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AHHOTaUKA

MpeaMeToOM HacTosLlel paboTbl BbICTYNUI0 CPaBHUTENbHO-NPaBOBOE MCCEL0BaHNE HOPM KOHCTUTYLNIA
cTpaH CHI™ B acnekTe dopmanmsaumy NPUHUMMNOB CaMOCTOATE/IbHOCTY U HE3aBUCUMOCTU Npasocynus. B
OT/IYME OT MPUHLMNA CaMOCTOATENIbHOCTW, MPUHLMN HE3aBUCUMOCTW MPaBOCYAUA XapaKTepusyeTtcs
MOBCEMECTHON (opManm3aumeii B pamkax KOHCTUTYUuiA cTpaH CHIT B pa3nnyHbIX CTPYKTYpPHO-
CofepKaTeNlbHbIX — acrektax, MO3BOAMBLUMX aBTOPY YC/IOBHO pas3fefinTb  NpoaHa/IM3vpoBaHHbIe
yupeauTe/bHble aKTbl Ha TPU TPynnbl (C MUHUMaNbHO-AOCTATOYHLIMY HOPMaMu, COAepXKaTesbHO-
COKpALLEeHHbIMU 1 COAepXKaTe/lbHO-L0MONHEHHbIMW). B OTHOLIEHUX MpUHLMNAG CaMOCTOATENbHOCTM
YCTaHOB/IEHO OTCYTCTBME COZepXKaTe/lbHOW OrnpeseNieHHOCTH, (hparMeHTapHas (hopmasim3aums, a Takke
CMbIC/IOBOE CMELLEHME C NPUHLUMMOM He3aBUCUMOCTH.

Abstract

The subject ofthis work is a comparative legal study of the norms of the constitutions ofthe CIS countries
in the aspect of formalization of the principles of independence and independence ofjustice. In contrast to
the principle of independence, the principle of independence of justice is characterized by widespread
formalization within the framework of the constitutions of the CIS countries in various structural and
substantive aspects, which allowed the author to conditionally divide the analyzed constituent acts into 3
groups (minimume-sufficient norms, substantially-reduced and substantially-supplemented).

Minimally adequate standards combined institutional independence of the judiciary (courts) and the
independence of the judiciary; substantial-abbreviated rules are different with the exception of one of the
pair of components provided minimally adequate standards; content and augmented norms have included
additional characteristics of the principle of judicial independence compared to minimally adequate
standards.

With regard to the principle of independence, the absence of meaningful certainty, fragmentary
formalization, as well as semantic confusion with the principle of independence are established.

KntoueBble CMoBa: HE3aBMCMMOCTb, CAMOCTOSITENIbHOCTb, MPaBOBbLIE MPUHLMMbI, NPUHLMMLI NPaBOCY A,
cyabsi, cyaebHas BNacTb.
Keywords: independence, legal principles, principles ofjustice, judge, judiciary.

K uncny ncxofHblX NOMOXEHWI, ONpeAensowmx Hanbonee CyLWeCTBEHHbIE CTOPOHbI FOC-
YAAPCTBEHHOW [eATeNbHOCTW, 3aKOHOMEPHO M O06BLEKTUBHO OTHECEHbl MPWHLMUNbLI NPaBOCYAUs,
OCHOBHO LieNIbl0 KOTOPbIX ABNSeTCSA 06ecrneyeHne cnpaBefMBOro U 3aKOHHOTO pa3peLleHmns cy-
Ae6HbIX Aen B CBA3M C 3aL4MTON YenoBeKa U rpaxjaHuHa, HaceseHns, a TakXXe UHbIX CyObeKTOoB
NPaBOOTHOLIEHW, HYXAAKOLINXCSA B CyaebHO oXxpaHe nx nHtepecos [AHunwmnHa, 2006].
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B cucteme npmHLMNoB npasocyans 0cobas ponb NPUHALNIEXNT CAMOCTOATENbHOCTU U He-
3aBMCMMOCTU. MccnefoBaHMe MX B CPaBHUTENIbHO-MPaBOBOM K/KOYe Ha MpUMepe KOHCTUTYL WA
cTpaH CHI u BbiCTynaeT npeAMeTOM HacTosLeid paboThbl.

NTak, 4To Kacaetca NpMHLMNA camoCTOATEeIbHOCTU NPaBoCYy s, TO B 3asABNEHHON rpynmne
KOHCTUTYLMIA OH 0OHapy>XeH ToNbKo B AsepbainmxarHe, Knprmusmm n TypkmeHuun. MNpu aTom Knac-
CUYecKOol (hOpMY/IMPOBKOI AaHHOT0 NPUHLMNA MOXHO CYMTATb TONLKO CT. 4 KOHCTUTYUMn TypK-
MeHun [1992]. B cOOTBETCTBUM C HEM roCyapcTBO OCHOBbLIBAETCA Ha NPUHLMIME pa3jeneHns Bna-
CTeli Ha 3aKOHOAATe/IbHYH0, UCNOMHUTENbHYIO U CyAeOHYH0 PasHOBUAHOCTU, KOTOPbIe AeACTBYIOT
CaMOCTOATeNIbHO, CAepXXMBasd U ypaBHOBeLIMBaAA ApYyr Apyra. Takum o6pa3om, 34eCb NPUHLKUN Op-
raHn3aLMoOHHOM CaMOCTOATENbHOCTM 00beANHEH C (hopManm3aumelt NpUuHLKNa pasgeneHns rocy-
[apCTBEHHON Bnactu. B cT. 98 KoHCTUTyUnmn Knprusnm caMocToATeNbHOCTb KOPPenpyeTcs He
C MHOr0acneKkTHbIM SIBIEHNEM MpaBoOCyAuA, a N1MWb C (hopMumpoBaHmMeM GrogxeTa cyfebHON cu-
CTeMbl CO CTOPOHbI CyZleBHOI BN1acTu N0 COrfiacoBaHUIO C UCMONHUTENIbHOW U 3aKOHOAATe/IbHOM
BeTBAMM Bnactu [2010]. UTo kacaeTcs asepbaiii>kKaHCKON KOHCTUTYL MM, TO B Heil 3ahMKCcMpoBaHa
CaMOCTOSITeNIbHOCTb CyA0B HaxnmyeBaHCKOV ABTOHOMHOM Pecny6inKy B peLleHnn BONPOCoB, OT-
HECEHHbIX K WX MNofHOMOYMAM KOHCTUTyuMeid M 3akoHamu A3sepbailfxkaHcKol Pecny6inku
[1995]. MpuHLMN caMOCTOATENbHOCTU B OTHOLIEHWW MPaBOCYANS, peannsyemoro cygamu Pec-
ny6nukn AsepbaiigxaH, He (hopMann3oBaH Ha KOHCTUTYLMOHHOM YPOBHE.

AHanun3 (oKYCHOM rpynnbl KOHCTUTYLMIA Ha NPeSMeT BbIAB/IEHUA B HUX MPUHLMNA He3a-
BMCMMOCTUY NpPMW OCYLLECTBNEHUN NPaBOCYAMNA NO3BOMUN CAeNaTh Cnefyolne BbIBOAbI.

Llenecoo6pa3Ho yCNOBHOE pasfeneHne uccnefoBaHHbIX KOHCTUTYLWIA B CBA3M C codepxKa-
Te/IbHbIM Hano/IHEHVEeM HOPM O NPUHLKUMNE He3aBUCMMOCTU. Tak, B NePBYIO rpynny, KoTtopas oT-
NnYyaeTcqd MUHUMaNbHO-40CTAaTOYHbLIM COlepXKaTeibHbIM HanofHeHWeM, Ha Hall B3rnag, cregyet
BK/IOYATb Te KOHCTUTYLMMW, KOTOPblEe OTPaXarT MPUHLMN HEe3aBUCUMOCTM C OpraHun3aynoHHOM
TOYKM 3PEHUS B OTHOLWEHMM CyaebHOW BnacTu (CyfoB), a Takxke cyaei. 34ecb cnefyeTt yKasaTb
KoHcTutyumio Pecnybnmkun benapycb [1996]: B cT. 60 3aKpensieH NPUHLMN HE3aBUCMMOCTU cyja
B 00beANHEHNN C CYOBEKTMBHbLIM NPaBOM KaXKA0ro Ha cyaebHyto 3awuty. B cT. 110 nakoHU4YHO
thopmann3oBaHa He3aBUCUMOCTb CYAbW NPU OCYLLECTB/EHUW MPaBOCYAUA U MOAYUHEHUE €ero
TONbKO 3aKOHY.

B aHanorMyHom Kk4ye ¢ HEKOTOPbIMM OCOBEHHOCTAMM CHOPMYNNPOBAHbI KOMMIEKTYHO-
WMe npuHumMna He3aBMcMMOoCTU npasocyamsa B KoHcTutyummn TamxkuknctaHa. B cT. 84, BHe 06b-
eANHEeHUs C CyObEKTUBHbLIM MPaBoOM WUAN C NPUHLUNOM pa3feneHns rocysapCTBeHHON BlacTy, 3a-
KpenneH NpUHUMN He3aBMCUMMOCTW CyAeBHOIN BnacTu, 3alimiiatoweli npasa u cBo60Abl MYHOCTH,
MHTepechbl rocyaapcTea, OpraHu3aunia, yupexaeHunin, 3aKkOHHOCTb 1 cnpaBefnnBocTb. B cT. 87 3a-
KpenneHa He3aBUCUMOCTb Cy/iell B CBOeW AeATeNIbHOCTU U NOAYMHEHME UX TONIbKO KOHCTUTYLUN 1
3aKOHY. B gaHHyto Xe rpynny pasmectum KoHCTUTyumMoo KasaxcrtaHa, KoTopas fefiaeT akueHT Ha
He3aBUCUMOCTM Cyfeil B CT. 77 1 79: cy[fbs Npy OTNPaBAeHUN NPaBoCyAns He3aBMCUM U1 3TO 3aLLM-
WweHo KoHcTuTyumeln n 3akoHoMm [1995]. B cT. 80 KoHCTUTyuumn KasaxctaHa 0 NpuHUmune Hesasu-
CUMOTO0 OCYLLECTB/IEHWA NMPaBOCYANA TOBOPUTCA B KOHTEKCTE CMOCOOCTBYHOLNX 3TOMY (DMHAHCK-
poBaHWA CyAoB, 06ecrneyeHuns Cyaen XXMNbeM 3a CHET CPeACTB pecny6/MKaHCKOro 6rogxera.

AHaNornyHbl NpeacTaB/ieHHbIM (GOPMYINPOBKaM MooXeHUs KoHCTuTyuun Knprusumm:

- He3aBMCMMOCTb cyfei (4. 1mn 4 cT. 94);

- He3aBMCMMOe OCYLLeCTBNEHME NpaBoCcyansa, obecneymsarolLleecs vyepes PuHaHCUpoBa-
HWe CYZ0B 3a CYeT CpeAcTB pecnybamkaHckoro 6tomxkerta (4. 1 ct. 98).

BTtopyto rpynny cuymtaem Heo6XOAMMbIM MOMO/HUTL COLEPXaTe/NbHO-COKPALLEHHbIMY
KOHCTUTYLMOHHbIMU (hOPMYIMPOBKaMW, UCKIKOYalOLWMMK 3asaB/eHHYI0 B MepBOi rpynne nap-
HOCTb. B TakuMX KOHCTUTYUMAX aKLUEHT cfenaH Ha OAHON M3 COCTaBMAOLWMX YacTeill npuHumna
He3aBMCMMOCTU. [laHHOe xapakTepHO ansa TypkmeHun. B ee cT. 101 oTpakeHa TO/IbKO He3aBUCU-
MOCTb CyZiell C MOAYMHEHUEM UX TOJIbKO 3aKOHY U BHYTPEHHEMY YBeXAeHMIO.
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OTmeTuM 1 KoHCTUTYUUo Mo/goBbl, TakKe OopMain3oBaBLUYy0 HE3aBUCUMOCTb Cyfein
CyfebHbIX MHCTaHLUMIA (4. 1cT. 116). B Helh OTCYTCTBYET NPUHL MM HE3aBUCUMOCTN cyebHON Bna-
cTv (CyZoB), O4HAKO B CreLnann3npoBaHHOM BapuaHTe OH agpecoBaH KOHCTUTYLUNOHHOMY CyAay
N ero cyabsam B Y. 2 cT. 134 n c1. 137 KoHcTutyumnn Mongosbl [1994].

Monaraem, norm4yHo o6ocobneHne ewe OAHONM FPyNMbl, B COAEPXKaTENbHOM MJiaHe BKJ/IO-
YMBLUEN [OMNONHUTE/bHbIE NOJIOXEHUA K NPUHLMNY HEe3aBMCUMOCTU. 34eCb HE3aBMCMMOCTb Mpa-
Bocyausa B A3epbalixaHe BblpaXXeHa B OpraH13aLOHHOW He3aBUCMMOCTU cyebHol BnacTu. Ta-
Kast 6a3oBas (hopMynunpoBka o6HapyxxeHa B Y. 1V cT. 7 KoHcTuTyuun AsepbaingkaHa. B cooTseT-
CTBUMU C Held 3aKOHOZaTeNbHasA, UCNOMHUTENbHAA 1 cyebHas BNacTh He3aBUCUMbI B paMKaxX CBOUX
nonHomoumii. C Apyroin CTOpPOHbI, HE3aBUCMMOCTb NMPaBOCYANA CKOpPpevMpoBaHa ¢ He3aBUCUMO-
CTblo cygenn (4. I. cT. 127): cyabu He3aBUCUMbI, NOAYMHAKTCA TONbKO KOHCTUTYLMM 1 3aKOHaMm
AsepbaingxaHckoi Pecnybnuku. MpumeyaTensHO, YTO HE3aBUCUMOCTL cyebHOl Bnactu B Asep-
baiigkaHe rapaHTupoBaHa MNpe3ngeHTom Pecny6nmkm (4. 1V cT. 8).

B 6onbliem cogep>kateNbHOM MHOroo6pasnm 06Hapy>KeHbl UICKOMble HOPMbl B KOHCTUTY-
unu Pecnybnukn Apmenunsa [1995]. Mo aHanoruun ¢ KoHcTutyumii AsepbaiifxaHa He3aBUCMMOCTb
(hmMKcupyeTca NPUMEHUTENBHO K cyfy (He cyae6HOM BnacTu, a ee UHCTaHLMAM) U CyabaM. Tak, B
4. 1cT. 63 B paMKax npaBa KaX[oro Ha cripasefimeoe cyfebHoe pa3bmpate/ibCTBO OTMeYEH He-
3aBMCUMBbINA cyf. B 4. 1 cT. 164, NOCBALWEHHON cTaTycy CyAbW, 3aiMKCUpoOBaHa ero HesaBuUCU-
MOCTb, 6€CnpUCTPacTHOCTb U AeNCTBUA TOMbKO B COOTBETCTBMM € KOHCTUTYLMEN U 3aKOHaAMMW.
OTMeYeHHOe cofepxarte/ibHOoe MHOroobpasne MPUHLKMNA HE3aBUCMMOCTM CBA3aHO C 060co6ne-
HWeM B OT[EeNbHOW HOPMEe He3aBWCMMOCTU NpPY OCYLLECTBNEHUN NPaBOCYAMNA TaKOW MHCTaHLMK,
Kak KOHCTUTYUMOHHbIA Cyh (4. 2 cT. 167). B yacT rapaHTUMpOBaHMSA HEe3aBUCUMOCTU CYLOB U
cyfdei B cT. 173 KoHCcTUTyuMmM ApMeHUM Takas posib 0TBejeHa Boicwemy cyfiebHOMY COBETY, KO-
TOPbI ABNAETCA HE3aBUCHUMbIM FOCYLaPCTBEHHbBIM OPraHoM.

KoHcTuTyumsa Pecny6nmku ¥Y36ekuctan [1992] TakKe HaMu OTHeCeHa K JaHHOW rpynne,
LONOMHUBLUEN «KNACCUYECKYHO» (DOPMY/MPOBKY HE3aBUCUMOCTU MpaBoCyauns hopmanmsaumen
He3aBMcuMMocTun cyfeit KoHctutyumnoHHoro Cyga: B ¢T. 106 thopmanm3oBaHa HE3aBUCMMOCTb Cy-
[lebHOi BnacTn B Pecny6nunke Y36eKncTaH OT 3aKOHOAATE/IbHON U MCNOMHUTENLHON BAAcTK, MNO-
NNTUYECKUX MapPTUil, MHbIX 06LECTBEHHbIX 00beaMHEHNIA. He3aBUCMMOCTb CyAeil BooOLWe 1 cy-
nen KOHCTUTYLMOHHOTO cyfja B YacTHOCTM 3ahukcmnpoBaHa B cT. 108 n 112 cOOTBETCTBEHHO.

MofBons UTorn nccnefosaHns, He06X04MMO OTMETUTb, YTO B OT/IMYME OT NMPUHLMNA Cca-
MOCTOATE/IbHOCTU, MPUHLMIM He3aBUCMMOCTU NPaBOCYAMSA XapaKTepu3yeTcs NoBcemMecTHOW ¢op-
Masin3aunein B pamkax KOHCTUTYLMIA cTpaH CHIT B pa3nuyHbIX CTPYKTYPHO COAepXKaTesbHbIX ac-
nekTax, Mo3BO/IMBLUMX HaM YC/IOBHO pa3feNinTb MPoaHalM3npoBaHHbIe yUpeauTe/ibHble aKTbl Ha
3 rpynnbl (MUHMMaNbHO-L0OCTATOYHbIE HOPMbI, COAep>KaTe/lbHO-COKpaLLeHHble 1 Ccofepxa-
TeNIbHO-A0MO/IHEHHbIE). B OTHOLWEHMM NpuUHLMMIa CaMOCTOATE/IbHOCTU OTCYTCTBYET COAepiKa-
TeNbHasA OnpejesieHHOCTb, HabnwofaeTca gparMeHTapHas (opmanmsauns, a TakKe CMbICTI0BOe
CMELUEHMNE C He3aBUCUMOCTLIO.
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