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AHHOTauMA

AKTYa/IbHOCTb MPeACTaB/IEHHON CTaTbi 00YC/IOB/IEHA OTCYTCTBMEM HEOOXOAMMOrO NPaBoBOro CTaTycay
TaKoro 06bEKTa HeABWXMMOCTM, Kak anaptameHTbl. B xoge uccnegoBaHuUs BbISIBNEHO MPOTMBOpeYune
MEX [y Teopuei 1 NPakTUKON. B 3TON CBA3N Lie/b CTaTbM 3aKNH0YaETC BO BCECTOPOHHEM aHanu3e mecTa
anapTaMeHTOB B IpaXkAaHCKOM 3aKoHoaTenbCTBe Poccuiickoin depepaumn. To NOHATHE, KOTOPbIM 060-
3HaYyatoTCs anapTaMeHTbl B HOPMATMBHbIX NPaBOBbIX aKTaxX Ha AaHHbIA MOMEHT, abCOMOTHO He COOTBET-
CTBYIOT TOMY O6bEKTY HEJBVKMMOCTM, KOTOPbIN NPeACTaB/IeH Ha PblHKe HeABMKXUMOCTU. [ns [OCTUXe-
HWS MOCTaBNEHHON LieNin 1 3ada4 aBTopamy Obinn UCMOoNb30BaHbl 06LLeHayYHble MeToAbl (aHanu3, CUH-
Te3, AVaneKTUYECKUIA) U YaCTHOHAYYHbIN MeTOZ (CpaBHUTENbHO-NPaBOBO). B npouecce nccnefoBaHms
anapTamMeHToB 6blIN BbISB/IEHbI HEKOTOPbIE NPO6/EMbI, TPeOYHOLEro 3aKOHOAATENbHOrO paspeLleHus.
ABTOpamu NpeLIoXKeHbl BapUaHTbl paspeLleHns pacCMOTPEHHBIX MPo6/ieM.

Abstract

Topicality of this article bases on deficiency of necessary legal status of apartments as real property. In
the course of research the authors found out some contradiction by and between theory and practice. In
the context, the goal of the article consists of extensive analysis ofthe place of apartments in civil legisla-
tion of Russian Federation. Nowadays in regulatory legal acts the definition «apartments» is inconsistent
with the real property, which there is introduce to the real property market. The major problem is what the
apartments refer to non-residential space but be used as housing unit. For the furtherance of this goal
and research objectives the authors used general scientific (analysis, synthesis, dialectical method) and
special scientific methods (comparative-legal method).). Also in the course of research the authors found
out some problems which are not regulated by legislation. As well as the authors adduce different points
of view about status of apartments. The authors propose different ways to resolve the problems.

KnoueBble  c/ioBa:  anapTaMeHTbl,  HEeABMXKMMOCTb, HEXMW/I0e  MOMELLEHWNE, >KWMbe,  PbIHOK
HeABVXMMOCTM, MPaBO COGCTBEHHOCTH, FpaXKAaHCKMiA 060pOT.

Keywords: apartments, realty, non-residential space, housing unit, real property market, property, civil
circulation.

COBpeMEeHHOE rpaX/laHCKoe MpaBo 4acTo NoJBepraeTcsl M3MeHeHW0 U COBEpPLIEHCTBOBA-
HUIO. 3aKOHOAaTeNlb TO BBOAWUT HOBbIE MOHATUA B 060POT, TO Nleranu3yeT ye UMetolmnecs aB-
neHusi. TOCTOSAHHON MOAepHU3aLMN MOABEPraeTcs M WHCTUTYT HeaBMXMMOCTWM. OAHAaKo, He-
CMOTPS Ha TaKne MPOLECChI, eLle BCTPeYatTcs Npobenbl, KOTOPbIE He YPerynmpoBaHbl 3aKOHO-
AaTeNbCTBOM C NO3ULMIA COBPEMEHHOCTU. OHUM M3 TaKUX SIBNIeHUIA BbICTYNAeT MNOHATHE «anap-
TaMEHTbI», KOTOPOE CTPEMUTENLHO Pa3BMBAETCS Ha PbIHKE HEABMXUMOCTU B Poccuiickoil depe-
pauuy 1 nonb3yeTcs 60MbLIMM CNPOCOM CPeAN HaceNeHWs HapaBHe C KBapTMpamu.
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CTOMT OTMETUTb, YTO B AENCTBYIOLLEM 3aKOHOAATENbCTBE HE UMEETCA NMOHATUSA, COOTBET-
CTBYIOLEr0 HbIHEWHEMY MOHUMAHMWIO anapTameHToB. Tak, B cOOTBeTCTBMM C Mpukasom MuH-
KYynbTypbl Poccun anapTaMeHTbl ONpefefiatoTCa Kak HOMep B CPefCcTBe pa3MeLleHus naoLiajbio
He MeHee 40 KBagpaTHbIX METPOB, COCTOAWMIA U3 ABYX U 60/1ee KOMHAT (FOCTUHOI/CTONOBOWA 1
cnasbHN) C KYXOHHbIM Yronkom[6]. MonyyaeTcs, 4TO COrnacHO AaHHOW HOpMe anapTaMeHT -
LW b KaTeropus rocTUHUYHOro HoMmepa. MIHOTo 3aKoHO4aTeIbHOr0 onpejesieHUs anapTaMmeHToB
He nMmeeTcs.

B AeicTBMTENbHOCTU Mbl CTaKMBAaeMCA C COBEPLUEHHO MHbIM MpeAcTaBneHnem 06 anap-
TaMeHTax. JTO YXe He TO/IbKO MOHATME U3 cepbl TYPUCTCKON UHGPACTPYKTypbl. MpakTnka un
aHann3 pbIHKa HeABMXMUMOCTM MOKa3blBaET, YTO anapTaMeHTbl WKWPOKO MCMONb3YIOTCA rpaxja-
Hamu, NpPojarnTCsa N NOKynatTcA. 3Ta Kateropmsa AaBHO cTajla KOHKYpPMpPOBaTh C KBapTMpaMu no
Temnam npojaxwu. Hanpumep, no cnosam B. borpaHioka, pyKoBoAUTeNnd aHa/IMTUYECKOTo U
KOHCANTUHIoBOro ueHta Est-a-Tet, nokaszaTenu o6bema MNpeasoXeHus anapTameHToB B 2015
rogy Bblpocnu Ha 12,4 npoueHTa no cpaBHeHuO c 48,2 npoueHtamun B 2014 roay[ll, 2016].
MpUYNHOW 3TOMY CTana CpaBHUTENbHO HU3KAA LieHa Ha TaKol 00beKT HeABMXUMOCTU. M3 3TOro
MOXXHO CAefnaTb BbIBOA O CYLLECTBEHHOM PacX0XAEeHWUM TEOPUUN M NMPaKTUKK, 3aKOHOLATe/IbCTBa
N pblHKa.

YT06bI pasobpatbCcsi C NPUPOLOIA anapTamMeHTOB, CTOUT 06paTUTbC K XXUANWHOMY KO-
aekcy Poccuitickoin ®epepaunn. Tak, cornacHo cratbe 15 XWnoe nomewieHve - 370 M30UPO-
BaHHOe MNoMeLleHne, ABNALWeecs HeABUXUMbIM WUMYLLECTBOM W MPUTOAHO A1 MOCTOSHHOIO
NMPOXWBaHUA rpaXkjaH (OTBEYAET YCTAHOB/IEHHbIM CAHUTapHbIM W TEXHWYECKMM MpasBuiam u
HOpMaMm, MHbIM TpeboBaHUAM 3akoHoAaTeNbcTBa]. CTaTbs 16 COAEPXMUT UcHepnbiBalOLWMi ne-
peyeHb BULOB XWU/bIX MOMELLEHUA - XWUION [OM, YacTb XXWUI0ro fOoMa, KBapTupa, 4acTb KBapTu-
pbl, KOMHaTa[2].

CpaBHUTbL anapTaMeHTbl LenecoobpasHee C KBApTMPOWA - 3TO CTPYKTYPHO 060C06/1eHHOe
noMeLLeHne B MHOFOKBapTUPHOM fome, obecneynBalollee BO3MOXHOCTb MPAMOro Aoctyna K
nomeleHnsM o6LWero nonb3oBaHWUA B TakOM AOMe W COCTOAWEe M3 OAHOW WAN HECKONbKUX
KOMHAT, a TakXe MOMeLLeHUn BCNOMOraTe/lbHOro UCnoJib30BaHusA, NpefHa3HayYeHHbIX A1d ya0-
BNIETBOPEHUS rpaxKgaHaMu ObITOBbIX WM WMHbIX HYX[, CBA3AHHbLIX C WX MPOXWBAHWMEM B TakOM
060c06/1eHHOM MoMeLeHnn[2]. PaclunmpuTesibHOMY TO/IKOBaHUIO NMPUBEAEHHYIO HOPMY NMOABep-
ratb Henb3d. OfHaKO Mbl BUAWM HEKOTOPOE CXOACTBO B OMPEeLEeNeHmaX, HO Camoe CYLLeCTBEHHOE
OT/INYMe COCTOUT B TOM, YTO N1I060E XKMI0e NoMeLLeHMe npefHa3HauyeHo A1 NOCTOAHHOrO B HEM
NnpoXueaHus. BbigBnseTcsd HOBOE MPOTUBOPEUUE - ec/ii anapTaMeHTbl PUIYPUPYIOT Ha PbliHKe
HapaBHe C KBapTupamu, HO MNPV 3TOM He MOANAajalT MOA KaTEropuio >XWUMbIX NMOMELLEeHWUA, TO
OHW He npejHasHauyeHbl ANA MOCTOAHHOIO NPOXMBAHWA. TpaKTMKa Xe MOoKasblBaeT, UTO 3aya-
CTYt0 anapTameHTbl MCNOMNb3YHOTCA HE KaK BPEMEHHOE XUJbE.

Ecnun paHblle anapTaMeHTaMu CUMTaNIMCb NOMELLEHUA B CPefCTBax pasmelieHns (oTenu,
FrOCTUHMULbI N Tak fanee), TO ceiivac anapTamMeHTbl MOXHO BCTPETUTb B PasHbIX KaTEropmax He-
XWNbIX MOMELWEeHN - oUCHbIe 34aHNA, BU3HEC-LEHTPbl U apyrne. AHaIN3MPYa PbIHOK HeABU-
XMUMOCTUN, MOXHO Nonpo60oBaTb BbIBECTU CBOE OMNpejesieHMe anapTaMeHTOB - 3TO CTPYKTYPHO
0060C06/1eHHOE MOMELLEHME B HEXWUIOM 3[jaHWUW, COCTOsALEe U3 O4HON NN HECKONbKUX KOMHAT,
NMOMeLLEeHNn BCNOMOraTe/ibHOro MCnosb30BaHWs, npegHasHayYeHHbIX ANS YAOB/ETBOPEHUS Obl-
TOBbIX WM WUHbIX HYXJ, CBA3aHHbIX C BPEMEHHbIM WW MOCTOAHHbLIM MPOXWBAHWEM B TaKOM MO-
MellleHU. Ho 3To NuLb B TeOpUN.

Kak Wu3BeCTHO, K )XXWIOMY TMOMELWEHNIO TMPeabABIAITCA pPas/inyHble CaHUTapHO-
anuaeMunonornyeckne TpeboBaHWs - K NAOWAAN, NNAHUPOBKE, WMHCOMALMMW, OCBELLEHHOCTH,
BO34YyX000MeHy, YPOBHIO Wyma u Tak ganee[10]. K HeXWnbIM NOMeLWEHNAM, COOTBETCTBEHHO,
BbIABUTAIOTCA MHble TPeOOBaHMA, MO KOTOPbIM KakK pa3 v NPOUCXOAMUT pasrpaHuyeHne «Knioro»
OT «HEeXunoro». MOCKOMbKY anapTameHTbl B COOTBETCTBUM C AEeNCTBYIOLWMUM 3aKOHOAATE/b-
CTBOM (POPMasibHO OTHOCATCA K HEXW/bIM MOMELEHNAM, TO U CaHUTAPHO-3MNAEMUNONOTMYECKNe
Tpeb0oBaHMA XWNbA HA HUX He PacnpoCTPaHATCH, YTO, MO CYTU, He NO3BOMAET MOCTOAHHO MpPO-
XXNBaTb B TAKMX YCNOBUSAX.
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OTCcyTCTBME TAKOro MpU3HaKa XWI0ro MoMeLlleHns y anapTaMeHTOB KakK MpUrogHocCTb
0N NOCTOSAAHHOTO MPOXWBAHUA AenaeT TaKOW BUL XWNbA HELOCTYMHbIM Ans perucrpayun B
HeM. HO 1 3TO He CKa3blBaeTCA Ha KONMYecTBe NpuobpetaeMbiX anapTaMeHTOB.

Bonblwum MuUHycoM NS Bnafenbua anapTaMeHTOB CTaHOBUTCSH BO3MOXHOCTb 06paTuThb
B3bICKaHWe Mo UCMOMIHUTENbHOMY AOKYMEHTY Ha anapTaMeHTbl KaK Ha HeXunoe nomeieHue. B
COOTBETCTBMM CO cTaThelh 79 ®3 «O6 MCNOMHUTENbHOM MpPOM3BOACTBE»[9] n cTaTbel 446
"paxkgaHCKOro npoueccyanbHOro kKogekca P®[1] B3biCKaHWE HE MOXET ObiTb MPUOOLLEHO Ha
XWnoe nNOMeLLeHne U ero 4acTtu, ecnn AN rpaxgaHnHa-fonXHMKa U 4N1eHoB ero cembu, COB-
MECTHO MPOXMBAKLWMUX B TAKOM MOMELLeHUN, OHO ABNAETCHA €4WHCTBEHHbIM MPUTOAHbLIM ANS
NMOCTOAHHOrO MPOXWBaHWUA nomeuleHnem. CnefoBaTeflbHO, Ha anapTaMeHTbl JaHHad HopMa He
pacnpocTpaHseTcs.

CTOMT OTMETUTb TakXe, YTO 3aKOHOM He YperynmpoBaHbl OTHOLIEHWSA COBCTBEHHWKOB
NMOMEeLLEeHNN B HEXWUbIX 34aHUAX NO noBogy obwero umywectsa. CornacHo MNoctaHOBNEHUIO
Mnenyma BAC P® ot 23 niong 2009 Ne 64 «O HeKOTOPbIX BOMPOCcax NMPakTUKM PacCMOTPeHus
CNOpoB 0 NpaBax COOGCTBEHHMKOB MOMELLEHN Ha 06LLee MMYLLECTBO 3[aHNA» K TaKUM OTHOLLe-
HUAM MO aHanornm 3aKoHa NPUMEHAKTCA HOPMbI, Perynmpytowne cxXo4Hble BONpockl N0 NoBogy
XWUnbIX 3aaHnin[5]. Ho npu 3TOM COGCTBEHHUKWM anapTaMeHTOB JINLWEHbI HEKOTOPbIX NpPenMy-
LLecTB, HanpuMMep, KOMMYHa/bHbIE MAaTeXu 3a HeXW0e NoMeLeHne 3HaYUTeIbHO BbILLe, YeM
3a KBapTUpPy aHanornyHoi nnowagn. He yperynmpoBaH v BOMPOC ynpaBieHUs 06Wmum mmyuie-
CTBOM - BblOpaThb YNpaBAsOWY KOMMNaHWKO UKW CO34aTb TOBAPULLECTBO COOCTBEHHWKOB XXW-
NbA COBCTBEHHUKN anapTaMeHTOB He MOryT.

Kpome Toro, B 0643aHHOCTM 3aCTPOiLLMKA NPU BO3BEAEHUN HEXWIOr0 34aHns ¢ anapTa-
MEHTammn He BXOAUT CTPOUTENIbCTBO MOABLE3AHbIX AOpor. TakXe HeT 0643aHHOCTM Mo obecrneye-
HUIO [OMa MHMPACTPYKTYpOil - 06beKTaMu 34paBOOXpPaHEHUSs, AETCKUMU cafamu, LIKOnamu.
Mpun OTCYTCTBMM Jaxe BPEMEHHON perucTpaunmn B anaptameHTax COOCTBEHHUKM He CMOryT 3a-
nucatb pebeHKa B LETCKWUIA Caf U LIKOMY, a TakXKe NoAy4yuTb Noamc 0653aTeNbHOro MeAnLuH-
CKOro CTpaxoBaHWs, BCTaTb Ha y4YeT B MOJMK/IWHWUKE, C/NejoBaTe/lbHO, npaBa COOGCTBEHHUKOB
anapTaMeHTOB 3HAYUTENIbHO CY)XeHbl. [M03TOMY peKOMeHAYyeTCs MNpOoBepPsATb NpuobpeTaemblii
00BEKT HEeABVMXKMMOCTU C TOUYKM 3PEHUSA COOTBETCTBUA napameTpaMm M (pakTUYecKoro pacrosio-
YKEHWSA, MOCKONbKY AN1A HAA30PHbIX M KOHTPOMMPYHOLWNX OPraHOB anapTamMeHThbl - HeXunoe no-
MeLleHMe, a, 3HAUUT, K HeMy NPeabABAAOTCA He Takue XEeCcTKue TpeboBaHUSA KakK K XUaomy, u
3aCTPOML MK MOXET CIKOHOMMTb Ha KoMopTe XunbLos[13, 2014].

OTHOCS anapTaMeHTbl K HEXWNbIM 06bEKTaM HeABMXUMOCTW, 06paTUM BHUMaHUe U Ha
Hanoroob6noxeHme. Tak, cornacHo ctatbe 406 Hanorosoro kogekca Poccuiickon degepanum
HasoroBas CTaBkKa Hajora Ha MMYyLWEeCcTBO (PU3NYECKUX NUL, B OTHOLIEHUW XXWU/bIX MOMELLeHUA
coctasnget 0,1 npoueHTa, B TO BPeEMA Kak Ha Mpoyve 00BLEKTbl HANOr00610XKEHNS, K KOTOPbIM
OTHOCATCA anapTameHTbl, - 0,5 npoueHTa[4]. 3HAUYUT, HECMOTPSA Ha HU3KYK CTOMMOCTb TAKOro
XXWMbS HANOT Ha HEro BblLLE.

MepBble NOMNbITKA yperynnmposaTb BOMPOC CYLLeCTBOBAHWUA anapTamMeHTOB NOMbITaUChL B
Mockse. B okTs6pe 2016 roga NpaBuTenbcTBO MOCKBbI YTBEPAUIO peecTp anapTaMeHTOB, B
KOTOpPbI BOWAN NN BOCEMb O6BLEKTOB HEABMXXMMOCTW. Ha anapTaMeHTbl, KOTOpble COOTBET-
CTBYIOT OMpefeneHHbIM TPe60BaHMAM, PacCnpoCTPaHAETCA Hanorosas broTa:

1) AnapTameHTbl AO/DKHbI OblTb BK/OUEHbI B PEECTP, YTBEPXAEHHbIN MOCTAHOB/IEHNEM
MpasuTenscTBa MOCKBbI OT 26 0KTA6pa 2016 roga Ne 706-1111;

2) Mnowajb anapTaMeHTOB A0/KHA OblTb MeHbLUIE TPEXCOT KBaApPaTHbIX MeTPOB;

3) AnaptameHTbl He BbICTyNnatT MECTOM HaX0XAEHVEeM OopraHusauunm,

4) KapgactpoBas CTOMMOCTb OfHOr0 KBaApaTHOro MeTpa anapTaMeHTOB A0/KHAa ObiTb
He MeHee cTa ThiCcAY pybnei;

5) AnapTaMeHTbl He AO0/DKHbI OblTb UCNO/MIb30BaHbl B NPeANPUHMMATENIbCKON fLeAaTeNb-
HOCTUK"].

Takum 06pa3omM, MoayyaeTcs, YTO Ha AaHHbIA MOMEHT B POCCMIACKOM TpaXAaHCKOM 3a-
KOHOZaTeNbCTBE MMeeTCs OYEBUAHbIN Npo6en, CBA3aHHbIA C OTCYTCTBMEM MPaBOBOro craryca y
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anapTameHToB. ®aKTUYeCKU FpaxkjaHe MPOXMUBAKOT B HEXWUbIX MOMELLEHNAX HapaBHe C KBap-
TMpamu, JomMamm - 3Ta Leflb MPOTUBOPEUUT rNaBHbIM 3aZaqyam rpaxAaHCKOro npaea u nogpbisa-
eT ero HaszHayeHue.

KOpuncTbl yXXe naBHO 06CYy)XAal0T BO3HUKLIYK npobnemy. Tak, Hanpumep, M.M. MoHa-
CTbIpeB onpegenser anapTaMeHTbl KaK HeXWU1o0e nomMeleHne, npefjHasHauyeHHoe A4/19 BpeMeHHO-
ro NPOXWBaHWA, TEXHUYECKU CO3[4aHHOE KakK FOCTUHWYHbLIA HOMEpP, HO He ABNSAKLWMIACA TaKo-
BbIM topuaunyeckun[3, 2015].

Mo mHeHuto A.Jl. LUunnosckoin cnegyet A0NOAHUTH XXUAULLHBIA KOAEKC POCCUIACKOW
degepaymy HOPMON, B KOTOPOI OyfeT yKasaHo, 4YTO anapTaMeHTbl He SBASAKTCA XWUbIM Nome-
ueHmem”, 2015]. Ho Ha gaHHbIA MOMEHT anapTaMeHTbl M TaK OTHOCATCS K HEXWbIM 00bEK-
Tam, cnefyeT M 3aKpPennaTb 3Ty HOPMY MOBTOPHO - BOMPOC OTKPbITbINA.

CyuiecTByeT ¥ Apyras To4Yka 3peHusi, cornacHO KOTOpPO Heo6X0AMMO YCTaHOBUTbL 3a-
npeT NPOXXWBaHUSA B HEXW/bIX MOMeLLeHnsX. Ho aTo 6yfeT NpOTUBOPEUYNTb KOHCTUTYLUOHHOMY
npaBy Ha XWUAuULE, a TakKXXe NPUBEAET K OrpaHMYeHN0 NpaBoOMOYmniA CO6CTBEHHMKA. Bonee Toro,
peanusaumsa Takoro sanpeta nNpo6semMaTUYHO, TaK Kak yCTaHOBUTb (PaKT MPOXMBaHWA rpaxja-
HMWHA B HEXWNOM NOMELLEHNN He BCerga Bo3mMoxHo[13, 2014].

Moka npobnema npuaHns Kakoro-to KOHKPETHOro craryca anapTaMeHTam He OyaeT
peLleHa, 3aCTPOMLLNKN NPOAo/XKaT AeiACTBOBaTb B 06X0[ 3aKOHOAATENbCTBY, a UMEHHO - MPO-
faBaTb «XKWUbe» Mo BUAOM HEXMWbIX NOMELLEHUI N He obecneuynBaTb ANA HEFO MUHUMASIbHbIX
TEXHUYECKUX U CAaHUTAPHO-3NNAEMMNONOTNYECKMX TpeboBaHWIA.

Takum o6pasom, npobremMa HeonpeaeneHHOCTM NPaBOBOro cratyca Yy anapTaMeHTOB
TpebyeT cKopeliwero paspeweHns. NpoaHannM3npoBaB AeiCTBYHOLEe 3aKOHO4aTeNbCTBO M Pbl-
HOK HeABMXUMOCTU, CTano OYEeBMAHO MPOTMBOpPEYME MEeXAY Teopuein M NpakTUKON. TO NOHA-
TMe, KOTOPbIM B 3aKOHOAATeNbCTBE 0603HAYAKTCA anapTamMeHTbl, COBEPLLUEHHO He COOTBETCTBY-
eT TOMY 00beKTy, KOTOpbI NpojaeTcs WM NoKynaeTcs rpaxpgaHamu. MNpeacTtaBnseTcs, YTo pas-
peleHne Npo6aemMbl BO3MOXHO NyTem 3aKpenieHns anapTameHTOB B nepevyHe 00bEeKTOB XWUJIbIX
noMewieHnii. C OAHOW CTOPOHbI, 3TO 00SKeT 3acTPOWLMKOB cobntojatb HeobXoAMMble Npu
CTPOUTENLCTBE XWUMbs TPeboBaHUA, a C APYro CTOPOHbI NO3BOMIUT rpaXKjaHam-cOO6CTBEHHUKAM
B NOJIHOM Mepe OCYLLEeCTBAATL CBOM NMPaBOMOYUS.
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