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BBEJAEHHUE

Hcropust MHCTATYyTa TIPaKJAHCKO-IIPABOBOW OTBETCTBEHHOCTHM HE MeEHee
JUTATEIbHASI, YeM UCTOPHS TPAXKAAHCKOro MpaBa. ITo OJHA U3 Hanbojiee aKTyalbHbIX
U JUCKYCCHOHHBIX Mpo0JieM opuandeckoro coodbmectsa. [IpaBoBoe perynupoBanue
YKa3aHHOT'O BHJIa OTBETCTBEHHOCTH B c(epe MpealpUHUMATEIbCKON JeATEIbHOCTH
npuobperaeT ocodboe 3HaueHue. Tak, MOKHO YBUJETh OTCTYIUICHUE 3aKOHOAATENS OT
IIPUHIMIA BHHOBHOCTHM, TO €CThb TIPa)XXIAHCKO-NIPABOBAsl  OTBETCTBEHHOCTH
IpeIIpUHUMATENS 32 HApyLIEHUE 0043aTeNbCTBA, COrIacHo ['paxaaHCKOMy KOAEKCY
P®, nactynaer He3aBUCUMO OT BHHBI KaK B (hOpMe yMBbICIIA, TaK U HEOCTOPOKHOCTH.
Taxxe HEOOXOAMMO OTMETUTh, YTO OTCYTCTBHE JOCTATOYHOW IPaBOBOU
pa3paboOTaHHOCTH JAHHOTO BOMPOCA, PACIUIBIBUATOCTH TOJKOBAaHUS OCHOBAHMN U
YCIIOBUM OTBETCTBEHHOCTH HETAaTUBHO CKa3bIBAIOTCS HAa MPABOINPUMEHHUTEIBHON
IIPaKTHUKE.

['paxknancko-TipaBoOBasi OTBETCTBEHHOCTh MPEACTABISET COOON OJIMH U3 BUAOB
IOPUINYECKOM OTBETCTBEHHOCTH M IPEIIIONIAracT IOPUAUYECKUE IOCIEICTBHS
HEUCTIOJHEHUs] WM  HEHAQIJIeKALEro  WCIOJHEHUs JIMIOM  00sA3aHHOCTEH,
MPeTyCMOTPEHHBIX TPAXkKIAHCKAM 3aKOHOIATEILCTBOM

B rpaxnaHcko-paBOBOM HayKe CYLIECTBYIOT TPU IPUHLMIMAIBHO pa3HbIE
NO3ULIUHU IO COAEPKAHUIO TOHATHS TPaXKIAHCKO-IIPABOBOM OTBETCTBEHHOCTH.

OpnHu ydeHsble MOJArarT, YTO TPAXKAAHCKO-IPABOBasi OTBETCTBEHHOCTH - 3TO,
IIPEXKJIE BCETO, CAHKIUS.

H.ZA. EropoB numer, 4to moj «rpa)kXIaHCKO-IIPABOBOW OTBETCTBEHHOCTBHIO
HEOOXOJUMO TOHUMAaTh CaAHKLHUIO, KOTOpas IMPUMEHSETCS K IMPaBOHAPYIIUTEINIO,
IyTEM BO3JIOXKEHUS Ha HEro WM JONOJHUTEIBHOM TIpa’kKJaHCKO-IIPaBOBOM

2
00513aHHOCTH, WJIH JTUIICHUS CyOBEKTUBHOTO MPaBa, KOTOPOE eMy MPUHAITICKUT» .

! DxoHOMEKa ¥ TIPaBO: cioBapb-cripaBouHuk.- M.:By3 u mkomna. JLII. Kypakos, B.JI. Kypakos,
A.JL. Kypakos. 2004 1. - 326 c.

2 I'paxmanckoe mpaso. Y. 1 / OtB. pen. A.Il. Ceprees, FO.K. Toncroii. 5-¢ u3a.- M.: TIpocmexkr,
2001. - C. 83.
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Jpyrue y4eHble pacCMaTpUBAIOT IPaXJaHCKO-TIPABOBYIO OTBETCTBEHHOCTh KaK
dbopMy TOCYTapCTBEHHOTO MPUHYKICHHSI.

ITo muenuro C.H. bparycs, «rpaxaaHCKO-IIpaBOBasi OTBETCTBEHHOCTh - 3TO
Mepa TOCYJapCTBEHHOTO WM OOIIECTBEHHOTO MPUHYKIEHUS, BKIIOYAIOIIAS
MMOHYX/JICHUE JOJKHUKA UCIIOJIHUTH CBOU 06S3aHHOCTIY .

[To MHEHMIO TpPETBUX WCCIEAOBATENCH, IOHITHE TPAXKIAHCKO-IIPABOBOM
OTBETCTBEHHOCTH JOJDKHO PacCMaTpuBaThCs 4depe3 mpaBooTHouleHue. Hampumep,
M.H. Masneuna onpeneisieT NOHSTUE TPaXJaHCKO-TIPABOBO OTBETCTBEHHOCTH YEPE3
MPABOOTHOIICHUE, KOTOpOE OO0ECIEUEeHO TOCYJAapCTBEHHBIM MPHUHYKJICHHUEM,
COTPOBOXK/IACTCS OCYXKJEHUEM CYOBEKTa MPABOHAPYIICHUS, BBIPAXKAETCS B BHJIC
HEOJaronpusTHbIX TOCJEICTBUH HMMYIIECTBEHHOIO XapakTepa B OTHOIICHUHU
JIOJKHUKA, 00€eCIIeYEeHHBIX roCyAapCTBEHHBIM MIPUHYXJICHUEM u
COITPOBOXKJIAOIIUXCS OCYXKJICHUEM PABOHAPYLICHUS U €r0 cy61>eI<Ta4.

Ncxons m3 aHanmuza ykazaHHBIX TMO3UIMKM, Hanbojiee CIpaBeIIMBOM TOYKOMN
3pEHUS MOYKHO CUUTATh, YTO I'PAXKIAHCKO-TIPABOBASI OTBETCTBEHHOCTh — 3TO, MPEXKIIE
BCEro, CaHKLMS, KOTOpas  BBIPAXKAETCA B  JIMIICHUWM  TMPABOHAPYIIUTEIIS
MPUHAJJICKAITUX My CYOBEKTUBHBIX IPa)KIaHCKUX IpaB JIMOO BO3JIOKEHUU HA HETO
HOBBIX WJIM JIOMTOJIHUTEIBHBIX TPAKIaHCKO-TIPAaBOBBIX 00sI3aHHOCTEM.

I'paxxnanckoe mpaBo  PEryaupyeT OTHOIICHUS CYOBEKTOB, KOTOPHIE
IOPUANYECKN PABHBI U HE HAXOJATCS B OTHOIIEHUSAX BIACTA W MOJAYMHEHHS, OJHAKO
HEHUCIIOJTHEHUE WJIM HEHAJJICkKAIee WCIOJHEHUE OJHUMU YYaCTHUKAMH CBOMX
00s13aHHOCTEH BlIeUeT HApyIIECHUE MpaB U UHTEPECOB JIPYTUX JIUIl, YYACTBYIOIIHNX B
3TUX OTHOWEHHUX. [locpeacTBOM MMyIIECTBEHHON OTBETCTBEHHOCTH MPOUCXOIUT, C
OJHOM CTOpPOHBI, BOCCTAHOBJIEHUE CTaTyca MOTEPIICBUIEr0, U B TO K€ BpEMs HE
JIOTYCKAETCsl HEOCHOBATEILHOE 000TaIEHNEe OTHUX CyOBEKTOB 3a CUET IPYTHUX.

OTnuyuTeNbHbIE MPU3HAKY IPAKIAHCKO - IPABOBOM OTBETCTBEHHOCTH:

3 bparycy C.H. IOpuanueckass OTBETCTBEHHOCTh M 3aKOHHOCTh. - M. IOpuanueckas nureparypa,
1976. - C. 82 - 84.

4 I'paxxnanckoe npaBo: YueOonuk: B 3 1. T. 1./ OtB. pen. B.I1. Mo3onun. 2-¢ u3n., nepepad. u mor.
M. - : IIpocnekr, 2012. - C. 752.



1)  mnpencraBnser co0Oi  NMPABOOTHOLICHWE, BO3HUKAIOIIEE  MEXIY
[IPaBOHAPYLIUTEIIEM W JIMIIOM, Yb€ IMPABO HAPYIIEHO, a HE Mepej IroCyJapCTBOM.
["ocynapcTBO, Kak HOCHUTENb MOJIUTUYECKOH BJIACTH, HE IMOJIb3YETCS B IPAKIAHCKUX
OTHOLUEHUSAX BIIACTHBIMU IOJHOMOYHMSMHM, a BBICTYNIA€T Ha PaBHBIX Hayalgax co
CBOMMU KOHTpareHTaMH;

2)  CTOpOHBI MOTYT CaMH, B 3aKOHOJATENbHBIX PaMKax, yCTaHABIUBAThH
MEpBI U pa3Mep OTBETCTBEHHOCTH;

3)  00s3aHHOCTB, COCTAaBISAIOUIAS COACPIKAHHE TPAXKIAHCKO - TIPABOBOM
OTBETCTBEHHOCTH, MOXKET OBITh JOOPOBOJIBHO UCIIOIIHEHA TPABOHAPYLIUTENIEM;

4)  peanmm3anus Mep OTBETCTBEHHOCTH OOECIIEYMBACTCS TOCYJApCTBEHHBIM
INPUHYXJIEHUEM, OJIHAKO NPUBJIEUYEHUE K OTBETCTBEHHOCTH MOYKET OBITH TOJBKO IO
WHULMATUBE TOTO, Yb€ IPABO HAPYLIEHO;

5)  HOCHT WMYIICCTBEHHBIH XapakTep’, HE 3aTPAruBaeT JIMYHOCTH
OpaBOHApPYUIUTENs, B  OTIMYUE OT  YIrOJOBHOM, aJIMMHUCTPATUBHOMN
OTBETCTBEHHOCTH;

6)  BBINOJHSET KOMIICHCAIIMOHHYIO (YHKIMIO, €€ [elb YyCTpPaHCHHE
HEOJIArONPUSITHBIX MTOCJIECACTBUI Y IOTEPIEBILETO 3a CYUET HAPYILIUTEIIS.

AKTYaJIbHOCTb JTaHHOU paboThl 3aKiOYaeTcss B TOM, 4YTO ceiuac
OpEeIIPUHUMATEIbCKAsT  JIEATEIbHOCTh  SIBJIAETCSA OYEHb 3HAYMMOH YaCThbIO
OOLIIECTBEHHBIX OTHOIICHUN, KaK B HAIIEH CTpaHe, TaK U 3a €€ MIpeaeiaaMu. ITO
00ycIioBI€HO mepexoJoM Poccuu K phIHOYHON IKOHOMHUKE M IOCTaBICHHOW IpU
9TOM 3a/laye 3aHATh CBOE JIOCTOMHOE MECTO CPEIM MEpPEAOBhIX rocyaapcts mupa. C
PKOHOMHUKOW TakK WM MHa4ye CBsA3aHbl Bce pedopmbl B Poccum, a sKoHOMHUECKHI
pPOCT HaIPSIMYIO 3aBUCUT OT COCTOSIHMSI OM3HECA M €r0 YMEHHUs COYETaTh MHTEPECHI
npeanpuHuMarenret  u - oOmiectBa. [ yperynupoBaHHST — BO3MOXKHBIX
UMYILIECTBEHHBIX CIIOPOB HEOOXOAMMO YETKO MOHUMATh TPAHUIbl TPakIaHCKO-

IIPaBOBOM OTBETCTBEHHOCTH 3apETUCTPUPOBAHHBIX B YCTAHOBJICHHOM MOPSJIKE

*Munkuna JLII. Ycinosus TPaKIaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH: OOIIHE TOJIOXKEHUs //
[IpaBocyaue B [loBomxbe. 2008. Ne 6.



IOPUJIMYECKUX JIMI] U WHIWBUAYAJIbHBIX MPEANpPUHUMATENICH mepea oOlIecCTBOM B
LICJIOM.

O0beKT ucce0BaHus — COBOKYITHOCTh TPaXAaHCKO-TIPABOBBIX OTHOILICHUH,
BO3HHMKAIOMIUX B cdepe NpeanpuHUMATEIHCKON NEATETbHOCTH B CBSI3U  C
0COOEHHOCTSIMU TPaXIAaHCKO-TIPABOBOW OTBETCTBEHHOCTH TIPEANIPUHUMATEIICH.

IIpeaMer wucciIe0BaHUSI — COBOKYIMHOCTh TPaXXJAaHCKO-TIPABOBBIX HOPM,
KOTOPBIE PETYIUPYIOT OCOOCHHOCTH TPa)XITaHCKO-TIPABOBOM OTBETCTBEHHOCTH B
MPEANPUHUMATETLCKUX OTHOIICHUSIX.

eab padoThl — MPAaBOBOM aHAJIM3 TPAXKIAHCKO - TPABOBOM OTBETCTBEHHOCTHU
B c(epe mpeAnpUHUMATENHCTBA, BBIABICHHE CYIIHOCTH TPaKIaHCKO-TIPABOBOM
OTBETCTBEHHOCTH B pa3pese MpeANPUHUMATEILCKUX OTHOIICHUH, n3ydeHue GhopMm u
BUJOB TI'PaXJIAHCKO-IIPABOBOM  OTBETCTBEHHOCTH  IPEANPUHUMATENS, AHAIU3
ocoOeHHOCTEH TPaXJaHCKOU OTBETCTBEHHOCTH VHJINBUTYyaJIbHOTO
MpEANPUHUMATEIS.

JInst TOCTHXKEHUS LIEU CTaBATCS CIEAYIOIINE 3a0aUM:

- Jarth OOIIyI XapaKTePUCTHUKY TPaKIAaHCKO-TIPAaBOBOW OTBETCTBEHHOCTH B
MPEINPUHUMATETLCKUX OTHOIICHHUSIX,

- HcchefoBaTh OE3BUHOBHYIO OTBETCTBEHHOCTh KAaK OCOOEHHOCTh TPaXkITaHCKO-
MIPaBOBOM OTBETCTBEHHOCTH MPEAIPUHUMATEIIS;

- W3yuuTh BUABI W (OPMBI  TPAKITAHCKO-TIPABOBOM  OTBETCTBEHHOCTHU
MpEINPUHUMATEIS.

MeTo/10/10THYECKYI) OCHOBY JaHHOW pabOThl COCTaBWJIa COBOKYITHOCTH
CIEAYIOIINX METOAOB: aHAJIU3, KOTOPBIA 3AKJIKOYACTCS B PA3LECICHUH H3Yy4aeMOTO
MOHATHUSI Ha COCTaBHBIE YaCTH JyIs Oojiee JETaJbHOIO W3Y4YEHHUs; CUHTE3, TO €CTh
oOBbeIMHEHNE PA3TUYHBIX TTOHATHI B 00IIIee MpeICTaBlIeHnEe 00 N3y9aeMOM O0BEKTE;
CPAaBHUTEIBHO-TIPABOBOM METOJ MPU COMNOCTABICHUHU, BBIABICHUH  CXOACTB U
pa3IMYMii  JIOTOBOPOB; CHUCTEMHBIM TIOAXOJ, KOTOPBIA CIIOCOOCTBOBaNl Ooliee
MOJAPOOHOMY M3YUYEHHUIO MCCIIENYEMBIX 00BEKTOB; (hOPMATLHO-IOPUANUYESCKIIT METO
MpY U3YYEHUM HOPMATHUBHO-IIPABOBBIX AKTOB, KACAIOIIMXCS TPa’KIaHCKO-IIPABOBOM

OTBCTCTBCHHOCTH B IIPCANPHUHUMATCIbCKUX OTHOIICHUSAX.



HopmatuBayo ocHoBy wuccinefoBanusi coctaBwin: Konctutryuus PO,
I'paxnanckuii kogeke PO, Cemelinblil konekc PO, @enepanbHeiil 3akoH PO Ne 129-
@3 ot 08 aBrycra 2001 r. «O rocya1apcTBEHHON PEruCTpalnu IOPUANIECKUX JUIL U
VWHIAUBUIYAIBHBIX MpeAnpUHUMaTeNel», 3akoH «O 3ammre npaB NOTPEOUTENEH» U
ap.

Teoperuyeckyrd OCHOBY JaHHOTO HCCJEIOBAHMS COCTaBUIM TPYIbl TaKUX
yueHbslx kak: B.T. bareruko, M.M. bparunckuii, B.B. Burpsaucknii, E.B. byrenko,
E.B. BaBunun, A.B. Bonkos, B.I1. I'pubanos, B.C. EBctees, A.A. IBaHOB.

OMIMPUYECKYI0 OCHOBY pabOThl COCTaBUIM TOCTaHOBIeHUs [lneHymoB
BepxoBHoro cyma, a Takke cyneOHas apOWTpakHas MpPaKTHKa, KOTOpHIE
OXapaKkTepU30Balu MPOOJIEMbI MPABONPUMEHUTEIBLHON AESATENILHOCTH B M3y4aeMOu
cdepe.

Hay4yHasi HOBM3HA UCCIIEIOBAaHUS 3AKJIFOYAETCS B MEXOTPACIEBOM MOAXO0MAE K
aHaAIU3y ocoOeHHOCTEHN CPaKIaHCKO-TIPaBOBOU OTBETCTBEHHOCTHU B
MPEANPUHUMATEIECKIX OTHOIICHUSIX C YYETOM BBISIBICHHBIX MPOOETIOB MPABOBOTO
pPEeryaupoBaHus U HAKOMUBIINXCS MPOOJIeM B MPABOIMIPUMEHUTEIBHOM MPAKTUKE.

Teoperuyeckass U NPAKTHYECKAsA 3HAYMMOCTb Pa0OTHI 3aKIIIOYAETCS B TOM,
YTO PE3yJbTaThl TAHHOTO UCCIIEOBAHUS MOTYT OBITh MCIIOJIb30BaHbI MPU pa3pabOTKe
HOBBIX TEOPETHYECKUX HCCIAEJOBAaHUM 1O O0003HAUYCHHOM mpoljieMe B pamKax
POCCHICKOTO  IPEANPUHUMATEIBCKOIO, TPAXKJAHCKOIO IpaBa, B  IPOIECCE
NpernoJlaBaHusl JaHHBIX JUCHUIUIMH, TPU COBEPUICHCTBOBAHUU T'PAKIAHCKOIO
3aKOHOJIaTEIbCTBA B chepe Ipa’KJaHCKO-TIPABOBOM OTBETCTBEHHOCTH
MpEINPUHUMATENEH.

[lo pe3ynpTaTaM UCCIEAOBaHMS Ha 3alIUTY BBIHOCATCS  CJEAYIOLIUE
M0JIO’KEHHUS U BBIBO/IbI:

1. Cpenn  0COOGHHOCTEM  I'pakJIaHCKO-TIPAaBOBOM  OTBETCTBEHHOCTH,
KOTOpbIE TMO3BOJIAIOT BBIIETUTh €€ CpeAu JpPYruX BHUJIOB  IOPUIUYECKOM
OTBETCTBEHHOCTH, Ha3bIBAKOTCS CIEAYIOLIHE:

- UMYLIECTBEHHbIN, KOMIICHCALIUOHHBIN XapaKTep;



- MOCTYIUICHHE PEe3yJIbTaTOB MPUMEHEHUS CAHKUMWA B TOJIb3Y JIMIA, MPaBO
KOTOPOI'O HapyIIEHO;

- BO3MOKHOCTB OBITh TPEAYCMOTPEHHOM COTJIAIIEHUEM CTOPOH;

- 3aBUCUMOCTb IPUMEHEHUSI CAHKIIUWA OT YCMOTPEHUS KPEIUTOPA;

- BOBMOXXHOCTB €€ JOOPOBOJILHOTO BO3JIOKEHUS Ha ce0sl MPaBOHAPYLIUTENIEM.

2. OnpenensroTcs OCHOBHBIE byHKIMH rpaXKJaHCKO-TIPaBOBOM
OTBETCTBEHHOCTH B chepe MpeITPUHUMATEIHCTBA, @ HMEHHO:

- BoccranoBurenbHas (KOMIIEHCAlIMOHHAsA) (YHKIMS - BOCCTAHOBJICHHE
MMYIIIECTBEHHOTO TOJIOKEHUS TOTEPIEBIIETO (3a CUET CPEACTB IIPAaBOHAPYIIUTEINS) B
HCXOJTHOE COCTOSIHHE, B KOTOPOM TOT HaXOJMJICS IO COBEPIIECHUS B OTHOILIEHUN HETO
IpaBOHAPYIICHHUS.

- Bocmurarensnas (mpemymnpeautenbHas) (YHKIOHS - BBIpaXKaeTcs B
OCYXXJIEHUU TPOTHUBONPABHOTO IMOBEACHUS B JEJIOBOW Cpelle, YTO CIIOCOOCTBYET
MPEAOTBPALICHUIO COBEPIICHUS] CyObEeKTaMU MpPEeANPUHUMATEIBCKON JeATeIbHOCTH
IIpaBOHAPYLICHUH B OyIyIIeM.

- IlrtpadHas GyHKUIUSA - TPOSBISIETCS B UMYIIECTBEHHON OTBETCTBEHHOCTH
cyOBeKTa mpeanpuHuMarenscTsa. HecMoTps Ha TO, 4TO AaHHAsh OTBETCTBEHHOCTH
HECET KapaTelbHYI0 HAMpPaBICHHOCTh HE HA JUYHOCTh, a Ha WMYIIECTBO
NpEeANpPUHUMATENS, OTPUIIATENIbHBIE IMOCJIEICTBHS, BO3HUKAIOIIUME I[P OTOM,
MO3BOJISIIOT TOBOPUTH O HAJIWYUU KapaTeabHOM (YHKIMH, KOTOpas SBIISETCS
CBOEOOPa3HbIM PETYIUPYIOUUM (DaKTOPOM B MPENPUHUMATEIBCKON A TEIbHOCTH.

- Crumynupyromas (yHKIUS - BBIpaXXaeTcsl B TMOOYXKJICHHH CYOBEKTOB
MPEANPUHUMATEIECKONW JCATEIHPHOCTH B OTHOMICHUSX MEXIy COOOH, a Takke C
NOTPEOUTENSAIMU K HaAJIekKaIleMy MOBEACHUIO M COOJIIOICHUIO HOPM T'PakIaHCKOTro
3aKOHOAATEIbCTBRA.

3. Ha ocHOBaHMM aHaM3a TPaKJaHCKOTO 3aKOHOAATENIbCTBA, 4 UMEHHO CTaThU
401 T'K P® BbIsCHSIETCS, UTO TJIaBHOW OCOOCHHOCTBIO HACTYIUICHUS Tpa)KAaHCKO-
MPAaBOBOM OTBETCTBEHHOCTHM B MNPEANPUHUMATENBCKUX OTHOIICHUSIX SIBJISAETCS
OE€3BMHOBHAsI ~ OTBETCTBEHHOCTh, KOrJa  MpEeANpUHHUMATENIb  OTBEYaeT IO

00s3aTeJIbCTBAM BHE 3aBHUCHMOCTH OT HaJW4Us BHHBI €CIU HE JOKaXCT, 4YTO



HEUCITOJIHEHHE WIIM HEeHaJJIexKalllee UCIIOTHEHUE 00s3aTeNIbCTB ObLJIO COBEPIIEHO MO/
BITUSTHUEM HETIPEOI0OTMMOM CHJTBI.

4, ®opmynupyeTcst NpeaoKeHue 0 BHECEHUU M3MeHeHHi B crathio 333 'K
P® nyrém ykasaHuss BMECTO IIpaBa CyJa Ha YMEHBIICHUE HECOPA3MEPHOU
HEYCTOWKH, Ha €ro OOs3aHHOCTh YMEHBIIUTh HEYCTOMKY OSKBUBAJECHTHO
MOCJIE/ICTBUSIM HapylleHus: o0s3aTenbCcTBa. JJaHHass HOpMa JOJKHA PACIPOCTPAHSITh
CBOE NIeHCTBHE HA OTHOIICHHS, BO3HUKAIOIINE B CBSI3M C OCYIIECTBICHUEM JIUIIAMH
[PEANPUHUMATENHCKON IEATEIbHOCTH BHE 3aBUCUMOCTHU OT 3asIBJICHUS JIOJDKHHUKA 00
YMEHBIIEHUU TaKOW HEYCTOMKM BBHUAY HEIOMYCTUMOCTH MOJYYEHHUS KpPEIUTOPOM
HE0OOCHOBAHHOM BBITOJIBI.

5. BHocuTcs npeyioxkeHre 0 BBEACHUHN B TEPMUHOJIOTHIO TPaXKIaHCKOTO MpaBa
TAKOro TOHSTHS, KaK «HaKa3aHWE», KOTOPOe HEOOXOIMMO HCIOJIL30BaTh B cdepe
OCYIIECTBJICHUS MPEANPUHUMATEILCKOU AeaTebHOCTH. [1o1 MOHSITHEM «HaKa3aHHUE)
B cdepe TrpakaaHCKO-TIPABOBOM OTBETCTBEHHOCTH B MNPEANPUHUMATEIIbCKUX
OTHOIIIEHUSAX CJIEAYeT NOHMMAaTh NPETEpPIICBaHHUE JIUIIOM JHOO OpraHu3aIuei,
OCYUIECTBISIOIIMUMH  MPEAINPUHUMATENBCKYIO  JAESTEAbHOCTb, W HAPYIIMBIIMMHU
00s13aHHOCTH, MPETYCMOTPCHHBIC TPaKIaHCKUM 3aKOHOJIaTCIILCTBOM,
HEOJArONMpUsITHBIX MMYIIECTBEHHBIX TOCIEJCTBUNA, WUMEIOIMUX IEbI0 HE TOJIBKO
DKBUBAJICHTHOEC  BO3MCIIEHHWE Bpeda  TOTEpIIeBIIEMY, HO W  B3BICKaHHC
JOTIOTHUTENHHBIX KOMIICHCAIIMI B TIOJB3Y MOTEPIEBIIETO CBEPX MPUIMHEHHOTO
yiepoa.

6. HccnemoBaHne OCOOCHHOCTEH TpaKIaHCKO-MIPABOBON OTBETCTBEHHOCTH
WHIMBUTyJIbHOTO MPEANPUHUMATEIIS TO3BOJIUIIO CIEIaTh CIICTYIOIINE BIBOIBI:

- OCHOBHOM OCOOEHHOCTBIO  TPa)KJaHCKO-NIPABOBOM  OTBETCTBEHHOCTH
WHUBUTyAIbHOTO TPEANPUHUMATENISA, OTIWYAIONIEH €ro OT IOPUIUYECKOTO JIHIIA,
SIBJISIETCS] TO, YTO MHIMBUAYATBHBIA TIPEANPUHUMATEH OTBEYAET MO 00sI3aTEIHCTBAM
BCEM CBOMM HMMYIIIECTBOM, B COCTaB KOTOPOTO BXOJHUT €r0 JIMYHOE UMYIIECTBO Kak
(bu3MYeCcKOro 1A, 32 UCKIIOUYEHUEM UMYIIECTBA, HA KOTOPOE 0 3aKOHY HE MOXKET

ObITh OOpalIleHO B3bICKaHWE. YUPEIUTENH IOPUIAYECKOTO JIMIA HECYyT PHUCK
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HACTYIUICHHSI OTBETCTBEHHOCTH, MO OOIEMYy TNpaBHIIy, TOJIHKO B YacTH pa3Mepa
BHECEHHBIX BKJIAJI0B B YCTABHOW KalWTaJl OpTaHU3AIINH;

- o0mIel 4epToil Tpa)kIaHCKO-TIPaBOBON OTBETCTBEHHOCTH HWHIWBHYabHBIX
peanpuHAMAaTeNeH u IOPUTUIECKUX JIVITI, OCYIIECTBIISIONINX
MPEANPUHUMATEIECKYIO IESITEIbHOCTD, SIBJIICTCS WX IMOBBINICHHAS OTBETCTBEHHOCTH
3a HapylieHue o0s3aTenbcTBA. 10 €CTh, Ha CYOBEKTHl MPEINPUHUMATEIHCKOM
NESATETLHOCTH BO3JI0’)KEHA OTBETCTBEHHOCTh 33 TO, YTO OHHM HE MPOSBUIIU JOJDKHOM
CTETICHH OCMOTPHUTEILHOCTH U 3200 TIMBOCTH TIPU UCTIOTTHEHUH 00513aTENbCTB;

- 0COOEHHOCTBIO TPaXkKIaHCKO-TIPABOBON OTBETCTBEHHOCTH HHIWBUTYaTbHBIX
MpEeANpPUHUMATENIEH SBIAETCS TOT (DAKT, UYTO TPAXKIAHCKOE 3aKOHOJATEIHCTBO HE
IPOBOJAUT YETKOH TPaHUIBI MEXKIy HWMYIIECTBEHHOW OTBETCTBEHHOCTHIO TIO
00s3aTeNbCTBAM  TpaKIaHWHA KaK WHAWUBUAYATLHOTO TMPEANPUHUMATENS |
OTBETCTBEHHOCTBIO TI0 JINYHBIM 0053aTeIbCTBAM, HE CBSI3aHHBIM C OCYIIIECTBICHUEM
rpaXTaHUHOM  TPEANPUHUMATEILCKON  NeATeNbHOCTH. B 1maHHOM  citydae
HEOOXOJMMO MCXOJUTh W3 KOHEYHOW I CYOBEKTOB MPEANPUHUMATEIIbCKON
JESATEIIBHOCTH - CHCTEMaTHYEeCKOTO TIONydYeHHUs TpuObLIH. JlesTenbHOCTh, HE
COOTBETCTBYIOIIAS JAHHOU IEJIH, HE MOXKET CUYUTATHCS MPEANPUHUMATEIIHCKOM.

- CIIOPHBIM MOMEHTOM B BOTIPOCAX IPakIaHCKO-NPABOBON OTBETCTBEHHOCTH
WHANBUAYAIBHOTO  TPEANPUHUMATENS  SBISETCS  OTBETCTBEHHOCTh  CyIpyTa
WHUBUTyaJIbHOTO TPEANPUHUMATENSI, B CIy4ae, €CIM MEXIYy HUMH HE 3aKJII0YCH
OpaunbIii oroBop. KpemuTop WMHAWBHIYaTbHOTO MPEANPUHUMATENS HUMEET MPaBo
3asBUTH TpeOOBaHME O pazjere OOIero MMYIIECTBa CYINPYroB MJisg OOpalieHus
B3BICKAHUS Ha JIOJIO CyNpyra - WHANBUAYaTbHOTO TpeanpuHuMarens. I[lpu
HEJOCTATOYHOCTH 3TOTO MMYIIECTBA CYNPYTH HECYT MO YKa3aHHBIM 0053aTeIhCTBAM
COJIUJIAPHYI0 OTBETCTBEHHOCTh MMYIIECTBOM KaXX7oro u3 Hux. Mcxonms w3 aHamuza
IPaKJAHCKO-TIPABOBOM  OTBETCTBEHHOCTH WHAMBUAYAJIBLHOTO MPEANTPUHUMATEIS,
MOKHO  CJelaTh BBIBOJL O  HEOOXOJMMOCTH  WCKJIIOYEHHUS  COJUAAPHOU
OTBETCTBEHHOCTH CYIpyra — HE MPEANPUHUMATENS MO0 00s3aTenhCTBAM CyHpyTra-

NpCANMPUHNUMATCIIA.
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AmnpofGanmsi pe3ynbTaTOB UCCIENOBAaHUS IMpOILJia B paMKax ydacTHs B
XIV MexnyHapoaHoi HayqHO-TIpakTHUeckoi koHpepenunu «Hayka u o6pa3oBanue
0e3 rpanmm — 2018» (07-15.12.2018) u BbIpaswiach B ONMyOJMKOBAaHHHM JBYX
Hay4dHbIX cTaTeil: « OCHOBaHUS M YCIIOBHS T'PaKJAHCKO-TIPABOBOM OTBETCTBEHHOCTH
MPEANPUHUMATENECI»; «IIpo6iembr COLUAIBHOU OTBETCTBEHHOCTU
PEeANPUHUMATENHCTBAY.

O0603HauuB TIaBHBIE MOMEHTHI, TaKH€ KaK OOBEKT, MPEAMET, LeJb U 3aJauu
JAHHOTO MCCJIEIOBAaHUS, HEOOXOAUMO ONPEEIUTh CTPYKTYpY padoThl. OHA COCTOUT
U3 BBEJCHMS; TpPEX TIJaB M 4YeThIpEX maparpadoB; 3aKIOYEHUs; CIUCKA

VCIIOJIb30BAaHHOM JIUTEPATYPHI.
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I'aaBa 1. CymHoOCTh IpasKIaHCKO-NIPABOBOIi 0TBETCTBEHHOCTH B pa3pese
NpeANPUHAMATEIbCKUX OTHOIIeHHIi
1.1. O0masi XapaKTepuCTHKA IPa’KIaHCKO-NTPABOBO 0TBETCTBEHHOCTH B

NpeaAnpPpUuHUMATECIbCKHX OTHOIICHUAX

[TonaTne rpakaaHCKO-IIPABOBOW OTBETCTBEHHOCTH NMPUMEHHUTEIHHO KO BCEM
MHCTUTYTaM TPaKAAHCKOTO TpaBa Oa3upyeTcss Ha OCHOBE OOMIMX TOJOXKEHHH O
IOPUINYECKON OTBETCTBEHHOCTH, a TakKXe OTHOCHUTCS K Hambosiee BaXXKHBIM H
JTMCKYCCHOHHBIM Ipo0sieMaM IopucipyaeHuuu. FOpuaudeckas OTBETCTBEHHOCTh
UMEET CTOMKYI0O B3aMMOCBSI3b C  MOPAJIbHBIMU  MPHUHIMIIAMUA  JIMYHOCTH,
yCTaHABJIMBAET LIEHHOCTHBIE OPHEHTHUPHI, TOKAa3bIBAECT YPOBEHb MIPABOBOTO Pa3BUTHS
rocy/apcTBa 1 00IeCTBa.

Jigs Toro u4rtoObl HauyaTh paccMaTpuBaTh TaKyl0 TEMY KakK CYyIIHOCTb
IpaXJaHCKO-TIPaBOBOW  OTBETCTBEHHOCTH B  paspe3e  MpEeANpPHHUMATENILCKUX
OTHOILIEHUH, HEOOXOAMMO pa3o0parbcs, KTO SBISETCS CYOBEKTOM yKa3aHHBIX
OTHOLLIEHUH.

YtoObl BHIBECTH ONpeeieHne CyOBheKTa MpeanpHHUMATEIHCKUX OTHOIICHHUH
clielyeT oOpaTUThCs K MpPU3HAKAM MPEANPUHUMATENHCKON JIeATEIbHOCTH, KOTOPHIE
BKJIIOUAIOT B Cce0s: CaMOCTOSITETbHOCTh, PUCKOBBIA XapakTep, HANpPaBIEHHOCTh Ha
CUCTEeMAaTUYECKOE TMOIy4YeHHE NPUOBLIN, OCYIIECTBICHHE MACSITEIbHOCTH TOJBKO
JINIAMH, 3apErHCTPUPOBAHHBIME B YCTAHOBICHHOM 3aKOHOM Hopsike’,

Hcxons W3 BBIIICTIEPEYUCICHHBIX MPU3HAKOB, MOXKHO CHENaTh BBIBOA, YTO
CYOBEKT MpEeANPUHUMATENBCKON JIEATEIbHOCTH - 3TO JIMIIO, 3apETUCTPUPOBAHHOE B
KayecTBEe MpeAlpUHUMATENsi B YCTAHOBJICHHOM 3aKOHOM TIOpSIKE, KOTOPOE
OCYILIECTBIISIET HA CBOM PUCK CaMOCTOSITEIbHYIO NEATEIbHOCTh, HANPABICHHYIO Ha
CUCTEMAaTUYECKOE MOJyYeHUE MPHUOBUIM OT MOJB30BAaHUS HMMYIIECTBOM, MPOJaXXU

TOBApOB, BHIIOJIHEHUS padOT WJIK OKa3aHUs YCIYT.

® Besiera O.A. [IpeanpuHIMaTensekoe mpaso: YueGHoe mocobue. 2009. - C. 2.
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Pa3o0OpaB moHATHE CyObEKTa MNPEAIPUHUMATENBCKON  AESTENbHOCTH,
HEOOXOJMMO J1aTh XapaKTEPUCTUKY TPaXKIAHCKO-TIPABOBOM  OTBETCTBEHHOCTH
CyOBEKTOB NMPEITPUHUMATENBCKOMN 1€ITEIbHOCTH.

['paxxnaHcko-TipaBoBasi OTBETCTBEHHOCTh CYOBEKTOB MPEANPUHUMATEITHCKON
NEATETLHOCTH - OAHa W3 (OpM TOCYAapCTBEHHOTO TMPUHYKICHHS, CBS3aHHAS C
IIPUMEHEHUEM K YYAaCTHUKAM MPEANPUHUMATEIBCKUX OTHOIIEHUH MMYIIECTBEHHBIX
CaHKLIMM, HAIPaBJICHHBIX HA BOCCTAHOBJICHHE HAPYLICHHBIX IPAB C LEIbIO
OpraHu3alud CTaOWJIBHOTO HSKOHOMHYECKOr0 000pOTa MpH YCIOBUU pPaBEHCTBA
YYACTHHKOB IPAXIAHCKUX PABOOTHOIICHHIA .

B memsax OTIPAHUYEHHS]  TPAXKJIAHCKO-TIPABOBOM  OTBETCTBEHHOCTHU
NPEeANPUHUMATENSL OT JPYTUX BHUAOB IOPUIUYECKON OTBETCTBEHHOCTH HEOOXOAMMO
OAPOOHO OCTAHOBHUTHCS Ha €€ 0COOCHHOCTSX:

1) OTBETCTBEHHOCTH MPEANPUHUMATENS B TPAXKITAHCKUX IPABOOTHOIICHUSIX
MO/Ipa3yMeBAaeT HWMYILECTBEHHbIE B3bICKaHUS (yIUlaTa HEYCTOMKH, B3bICKaHHUE
yOBITKOB | T.JI.) 32 HEUCIIOJIHEHHUE 00s3aTEIIbCTB 10 JOTOBOPY WIJIM HapYIIEHUE HOPM
rpaxxaaHckoro mnpasa [lpeanpuHumMarens BO3MeIIaeT KOHTPAreHTy, COOCTBEHHUKY
WIA WHOMY JIMIy NPUYMHEHHBIM B PE3YJIBTATE €r0 XO3AMCTBEHHOM IEATEIbHOCTH
yimep0d B MarepuanabHOM (GopMe u B pasMepe, MPEeayCMOTPEHHOM TPakKIaHCKUM
3aKOHOJATEIbCTBOM. OOBEKTOM B3bICKAHUS SIBISETCS UMYILECTBO, a HE BO3/ICUCTBHUE
Ha JIMYHOCTh CyOBEKTa MpEeANpPUHUMATENHCTBA. Jlake KommeHcarusi MOpajabHOTO
Bpella 10 TPaXJAaHCKOMY KOJIEKCY TIPOU3BOAUTCA B JCHEKHOH q)opMeS.
NMmymiecTBeHHAss OTBETCTBEHHOCTh MPEACTAaBISET COOOH OTBETCTBEHHOCTH IIO
00s13aTehCTBAM BCEM MPUHAJICKAIIAM JIUIY JUOO OpraHU3alMk WMYIIECTBOM
(KkpoMe UMYyIIECTBa, Ha KOTOpPOE€ HE MOXKET OBbITh O0OpalieHO B3bICKAHUE B
COOTBETCTBHUU C IPAKIAHCKUM 3aKOHOIATEIILCTBOM);

2) CaHKUMM HUMYLIECTBEHHOTO XapakTepa MNPHUMEHSAIOTCA B  MOJIb3Y
MOTEPNIEBIIETO, & HE B MOJIb3y TOCyaapcTBa. To €CTh UMEIOT MECTO OTHOILICHHUS IO

TOPU30HTAJIN;

" I'paxcaanckoe npaBo: Yue6uuk. B 2 1. ITox pea. B.M. Tonrano. 2017. - C. 108.
® I'paxkmanckwuii koaeke Poccuiickoit @enepanmu (dacth mepsasi) ot 30.11.1994 Ne51-D3 (pen. or.
06.04.2015) // Cobpanmne 3akonogarenscTBa PO. — 1994, — No 32. — Cr. 151.
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3) rpakIaHCKO-TIPaBOBasi OTBETCTBEHHOCTh MMEET MPU3HAKH SKBUBAICHTHOM
KOMIICHCAIIH, COPa3MEpHOW MPHUYMHEHHOMY CYOBEKTOM MpeaIpPHHUMATEIHCKOM
IeSTeNbHOCTH  ymepOy moTepreBiield CcTopoHe. HedsKBHBaJCHTHBIE CaHKIUU
SIBIISTIOTCSL CKOpEe HCKIIOYEHHEM M B OCHOBHOM NPUMEHSIOTCS B c(epe 3aluThl
OOIIIECTBEHHBIX HHTEPECOB;

4) COOTBETCTBHE NPHHIMUIY PAaBEHCTBA YYACTHUKOB I'PaXKJAHCKOTO 000poTa
PU HAJIOKEHHH MeEp IPaXIAHCKO-TPABOBOH OTBETCTBEHHOCTH . Jlaxke B Ciydae,
€ClI OJHOH W3 CTOPOH TIPa)XIaHCKOTO IMPAaBOOTHOIICHHS BBICTYHAET ITyOIMYHO-
IpaBOBasi OpraHM3aIMsl, OHA HE UMEET MPUHYIUTEIbHOW BIIACTU MO OTHOUICHUIO K
CBOeMYy KOHTpareHTy. Kaxmas u3 CTOpOH HaJeleHa paBHBIMH TIpaBaMU H
HOAYUHSIETCS OJHAM M TE€M K€ MPaBOBBIM HOPMaM M MMEET PaBHBIC BO3MOXHOCTH.
HeoOxomuMo 00paTuTh BHHMaHHWE, YTO B TPAKIAHCKOM 3aKOHONATEIILCTBE €CTh
UCKJTFOUEHUE M3 YKa3aHHOTO IPaBHJIA, OTHOCSIIEECS K JIMIaM WM OpPTaHU3aIusIM,
OCYIIECTBIISIIONINM TPEIIPUHIMATEIBCKYIO ACATEIFHOCTh. K HUM TpeabsSBISIOTCS
MOBBIIIICHHBIE TPEOOBaHUS B 0O0JACTH HACTYIUICHHUS FOPUAMYECKUX TOCIEICTBHUMA
HapyUICHUS 00s13aTEIbCTB, MPEITyCMOTPEHHBIX 3aKOHOM HIIH JIOTOBOPOM. DTOMY €CTh
psa mpuuuH: 1) 3KOHOMHUYECKH 0oJiee CHIBHOE TOJIOXKCHHUE TPEANPUHUMATENS T10
CpaBHEHHUIO ¢ TOTpeOuTeneM; 2) JOMHHHUPYIOIIEEe MOJOXKEHHEe Ha PBIHKE WU T.1.
[IpumMepoM TOBBIMICHHOTO TPEeOOBAaHUS SIBISIETCS IPABO CTOPOHBI ITyOJIHMYHOTO
JI0TOBOpa OOPATUTHCS B CY/I C TPEOOBAHNWEM TOHYIUTH KOMMEPUECKYIO OPTraHU3aIHIO
3aKMIOYNTh NyONMUHBIE 10roBop'’ (MpH €& HEOGOCHOBAHHOM YKIOHEHHH OT
3aKJIFOUEHHs YKa3aHHOTO JIOroBopa.) I'pakiaHe-moTpeOuTeNnd B UX OTHOUICHUSX C
KOMMEPYECKHMH  OpPTaHU3allisIMH, HA00OpOT, HMEIOT  TPEUMYIIECTBO U
JOTOJTHUTENbHBIC TAPAHTUH COOIOJICHUSI X HHTEPECOB.

['paxxmaHckas-ipaBoBasi ~ OTBETCTBEHHOCTb,  SBIISISICH ~ MUMYIIECTBEHHOM,
KOMITCHCAIIMOHHOW BBITIOJHSIET TJIABHYIO IIeJIb - BOCCTAHOBIICHHE MPAB MOTEPIICBIICH

CTOPOHBI U BO3HUKAET W3 BHEJIOTOBOPHBIX OTHOIICHUN(YCTAaHABIMBAETCA HOPMAaMHU

? Bensiera O.A. TIpeanpurIMaTenbekoe mpaso: YaeGHoe mocodue. 2009. - C. 237.
10 I'paxxnanckwmii kogeke Poccuiickoit @eneparuu (qactp nepsast) oT 30.11.1994 No51-D3 (pen. or.
06.04.2015) // Cobpanue 3akoHoaateabcTBa PO, — 1994, — No 32. — Cr. 426.
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1paBa) U JOTOBOPHBIX OTHOILIECHUMN (HEUCTIOJTHEHUE WM HEHaJIeXkKaIlee UCIIOTHEHUE
3aKITIOYCHHBIX JIOTOBOPOB.)

Oc00EHHOCTH TPAKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH IMO3BOJISIOT BBIIECIUTH
ee Cpenu IpYrux BUAOB IOPUIWYECKOM OTBETCTBEHHOCTH. HO nmmsi Toro, 4TtoObI
JETaIbHO pa300paThCsl B TEME TPAKIAHCKO-TIPABOBOW OTBETCTBEHHOCTHU CYyOBEKTOB
PEANPUHUMATENLCKOW  JEATENBHOCTH, HEOOXOAMMO O0003HAUUTh OCHOBHBIC
(GyHKIIUHA TaKOW OTBETCTBEHHOCTH.

Poccutickuii yuénwiii — mnpaBoBen E.A. CyxaHOB BBIIETSI CIEIYIONIUE
byHKUIMUN IPaXKJaHCKO-TIPaBOBOM OTBETCTBEHHOCTH CyOBEKTOB
NpeANPUHUMATENbCTBA!

1. Komnencannonnas (BocctaHoBuTeNbHas) GpyHKIMA. OHa MpecTaBiIseT co0oi
BOCCTAaHOBJICHHE MUMYILECTBEHHOI'O MOJIOKEHHS MOTEPHEBIIErO U KOMIIEHCALUIO €r0
MaTepUaNIbHBIX MOTEPh OT MpaBOHAPYIIUTENS. Mepbl OTBETCTBEHHOCTH JOJIKHBI
OBITH COpa3MEpHbI MPUUUHEHHBIM YOBITKAM.

2. OpranuzanmonHas  (ctumyiupytomasi) — @yHkuus. OHa  TO3BOJIAET
yperyJIupoBaTh MPEANPUHUMATEIbCKUE OTHOLIEHUS ISl JOJHKHOTO, PasyMHOIO H
HAJJIeKAIIEro UCIIOJHEHUSI 00S3aHHOCTEN CTOPOHAMMU.

3. [IpeBentuBHas (BocmurtarenbHas) GyHknusa. JlaHHas QyHKIusS moMoraer
PEeIOTBPATUTh BO3ZMOXKHBIE TPAKIAHCKHUE MPABOHAPYILIEHUS B OyAylIEM.

4. Mrtpadpnas  (kaparenbHas) ¢yHkuus. OHa  OTpakaeT  HETaTUBHBIC
UMYILIECTBEHHbIE  TIOCIEJACTBUA I  HApyHMTeld W BOCCTAHABIIMBAET
UMYILECTBEHHYIO cepy MOTEPIEBUIETO.

VYkazanHble QYHKIMH POCCUMCKUH MpaBoBel oTMedan noutu 20 JeT Hazaa, HO
OHM HE MOTEPSUIH CBOW CMBICI U B HACTOSAIIEE BPEMSI.

BoccranoButenbHass GyHKIUS —SBISETCS Haumboliee XapaKTepHOW st
aHAJIM3UPYEMOT0 BHJIa OTBETCTBEHHOCTH, KOTOpAas OTIWYAET €€ OT MHBIX CIOCOOOB
BO3JICHCTBUS HA MPETPUHUMATENBCKYIO chepy.

OcHoBornonararomas 1ueiab rpaxaaHCKO-IIPaBOBOM OTBETCTBEHHOCTH B IIEJIOM,
U B YaCTHOCTU B cepe MpearpuHUMATENbCKON NEATEIbHOCTH — BOCCTAHOBJICHHE

TaAKOI0 HMMYHICCTBCHHOI'O IIOJIOKCHHA KpCAUTOpa, KOTOPOC CYyIICCTBOBAJIO [0



16

HapyILIEHUsT €ro MpaB JOJDKHUKOM. MMyliecTBeHHblE TOTepU (PU3UYECKOTO WU
IOPUIMYECKOTO JIMLa B pe3yJibTaTe HapylIeHUsi 00s3aTeNbCTBA APYroil CTOPOHOM
BO3MEIAIOTCS 3a CYET UMYyIIECTBa JOJKHUKA. TakuM o0pa3oMm, MOCIEICTBUS
MIPaBOHAPYIICHUST YCTPAHSIOTCS MYTEM BO3JICUCTBHS HA HMMYIIECTBEHHYIO chepy
MIPABOHAPYIIUTENSA B LENAX BO3MEUIEHUS IOTEPh ITOTEPIEBUICH CTOPOHBI, YTO
ABJISIETCSA BOILUIOLIEHUEM OCHOBHOM LIENIM TPaXKJaHCKO-IIPABOBOM OTBETCTBEHHOCTH —
BOCCTAHOBJICHUE HWMYLIECCTBEHHOIO IIOJIOKEHMS NOTEpHeBlIero. ['paxaaHcko-
IpaBoBasi OTBETCTBEHHOCTh B cepe MpeanpUHUMATENIbCKUX OTHOIICHHI co3aaer
MPEANOCHUIKU JJIsl PAaBHOIIPABHOTO, CIIPABEIJIMBOTO, YIOPSAIOYEHHOTO BEACHUS JIET,
HE JOIYCKAIOIIET0 HEOCHOBATEIBHOIO 000TallleHHsI OJJTHOM CTOPOHBI 3a CYET IPYTroil.

B npennpuHumaTenbckoil cpene oco0oe 3HAYEHHE HMMEET JeNloBasi ATHKA,
KOTOpasi CIOCOOCTBYET CTAOMJIBHOCTH MPEANPUHUMATEIBCKUX OTHOIICHUN H
MPEJICKa3yeMOCTH NOBEICHUS KOHTPAreHTOB. [JJOCTHXKEHUIO 3TOU LEIU COJIECUCTBYET
BBITIOJIHSIEMAs. ~ IPAXKJAHCKO-TIPABOBOW  OTBETCTBEHHOCTBIO  MPEANPUHUMATENS
BOCIIUTaTeNbHAs  (QYHKIMS, TOJ  KOTOpPOHM  MOApPa3yMEBAaeTCs  OCYXKICHHE
IPOTUBOIIPABHOTO  TOBEJAEHUS B  JIEJIOBOM  cpede, UYTO  CHOCOOCTBYET
MPEOTBPAIICHUIO COBEPIICHUS CYOBhEeKTaMU MPEANPUHUMATEIBCKOU JESTEIbHOCTH
MpaBOHAPYIICHUI B OyayIIeM, 3acTaBisisi HX BO3JEPKHBATHCS OT COBEPIICHUS
JNEeUCTBUM, HapYIIAIONMX TIpaBa JPyTMX YYACTHUKOB MPEANPUHUMATEIHCKUX
OTHOIIECHHM.

Crumynupyromas (QyHKIMS TMpeaHa3HaueHa sl MOOYXKJICHHUS CYOBEKTOB
MPEANPUHUMATENBCKON  IEATEIBHOCTH K  HaJIeKaAlIEMY HCIOJHEHUI0 CBOMX
o0s3aHHOCTEH. DOTO  CIYXHUT NPOPUIAKTUKOM  COBEPIICHHS]  TPakIaHCKUX
paBOHAPYIIEHUI YyYaCTHUKaMK OU3HEC COOOIIECTBa.

Kaparenvnass ¢yHKIIMS WMEET HMMYIIECTBEHHBIH XapaKTep, BBHIPAKCHHBIA B
HETaTUBHBIX TIOCIEJACTBUAX K UMYIIECTBY CyOBEKTa MNPEeANpUHUMATEIbCKON
JESITETbHOCTH, COBEPIIMBIIETO TPaXJAHCKOE IIPABOHAPYIIEHUE, TEM CaMbIM
oOecrieunBasi BOCCTAHOBJICHNE HAPYIIEHHBIX MTPaB MOTEPIICBIICH CTOPOHHI.

Kpome nepeunciieHHbIX TpaAUIIMOHHBIX (PYHKIIUM B JIMTEPATYPE HA3BIBAIOTCS U

apyrue: Hamnpumep, (QyHKIusS HHPOPMALMOHHOTO 3HAYEHUs, (PYHKIUS, KoTOopas
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3aKII049acTCsd B 3alllUTC HMMYIICCTBCHHBIX HMHTCPECOB IMOTCPIICBIICTO HM3-3a

11
HCUCIIOJIHCHUA WM HCHAAJICKAIICTO UCIIOJTHCHU A 00513aTENILCTB .

1.2. be3BMHOBHAsI 0TBETCTBEHHOCTh KaK 0CO0EHHOCTH I'PAKIAHCKO-TIPABOBOM

OTBETCTBCHHOCTH NIPpCANIPUHUMATEIA

JInsi BCECTOPOHHErO MPaBOBOIO PEryJUPOBAHUS MPEAINPUHUMATEIBCKUX
OTHOLIEHUH HeoO0XxoauMa OJaronpusiTHas NpaBoBas Cpela, HaJekHas IMpPaBOBas
3alllUTa PBIHOYHOW HKOHOMHKH, MO3BOJISIIONIAS JAUCHMILUIMHUPOBATH JOTOBOPHBIE
OTHOIIICHUS, TPECEKaTh MPOU3BOJ YUHOBHUKOB, TPAMOTHO OCYIIECTBIIATh KOHTPOJIb B
cdepe ocyliecTBICHUS MPEANPUHUMATEIBCKUX OTHOICHUH.

JleiicTByIOIIeE 3aKOHOAATENLCTBO, MpPUMEHsIEMOe B cdepe peryiupoBaHUs
TPaKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH NPEANPUHUMATENICH, BKIIOYaeT B CeOs
nonoxenus: Koncrturyuum Poccuiickoit @enepanun, ['paxkmanckoro koxaekca PO,
HEKOTOPBIX (efepaabHbIX 3aKOHOB, Takux Kak @3 «O0 aKIMOHEPHBIX 00IIECTBAXY,
®3 «O peiHKe MHeHHBIX Oymary, @3 «O pexkname», D3 «O nUIIEH3UPOBAHUU
OT/ACJIBHBIX  BUJOB  MPEANPUHUMATEIBLCKOM  JEATEIBHOCTH», a  TaKke
OOIIIETTPU3HAHHBIX HOPM MEXIYHAPOJHOTO TpaBa, KacarolIuXcs peau3aiuu
SKOHOMMYECKOH CBOOO/IBI U MpaBa Ha MPEANPUHUMATEICKYIO AEATeIbHOCTD.

I'paxxnancko-npaBoBas OTBETCTBEHHOCTh B MPEAITPUHUMATEIBCKUX
OTHOIIICHUSIX OCHOBBIBACTCS HAa OMNPEACIEHHOM CHCTeME MPHUHIIUIIOB, Oyarojaps
KOTOPBIM OCYIIECTBIJISIETCS 3alllUTa WHTEPECOB YACTHBIX JIMI], TOCYJapCTBEHHAs
OXpaHa M TapaHTHs IpaB IPeANPHHAMATEIeH ~. B cHCTeMe IPHHINIIOB MPa JaHCKO-
PaBOBOM OTBETCTBEHHOCTU B MPEANPUHUMATEIBCKAX OTHOIICHUSX HEOO0XOIUMO
BBIJICIUTh TIPUHIMT OaniaHca MyOJWYHO-TIPABOBBIX W YAaCTHOIPABOBBIX WHTEPECOB

IMPUMCHUTCIIBHO K 3allTUTC HMYIIICCTBCHHLIX IIPAB (1)I/I3I/I‘-IeCKI/IX U IOPpUIUYICCKUX JIUII.

1 Cwm: I'paxnanckoe npaBo Poccuiickoit @enepanun: Yueouuk T. 1. / Ilog pen. O.H. Caauxosa.
M., 2006. C. 433 - 434; I'paxnanckoe npaBo: YueOunuk. T. 1. /Ilox pen. E.A. Cyxanora. M., 2004.
- C. 591 - 592.

12 Npanos A.A. [lenun ropuaudecKoit OTBETCTBEHHOCTH, €€ QYHKIIMK ¥ TPUHIKILI // 'ocymapcTBO 1
npaso. -2003. - Ne 6. - C. 66-69.
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OT1O0T MMPUHOUII HpI/IO6pCTaCT Ba)XHOC 3HAYCHHE, TaK KaK TIrocyaapCtBo C
INOBBIMICHHBIM BHHMMAHHUCM OTHOCHUTCA K OTBCTCTBCHHOCTHU HpeHHpHHHMaTeHeﬁ B
OTHOIICHUAX MCKAY coOoi H, OCO6CHHO, B OTHOIICHHUAX C HOTpe6I/ITeJIHMI/I — HC
NpCANPUHUMATCIISIMUA. Bmecte ¢ TCM, TOCYyAapCTBO CTPEMHUTCIA MAKCUMAJIBHO
HadTaaAuTb MCXaHHU3M 3alllUThI npe):[anHHMaTeneﬁ OT IPOH3BOJIa KAaK CO CTOPOHBI

FOCYI[apCTBCHHOﬁ BJIACTH, TaK U CO CTOPOHBI HGI[O6pOCOB€CTHI>IX AOTOBOPHBIX

KOHTPAreHTOB.
KOpunnueckas OTBETCTBEHHOCTh cyOBbekTa MpeANPUHUMATENbCKON
NEATEIbHOCTH - 3TO  ONPENeNEHHBIA  BHUJI  BHEIIHETO  MPUHYJIUTEIHLHOTO

BO3JICHCTBHS . [Ipn TakoM TPaKTOBKE W3 NOJISI 3PEHHs] NPOIANAET BHYTPEHHSA
NOOPOCOBECTHOCTh ~ IPEANPUHUMATENS,, €ro  MOPSAOYHOCTh U CTPEMJICHHE
neiictBoBath pazymHo. [IpuHiun 6ananca myOIMyHO - MPABOBBIX U YACTHOIIPABOBBIX
UHTEPECOB He COOII0AAaeTCA U MPEANPUHUMATENb U3HAYAIBHO CYUTAETCS 00S3aHHBIM
HECTH OTBETCTBEHHOCTh HE3aBUCHMO OT BHUHBL. OJTO OJHa M3 OCOOEHHOCTEU
NPEANPUHAMATENILCKMX  OTHOUIEHWH, B  YaCTHOCTH  IPaKJAaHCKO-IIPaBOBOM
OTBETCTBEHHOCTH HWHAMBUAYAIBHBIX MPEAUPUHUMATEICH W IOPUIAWYECKHUX JIMLI.
HacTynienne oTBETCTBEHHOCTH CyObEeKTa IPEAIPUHUMATEIBCKON AeATEIbHOCTU 0€3
BUHBI 0TpakeHO B CcT. 401 'K P®, B KoTOpO¥i yKa3aHO, YTO NPEAIPUHUMATEND HECET
MMYILIECTBEHHYI0 OTBETCTBEHHOCTB IIE€pE] KOHTPAr€HTOM BO BCEX CIy4asix, KpoOMe
BIUSHUS HAa WCIOJHEHWE 0053aTehCTBA HEMPEOJOIUMON Cibl. OOCTOSITEbCTBA
HEIPEOJOIMMON CHJIBI JOJKHBI COOTBETCTBOBATH CJICAYIOIIMM IPUHIMIIAM: IPUHIIUII
pa3yMHOro IMpenBHICHUS (CTOPOHBI JOrOBOpa HE MOIVIM pa3yMHO IPEIBUIETH
HACTYIUIEHHE OOCTOSITENBCTB); MPHHIMUI TPEJOTBPAICHHUS Pa3yMHBIMH MEpaMu
(0OCTOSITENLCTBA HENB3S TMPENOTBPATUTH C TOMOIIBIO Pa3yMHBIX Mep); MPHHIUII
Ype3BbIYATHOCTH (BO3HUKIIKE OOCTOSTENLCTBA TMOBJCKIM 3a COOOM aBapuw,
YEJIOBEYECKHUE JKEPTBbI, BOCHHBIE JECHCTBUS, TOCYAAPCTBEHHBIE 3aPEThI, CTUXUIHBIE
OencTBus, HapyLIeHUs KU3HEIEATEIIbHOCTH, IIOTEPIO MaTepuaIbHOrO
O7arocoCTOSHUS U Ap.); MPHHIUIBI OMPEIEICHUsI 00CTOSTENBCTB «HETPEO0TMMAsT

ChJIa» U IIpUYUHHAA CBA3b.

3 I'pubaros B.II. OcylecTBieHHE U 3aIIATa TPaXIAHCKIX mpaB. M.: «Craryr», 2001. — 415 c.
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OOcTosTENbCTBA HEMPEOIAOIMMOM CHIIBI HOCSIT OOBEKTHBHBIN U aOCOFOTHBIHM
xapakrtep. VcnomHeHne 00s3aTeNIbCTB B TAKUX YCIOBUSAX a0COJIIOTHO HEBO3MOXKHO, a
HE 3aTpyaHuTeNbHO. HapyiieHue 00s3aHHOCTEH CO CTOPOHBI KOHTPAreHTOB
NpeIIPUHUMATENS, OTCYTCTBHE Ha PpPBIHKE HYXHBIX TOBAapOB, HEXBaTkKa Yy
NpEIINPUHUMATEIS  HEOOXOMUMBIX  JICHE)KHBIX  CPEJICTB HE  OTHOCATCS K
0OCTOSATEIILCTBAM HENPEONOJIMMON CHJIbL. I JIMI, HE SBISIONIMXCS CyOBbEKTaMH
IPEIITPHHUMATEIIBCKON JIEITEILHOCTH, B BBIMICYIIOMSHYTON CTaThe MPEIyCMOTPECHA
OTBETCTBCHHOCTh 32 HEUCIIOJHCHHE O0S3aTENIbCTBA TOJBKO MPU HAJIUYUH BUHBI
(yMbICJTa WJIM HEOCTOPOXKHOCTH.) TO ecTh, €cilii BCe Mepbl ISl BBITOJHCHHS
o0s3aTenbCcTBA  OBUTM  MPUHATB, TO  OTBETCTBEHHOCTh  HE  HACTYyIaeT.
WHauBuayanbHbIC TPEANPUHUMATEINA W IOPUIUYCCKUAE JIUIA HECYT OTBETCTBEHHOCTh
KaK 3a BUHOBHOE, TaK U 3a CIy4aifHOE HEHCITOJIHEHHE IOTOBOPHBIX 0053aTeIbCTB (HO
ClIEyeT y4ecTh, 4YTO II0 JKEJAHWUIO CTOPOH, IAPTHEPHI IO CHEIKE MOTYT
JIOTOBOPUTBCS, YTO OYAYT HECTH OTBETCTBEHHOCTh TOJBKO 3a TO, B 4YeM
HEIIOCPEICTBEHHO BUHOBATHI' )

Jlns  npuBiedeHus CyObEeKTa NPEANPUHUMATEIBCKON JEATCIILHOCTH K
IPaXJIaHCKO-TIPABOBOM  OTBETCTBEHHOCTH  OOBIYHO  TpeOyeTcs  YCTaHOBHUTH
NPUYUHHYIO CBS3b MEXIY IMPOTHBOIIPABHBIM ITOBEJICHUEM W HEOIArompusTHBIMA
UMYIICCTBEHHBIMU TOCJICACTBUSAMUA Yy Kpenutopa. [lol TNPUYMHHONW CBA3BIO
MOHUMAIOT OOBEKTHUBHO CYIIICCTBYIONIYIO CBSI3b MEXKIY JBYMS SIBJICHUSMH, OJTHO U3
KOTOPBIX NMPHUYKHA, a APYroe — cieAcTBUE. [IpuunHHas CBA3b BCETra KOHKPETHA, T.C.
OJTHO SsIBJICHHE BBI3bIBACT JPYroe B KOHKPETHOW IKM3HCHHON OOCTaHOBKE.
CremoBaTelbHO, HEJIOIYCTHMO HCXOJHWTHh W3 THITMYHBIX MPUMEPOB; HEOOXOIUMO
HICCTIENI0BATh KOHKPETHYIO CUTYAIIHIO, YIECTh BCE 0OCTOATENBCTBA «Iemay .

HopwMma, kotopasi oTpakaeT HACTYIJICHUE OTBETCTBEHHOCTH MPEAIPUHAMATEIIS
Jake TpU  OTCYTCTBHM  BUHBI,  IO-BHJAMMOMY, IpaBWIbHA, TaK  Kak
NpeANPUHUMATENIbCKAS  JICITEIBHOCTh CAaMOCTOSITCNIbHA, CBs3aHAa C  BBICOKOM

CTCIICHBIO pPHCKA, €C HCJIb - IMOJIYYCHHUC HpI/I6BIJ'II/I H, 3HA4YMT, HETaTUBHBIC

14EyTeHKO E.B. Buna B HapylleHUM [OTOBOPHBIX 00s3aTenbCcTB: JlUC. KaHA. [OpUJ. HayK.
Kpacnomap, 2002.- C. 121.
> I'paxnanckoe npaso: Yue6nuk. B 2 1. ITox pea. B.M. Tonrano. 2017. C. 323.
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MOCJIEJICTBUSI JEATEIBHOCTH JOJKEH OpaTh Ha ceOs npeanpuHumatesb. CyliecTByeT
npuMep M3 MPaKTUKA: KOMMEpUYecKuid OaHK, MPUHSBIIMKA Ha ceds 00sS3aHHOCTU
JENO3UTapHs U TJIATEXKHOIO areHTa Mo 00CIyKMBAaHUIO Ka3HaYEHCKUX 00s3aTeNbCTB
3aKa34yMKa, HE CO3JaJ] JOCTATOYHBIX MEp M0 NPECEUECHUIO HUCIOIHEHUS NOAIEIbHOrO
NOpYy4YEHHUs] Ha IMEpPeBOJ Ka3HAUYeHWCKHX 00s3aTenbCTB. Takas XaldaTHOCTh CO3/ana
YCIJIOBUSI TIEPEBO/IA 1IEHHBIX OyMar MOMUMO BOJIM UX JIep>KaTelis, M0 3aKOHY Ha OaHK
GbLIa BO3IOKEHA OTBETCTBEHHOCTD .

[Ipumepom O€3BUHOBHOM OTBETCTBEHHOCTH TAK)XKE MOXKET MOCITY>KUTh HOpMa
3akoHa «O 3amuTe MpaB MOTPEOMTENCH», B KOTOPOH yKa3aHO, YTO HU3rOTOBUTEIIb
(ucomHUTENb, TPOJABEIl H T.A.) OCBOOOXHACTCS OT OTBETCTBEHHOCTH 32
HEUCIIOJIHEHHE WJIM HEHAJJIeKalllee MCIOJIHEHUE 00s3aTeNbCTB, €CIU JIOKAXKET, UTO
yKa3aHHbIC OOCTOATENHCTBA MPOM3OLUIA BCICACTBHE HENPEOTONNMOI CHibl . B
BBILIEYITOMSIHYTOM HOpME ecTh OTChlIKa K cTaThe 1098 I'K PD, koTtopas mononHseT
OCHOBAaHMSI HACTYIUICHUS OTBETCTBEHHOCTH YCIOBHUEM HApYILIEHUS MOTpEOUTENIEM
IIPaBUJI IOJIb30BAaHUs TOBAPOM, PE3yJIbTaTaMU pabOThI, YCIYTU WM UX XPAHEHHUS.

Brlliecka3zaHHOE TNPUBOJIUT K BBIBOAY O IMOBBIIIEHHONW OTBETCTBEHHOCTH
npeanpuHuMaresnei, 00 yMeHbIIEHUH OOIIero MPUHIKIIA IOPUANYECKOTO PaBEHCTBA
B cdepe MIPUMEHEHUS Ipa’KJaHCKO-TIPABOBOM OTBETCTBEHHOCTH B
NPEANPUHUMATENILCKUX ~ OTHOIICHHWSX, 00  00med  TeHACHLUHH  yCHICHHUS
OTBETCTBEHHOCTH B YyKa3aHHOM cdepe. OpHako B CHUIy 3aKOHa WJIM JOTOBOpA
JOMyCKaeTcsl  OTCTYIUIEHME OT TMpUHIUIA OE3BUHOBHOM  OTBETCTBEHHOCTH
npeanpunuMarens. CymectByer psg HopM ['paxkmanckoro kojaekca PD  wu
JOTOJHSOIINX €r0 3aKOHOB, KOTOPBIE IPETyCMaTPUBAIOT HACTYIJIEHUE TPaXKIaHCKO-
IIPABOBOM OTBETCTBEHHOCTH MPENIPUHUMATENS TOJBKO TMPU HAIWYUH BHHBIL
Hampumep, B cratee 538 [IK P® yka3aHo, 4YTO NPOU3BOJUTEIND

CEJIbCKOXO03SIMCTBEHHOM IPOAYKIMU, KOTOPBIM HE WCHOJHWI WIA HEHAUIEKAIUM

% Amocos C.C. AKTyanpHBIE TPOOJIEMBI MEXaHU3Ma TPAXTAHCKO-TIPAaBOBOW OTBETCTBEHHOCTH
ropuauyeckux . {uc.xann. ropua. Hayk. EkarepunOypr, 2001. — 145 c.

7 3akon P® or 07.02.1992 r. Ne 2300-1 «O 3ammre mpas motpebureneii» (B pex. Ot 04.06.2018
r.,) // «CmnpaBounas mpaBoBas cuctemMa Koncymbrant Ilmoc» - pexum goctyma: http:
[lwww.consultant.ru. — ct.13.
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00pa3oM HMCHOJHUI 00s3aTENBCTBO, HECET OTBETCTBEHHOCTH TOJIBKO IMPHU HAJTUYHUU
BUHBI. AHanu3 npakThuku npuMeHeHus cr. 538 'K P® mokassiBaeT, 4To cynam c
TPYIOM  yAA€TCAd MPOBECTHM  pAa3rPAHUYEHUE  MEXKAY  HEBHUHOBHOCTBIO U
HEMPEOJIOIMMON  CHJIOH OCOOCHHO B CIIy4asX C CEIbXO3MPOU3BOMUTEISIMUA |
ITOTOXHBIMU YCIOBHSIMI .

Cornacio cr. 538 TK PO B KkauectBe OCHOBaHUS HCKIIOUCHUS
OTBETCTBEHHOCTH BBICTYIIA€T HEBMHOBHOCTb JOJDKHUKA, HEMpeojoaumas cuia. B
TOM Clly4ae, €Cld CyJl YCTaHOBWJI OOCTOATENhCTBA HEMPEOJOIMMON CHUIIBI, TO
«BUHOBHAS1» OTBETCTBEHHOCTh KaK JOJDKHHKA, TaK W IPEINpUHUMATENS,
UCKJII04aeTcs coraacHo obuieit Hopme crateu 401 I'K PO.

OueHka  HEBUHOBHOCTM  IPOM3BOJAUTCS  NPU  HAIWYAA  BUHOBHOM
OTBETCTBEHHOCTH U MIPHU OTCYTCTBUU OOCTOATEIHCTB HEMPEOI0JIMMOM CUJIBL.

Cr. 538 I'K P® mosxer npumeHsTbes npu B3aumMocBsizu co cT. 401 'K PO®. [Ipu
TOM B JIPYTHUX CiIy4asX JOCTATOYHO JOKa3aTh (DAKT HEOJAarompusTHBIX MOTOJIHBIX
yCIoBHMii'®, KOTOpblE MOryT OBITH TNPEJICTABICHBI B KAdeCTBE OOCTOATENHCTB
HEIPEOTOIMMOI CHITBI- .

Taxke cyabl MOTYT MPU OLIEHKE BHHBI CEIbXO3MPOU3BOINUTEIS UCIIOIb30BaTh
KAaTETOpUH: <«BHAD», <«JIOJDKEH OBbUI MpPEeIyCMOTPETb», «MOT MpPEABUAECTh MU
MPENOTBPATUTE» U AP.

Hanpumep, cenbxo3Mpou3BOAUTEND MPEACTABUI CIPAaBKY, IOJYYEHHYIO B
I'mppomereouenTpe Poccun. Cyn Ha OCHOBaHHMM CIIPABKM YCTAHOBHII CJIEIYIOILIEE: «B
MOMEHT 3aKJIIOYEHHS] JOTOBOpa OTBETUMK YK€ 3HAN O HEOJAroNmpUATHBIX MOTOIHBIX
YCIIOBHSIX M IPEAINOIaraéMOM CHIM)KEHHMH YpojKasi, HO, TEM HE MEHeEeE, B3sUl Ha ce0s
obsi3atenbeTBa 1o nocraBke 108 000 kr KapTO(beJI;I>>21.

Jpyroii BapuaHT pELICHHs Cyla MO aHAJIOTMYHOMY JEy: «HCTEl] HA MOMEHT

3aKJIIOYCHHA JO0T0BOpa JOJIKCH OBLI MpCABUICTD He6HaFOHpI/IﬂTHBIe IHOCJICACTBHA,

'8 [ocranosnenne ®AC LlenTpansroro okpyra ot 23 miomst 2007 r. o xeny Ne A62-445/2007.
¥ Tlocranosnenne ®AC Bocrouno-Cubupckoro okpyra ot 3 ¢esp. 2005 r. Ne A33-7805/04-C1-
®02-88/05-C2.

?Tlocranosnenne ®AC Ienrpansroro okpyra ot 13 gek. 2007 r. mo meny Ne A62-354/2007.

?! Mocranosnenne ®AC MockoBcKoro okpyra ot 3 Hosi6. 2003 1. Ne KI'-A41/8319-03.
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CBSI3aHHBIE C PHUCKOM 3€MJICJENHs, B TOM YHUCJIE€ M NPU AHOMAJIBHBIX MOTOJIHBIX
YCIIOBHSIX» .

Taxke mnpuMepaMud OTCTYIUIEHHS OT OOIIero mnpaBuia Oe3BMHOBHOU
OTBETCTBEHHOCTH NPEANPUHUMATEIS MOXXHO OTMETHTh CIEAYIOIIHEe HOPMBL O
BO3HUKHOBEHHH OTBETCTBEHHOCTH Yy OpraHu3anuy - ct. 547 T'K PO
(OTBETCTBEHHOCTh IO  JOTOBOPY OJHeprocHaOxkenus); cr. 777 TK PO®
(OTBETCTBEHHOCTh MCIOJHUTEINS 3a HapyLICHUE JIOTOBOPA MO BHIMOJHEHUIO HAYYHO-
HCCJIEI0BATENBCKUX, ONMBITHO-KOHCTPYKTOPCKUX U TEXHOJIOTHYECKUX padboT); cT. 796
['K P® (oTBeTCTBEHHOCTh NIEPEBO3YMKA 32 YTPATY, HEJOCTauy U MOBPEKICHUE IPy3a
WM Oaraxa.)

[Ipe3ymmiys OTBETCTBEHHOCTH MpEeANpUHUMATENs 0€3 3aBUCUMOCTU OT BUHBI
MOKa3bIBAC€T COBPEMEHHYIO peajJbHOCTh TPa)KIAHCKO-TIPABOBBIX OTHOILIEHUHN, HO
BCTyMaeT B KOH(IMUKT C HAEAMH, COCTaBJSIONIMMH OCHOBY YacTHOro mpasa. B
JAHHOM HAampaBJICHUHM JEATEIbHOCTH Ha TMEpPBbIM IUIAH BBIXOJUT BHYTPEHHEE
yOexaeHne MpearpuHUMaTessi, ero MOpajbHOE TpeOOBaHHE MPOSBIATH TAKOE XKe
pBEHUE, TpUJIeKAHUE K MHTEpecaM KOHTPAreHTOB, OOIIecTBa, KaK M K CBOUM
COOCTBEHHBIM MHTEpPECAM.

AHanu3upysi JCWUCTBYIOLIEe 3aKOHOAATENbCTBO, CYJNEOHYIO  MpPaKTHKY,
CBS3aHHBIX C MPEANPUHUMATENIbCKON JESATENbHOCThIO, HAIIAJIEH TOT (PaKT, YTO
OTBETCTBEHHOCTh NPEANPUHUMATENS BBIIIE, YEeM BCEX JPYIMX YYaCTHHUKOB

IPaKJIAHCKOH JesATEeTbHOCTH.

?2 Mocranosnenne ®AC Ypansckoro okpyra ot 21 miomst 2011 1. Ne d09-3540/11 mo memy Ne A07-
20112/2010. Cwm. takxe: [ToctanoBnenne ®AC IlenTtpansHoro okpyra ot 23 urons 2007 r. mo geny
Ne A62-445/2007.
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I'naBa 2. Buabl 1 (popMbI IpakIaHCKO-NIPABOBOI OTBETCTBEHHOCTH B

NpeaAnpPUHUMATECIbCKHX OTHOIICHUAX

2.1. Buabl rpaaaHCKoO-NIPaBOBOIl 0TBETCTBEHHOCTH NMpeINPUHUMATES

PazoOpaBmmce ¢ oOmield  XapakTepUCTHKOHW  TPaKJIaHCKO-TIPaBOBOM
OTBETCTBEHHOCTH B MIPEANPUHUMATEIHLCKUX OTHOIICHHSX, JIOTHYHO OyIET MEPEUTH K
BUJIaM JIAHHOW OTBETCTBEHHOCTH, KOTOPbIE HAXOMAST CBOE (PaKTUUECKOE MPUMEHEHHE
B 3aKOHOJIATEJIbCTBE.

B 3aBucMMOCTM OT Xapakrepa paclpeleicHuss OTBETCTBEHHOCTH MEXKIY
HECKOJIBKUMM JIMIAMHM  Pa3IM4arOT JOJEBYK) OTBETCTBEHHOCTb, COJUAAPHYIO
OTBETCTBEHHOCTh U CyOCHIMAPHYIO OTBETCTBEHHOCTD:

1)  nmoneBas OTBETCTBEHHOCTh HACTYMAET TOT/A, KOTJA KaXKIbIH JOJDKHHK HECET
OTBETCTBEHHOCTh IEPEl KPEAUTOPOM JIUIIb B JOJIE B COOTBETCTBUU C 3aKOHOM WJIU
norosopoM. Ecim pasmepsl o€l HE perjiaMeHTUPOBAaHbI HOPMOM HIIM TOTOBOPOM,
OHU CUMTAIOTCS paBHBIMHU. [I[prMepoM A0JIEBOM OTBETCTBEHHOCTU MOXKET MOCITYKUTh
n.1 c1.1047 'K P®, cormacHO KOTOpOM YYAaCTHHUK TOBAPUIIECTBA OTBEYAET BCEM
CBOMM MMYILECTBOM, HO B IMpeAeliax CBOoeW Joir (HO MpH OCYIIECTBICHHUH
TOBAPUILAMH MPEAIPUHUMATENBCKON AECSITEIbHOCTA OTBETCTBEHHOCTh CTAHOBUTCS
CONMAApHOM 1O BceM 00sA3aTeNbCTBAM, HE3aBUCMMO OT OCHOBAaHUM  UX
BO3HUKHOBEHUS );

2)  coiuaapHas OTBETCTBEHHOCTh OBIBa€T B  CJIy4asx, MPEIyCMOTPEHHBIX
JIOTOBOPOM WJIM 3aKOHOM. Kpenutop BIipaBe moTpeOOBaTh MCIIOIHEHUS COJIMIAPHOIM
00s13aHHOCTH KaK OT BCEX JOJDKHUKOB COBMECTHO, TaK U OT KaXKJI0TO B OTIEIbHOCTH,
MPUTOM KaK TMOJIHOCTBHIO, TaK W YaCTUYHO. BhIMoHeHWE TpeOOBaHMI KpeIuTopa B
MOJIHOM OOBEME OJIHUM U3 COJUAAPHBIX JOJKHHUKOB OCBOOOXKIAET OCTaJbHBIX OT
00s13aTENBCTB MEpe] HUM. 3HaUYE€HUE TAKOro BUAA OTBETCTBEHHOCTH COCTOUT B TOM,
YTO MOTEPIEBLIEMY MPEAOCTABISETCS BO3MOKHOCTh TPeOOBAaTh BO3MEIIIEHHE Bpea C
JUIa, KOTOPOE€ B COCTOSHMM B TIOJIHOM OOBEME KOMIIEHCHPOBAaTh €ro

H€6J'IaI‘OHpI/I$[THI)Ie HUMYIICCTBCHHLIC ITOCJICICTBHUA. B ciIy4dac, €CliM 110 HCKY HCTHA
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MOJIHOE BO3MEIICHUE MPOU3BEN OAMH W3 COJUJAPHBIX OTBETYMKOB, TO OCTaJbHBIC
COOTBETYMKH CTAHOBSTCS OOS3aHHBIMH IE€pe]a JIHMIIOM, KOTOPOE YIOBIETBOPUIIO
TpeOOBaHMs MOTEPHEBLIEr0, MPUYEM B PABHBIX JOJSIX, 32 HUCKIIOYEHUEM Clilydas,
€ClIi MEXAy OCTaJIbHBIMH COOTBETUMKAMH HE OBLIO 3aKIIOYEHO COTJAllleHUuE O
JO7IEBOIl  OTBETCTBEHHOCTH. ['paKIaHCKOE 3aKOHOAATENbCTBO OOECIIeUMBAET
nudpepeHInpOBaHHOE PETYIMPOBAHUE COJMIAPHBIX 0053aTE€IBCTB B 3aBUCUMOCTH
OT TOro, CBSI3aHO  JM  Takoe  0053aTelbCTBO € OCYILECTBIEHHEM
NPEANPUHUMATENHCKONW JIeATeNIbHOCTU. B ciiydae ecnu 00s3aTeNbCTBO CBS3aHO C
NPEANPUHUMATENHCKON JIEATEIbHOCTBIO, TO, 10 00IIeMy MpaBuily, MpeArnoaaraeTcs,
9TO 00s3aTeIhCTBA HECKOJBKUAX JOJDKHUKOB WM TPEOOBAaHUS HECKOIBKUX
KPEIUTOPOB SIBISIIOTCS COJUAAPHBIMHU, €CIIM MHOE HE MPEyCMOTPEHO 3aKOHOM WIIH
JOTOBOPOM. B ocTanbHBIX Cilydasx coJinJapHas OTBETCTBEHHOCTh BO3HUKAET TOJIBKO
TOTJa, KOIJa 3TO MPSMO IPELyCMOTPEHO 33aKOHOM, B CIydae €CIM MpPEeaIMETOM
00513aTeIIBCTBA SBISIETCS HEASTHMAS BEIIb” |

3) cyOcuamapHasi OTBETCTBEHHOCTh HACTYIAeT TOTJA, KOTAAa B 00S3aTEIbCTBE
Y4acTBYIOT HECKOJIBKO AOKHUKOB, OJIMH U3 KOTOPBIX SIBJISIETCS OCHOBHBIM, a IPYroi
JOTIOJTHUTENbHBIM. JIaHHBI BHJI OTBETCTBEHHOCTH BO3HUKAET HE TOJBKO B
OTHOLUEHUU JIMIA, KOTOPOE NPUYUHUIIO UMYLIECTBEHHBI BPEA, HO U JIMLA, KOTOPOE
HE COBEPIIAJIO KaKUX-JIMOO MPABOHAPYIICHWHM (HalpuMep, MOpydYuTedb, B Cllydae
eCIIM JIOJDKHUK HE HCIIONHUT CBOM 00s3aTenbeTa’ .) CyOCHIMapHBIA JOKHUK HECeT
OTBETCTBEHHOCTH NEPE]T KPEIUTOPOM JOMOTHUTEIBHO K OTBETCTBEHHOCTH OCHOBHOTO
JOJDKHUKA U OTBETCTBEHHOCTh HACTYNUT B Ciy4yae OTKa3za (OTCYTCTBUS OTBETA)
OCHOBHOTO JIOJDKHMKa OT HCIOJHEHHsI TpeOoBaHMM KpemuTopa. OTciojga cleayer,
4TO, 10 O0IIeMY IPaBUILY, JUIsl HACTYIUIEHHUS] OTBETCTBEHHOCTH HE TpeOyeTcsi, YTOObI
OTBETYMK CHayaja OTBETUJI IIEPE] KPEAUTOPOM BCEM CBOMM MMYIIECTBOM U TOJIBKO B

cllydae HeJ0CTaTKa UMYIIECTBA MPUBJIEKAIC CyOCHIMapHBIN OTBETUHK.

23 I'paxxnanckmii kogeke Poccuiickoit @eneparnuu (qactp nepsast) ot 30.11.1994 No51-D3 (pen. or.
06.04.2015) // Cobpanne 3akonogarenscTBa PO. — 1994, — No 32. — Cr. 1081.

24 I'paxxnanckmii kogeke Poccuiickoit ®eneparuu (qactp nepsast) ot 30.11.1994 No51-D3 (pen. or.
06.04.2015) // Cobpanune 3akonogarenscTBa PO. — 1994, — No 32. — Cr. 322.

2 I'paxxnanckwmii kogeke Poccuiickoit @eneparuu (qactp nepsast) oT 30.11.1994 No51-D3 (pen. or.
06.04.2015) // Cobpanne 3akonogarenscTBa PO. — 1994, — No 32. — Cr. 363.
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Takke MOMKHO BBIIEIUTh TaKOW BHJ OTBETCTBEHHOCTH, KaK perpeccHas
OTBETCTBEHHOCTh NpearnpuHuMarens. J(aHHbIA BUJ OTBETCTBEHHOCTH HAIIENT CBOE
orpaxenne B crtatbe 1081 I'K P®D. IIpaBo perpecca BO3HUKAeT TOrjAa, KOTraa
0053aTE€BCTBO TEpPEeA  KPEOAUTOPOM ObUIO MCIHOJIHEHO HE CaMUM JOJKHHUKOM
(perpeccaroM), a ApyrMM JIMLOM - perpeaueHToM. Llenabio Takoi OTBETCTBEHHOCTH
ABJISIETCS BOCCTAHOBJIEHWE HMYILIECTBEHHOI'O IOJIOKEHUS JIMLA, KOTOPOE IOHECIO
yOBITKM MO BUHE perpeccarta. lIpuMepoM MOTyT HOCTYKUTh MPOU3BOJICTBEHHBIC
KOOIIEPATHBBI U XO3SIMCTBEHHBIE TOBAPUIIECTBA, KOTOPHIE HECYT OTBETCTBEHHOCTh 32
Bpel,  KOTOPbIA  MNPUYMHWIM WX  YYaCTHHUKA  IIPU  OCYIIECTBICHUU
NPEANPUHUMATENIBCKON WM TNPOU3BOACTBEHHOW JeATesbHOCTH. KomMmepueckas
OpraHu3aiys, BO3MECTHUB IIOTEPIICBIIEMY BpEH, NPUYMHEHHBIM €€ YYaCTHUKOM,
UMEET MpaBo 00paTHOTo TpeboBaHUs (perpecca) K TaKOMY yYaCTHUKY KOMMEPUYECKOM
opranuzanuu. Takxke K PErpecCHOM  OTBETCTBEHHOCTM  MOYKHO  OTHECTH
OTBETCTBEHHOCTh COJMAAPHBIX HOJDKHHUKOB IIEpEl TEM W3 HUX, KTO MOJHOCTHIO
UCITOJTHUJI 00111ee 0053aTEIBCTBO Mepe] OOIINM KPEIUTOPOM.

B 3aBucuMOCTH OT OCHOBaHMII BO3HMKHOBEHHUS 0053aTE€IbCTB BBIJICISIOT
JIOTOBOPHYIO OTBETCTBEHHOCTh M BHEIOTOBOPHYIO OTBETCTBEHHOCTD ;

1) noroBopHasi OTBETCTBEHHOCTh HACTYMAET 3a HEUCIOJHEHUE WIM HEHaJUJIexKallee
UCIIOJIHEHUE YCIIOBHI MPEAIIPUHUMATENBCKOIO JOTOBOPA U TPAKTYETCS MpPaBUIaMU B
JIOTOBOpE, OOLIUMH MOJOKEHUSIMHU 00 OTBETCTBEHHOCTH;

2) BHEJOTOBOPHA (JIETUKTHAS) OTBETCTBEHHOCTh HACTYIAET MPU OTCYTCTBUU MEXKY
CyObeKTaMH  JOTOBOPHBIX  OTHOLIEHWH, TMpPU  HAPYIIEHHMH  aOCOJIOTHBIX
UMYIIECTBEHHBIX MpaB U HEMAaTepUAIbHBIX Ojar (mpaBo COOCTBEHHOCTH, 37J0POBbS,
YKU3HH, JOCTOMHCTBA, JEJIOBOM pemyTaluu U T.11.)

JloroBopHast ~ OTBETCTBEHHOCTh  Kak  (opma  TpakIaHCKO-TIPABOBOM
OTBETCTBEHHOCTH  NIpPEANPUHUMATENS  SBJIIAETCS.  OCHOBHOM B IPAaBOBOM
pPEryJaupoBaHUM KOMMEPYECKHUX OTHOIIEHUW M MPEACTaBIsieT cOOOM CaHKIMIO 3a

HapyIIeHue JOTOBOPHOTO o0s3atenbcTBa. CaHKIMM B MPEANPUHUMATEIBCKUX

26 Bbparunckuit M.W., Burpsiackuii B.B. JloroBoproe nmpaBo. Kaura 1: O6mue monoxxenust. 3 w3,
M.: Cratyr. 2011. - C.81.
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IPABOOTHOUIEHUSIX - HEOJAronpUATHBIE IOCJIEICTBUS, HACTyNAIOUIME B Ciydae
HapylIeHUs TpeOOBaHMUN, TMPENBABISEMBIX K  JIMIAM,  OCYLIECTBIISIOIINM
IIPEANPUHAMATEIBCKYI0  IE€ATEIBHOCTb, TOCYJapCTBOM WIH COACPKALIUXCS B
JIOTOBOPHBIX 0O0s3aTenbCcTBaX. BumamMu caHKUMHA SBISIOTCS: 1O OCHOBAHMSIM
BO3HUKHOBEHUS — MPEAYCMOTPEHHBIE 3aKOHOM M MPEAYCMOTPEHHBIE JOTOBOPOM; I10
COJICP)KaHUI0O W HAINPABICHHOCTH - BOCCTAHOBUTENIbHBIE,  OOECIIEUUTENIbHBIE,
npecekaromue. MOXHO CKa3arb, YTO OTBETCTBEHHOCTHb B IIPEANPUHUMATEIIHCKOM
IpaBe - CaHKIMA, 3aKII0Yarouascs B IPUMEHEHUUM MeEp TIOCYyAapCTBEHHOIO
IIPUHYKIEHUS K JIMIY, COBEPIUMBIIEMY IPOTUBOIpPaBHOE AesHUE. CaHKIMM MOTYT
IPOSIBIISATECS. B BHJE: OOS3aHHOCTH JOJDKHHMKA BO3MECTUTH YOBITKH, MOHECEHHBIE
JIPYrol CTOPOHOW JOrOBOPHBIX OTHOLICHWM, B TOM YHCJE YIYIIEHHYIO BBITOLY;
OIUIaThl HEYCTOMKHM; PpACTOPXKEHHsI JOrOBOpa €O BCEMM  BBITEKAIOIIMMU
IIOCJIEACTBUSAMM U TaK Jajee.

OcCoOOEHHOCTBIO JTIOTOBOPHOI OTBETCTBEHHOCTH SIBIISIETCA TO, UYTO CYOBEKTHI
NPEANPUHUMATENIBCKON JEATEIBHOCTH HMEIOT BO3MOXXHOCTb B COOTBETCTBHM C
TpeOOBAaHUSAMU 3aKOHOJIATENbCTBA YCTAHOBUTH T€ OCHOBAHUS, YCIOBUA, (HOpMy U
pasMep OTBETCTBEHHOCTH, KOTODPBIE BBITOAHBI Ka)KJOW CTOpPOHE JI0roBopa. ITO
IPEIOCTABIIAET KOHTpAareHTaM BO3MOXKHOCTh MOJEJIHMPOBAHUS pa3Mepa yOBITKOB,
HEYCTOWKH Y I'PaHUL] JOTOBOPHOM OTBETCTBEHHOCTH B LIEJIOM.

Jlnis 6onee riay0OKOro MOHUMAaHHS CYIIHOCTH JOTOBOPHOM OTBETCTBEHHOCTHU
OpEeINPUHUMATES MOKHO OOPATUTHCSA K KOHKPETHOMY NPaBOOTHOILEHUIO, KOTOPOE
BO3HHKAET M3 J10TOBOPA BO3ME3IHOT0 OKa3aHUs YCIyT™ .

B cooterctBum co crarbeit 780 'K PO ucnonnutens o0s3aH oka3aTh yCIyTru
3aKa34uKy JIMYHO, HO JIAHHOE YCIIOBUE MOMKET OBITh H3MEHEHO JI0TOBOPOM.
[TpuBneyeHne CyOHCTIOIHUTENECH HCIOTHUTETI0 MOXKET MOTPeOOBATHCA, HANIPUMED,
€CJIM JJIsl OKa3aHUs yCIyTd HEOOXOIMMBI CIIELIMATUCTBI pa3ianuHoro npoduist. Torna
U BO3HUKAET HEOOXOAUMOCTh NPUBJICUEHMS] TPETbUX JMIl K BBIIOJIHEHHUIO

00s13aTenbCTB MO JA0roBopy. Eciu cropoHamu mpu 3aKiIrOYEHHH JOTOBOpa OBLIO

2t I'paxxnanckwmii kogeke Poccuiickoit @eneparuu (qactp nepsast) oT 30.11.1994 No51-D3 (pen. or.
06.04.2015) // Cobpanune 3akonogarenscTBa PO. — 1994, — No 32. — Cr. 779.
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IPEAYCMOTPEHO MPABO HMCIOJHUTENS MPUBIEKATh CyOMCIIOTHUTENEH, TO BMECTE C
JAaHHBIM YCIIOBHEM B JJOTOBOPE MOTYT OBITh MPOMKUCAHBI M YTOUHSAIOIINE TpeOOBaHUS,
TaKhe KakK: COIJIacOBaHUE ONpPENeNIEHHBIX JIMI[, KOTOpble OyayT MpHUBIEKATHCS B
KayecTBE CyOMCHOJSHUTENEH, MepeyHsl OKa3bIBAEMBIX UMHU YCIYT, YCIOBHS OILIATHI
TpyJa MPUBICYEHHBIX TPETbUX JUU MU T.A. Eciaum ycloBUS O MpPUBICYEHUH
CyOHUCIIOIHUTENIE B JJOTOBOPE HE yKa3aHbl JTMOO HE COIJIACOBAHBI, TO MO OOIIEMY
IIpaBUIIY, UCIIOJIHUTEND 00sA3aH OKa3aTh YCIYTy 3aKa34MKy JUYHO, a P HAPYLICHUH
JTAHHOTO YCIIOBUSI OH HE CMOKET TpeOOBATh OIJIATHI 1O JIOTOBOPY U MPUMEHUTH MEPHI
OTBETCTBEHHOCTM K 3aKa3uMKy 3a NPOCpOYKYy Takou omnarel. K moroBopy
BO3ME3/IHOTO OKa3aHUs YCIYyT IPUMEHSIOTCS OOIIHME MOJOXKEHUS O MOJIPsiIe, a TAKKe
0 OBITOBOM MOJPSJE, €CIH 3TO HE MPOTUBOPEUUT OOIIMM MOJIOKEHHUSIM O JOTOBOPE
BO3ME3HOT0 OKa3aHUs YCIYT U €r0 MPEeIMETY.

[IpaBoHapyLieHUE B TOrOBOPE BO3ZME3IHOTO OKA3aHMSI YCIyT — 3TO HApyLIEHUE
CTOPOHOW CYIIECTBEHHBIX YCIOBUM JOroBOpa. DTOT MOXKET ObITh HECOOTBETCTBUE
KayecTBa OKa3bIBAEMOM YCIYT'H TOH, YTO ObUIa MpoOMucaHa B JOTOBOPE BO3ME3IHOTO
OKa3aHUs YCIyT, a TaK)KE€ HECOOTBETCTBHE CPOKOB, B TEYEHUE KOTOPBIX JaHHBIC
YCIIYTH OKa3bIBaJIUCh, CPOKAM, 3asIBJIEHHBIM B JIOTOBOPE U T.I.

Opnako ganee OyAeT paccCMOTpPeHO HauOoliee YacTo BCTpeYaroleecs
npaBOHApyIIEHUE  —  HECOOTBETCTBHE  KauecTBa  BBIMOJIHEHHBIX  paldoOT
(IPeI0CTABICHHBIX YCIIyT), 3aSBICHHBIM B JOrOBOpe™,

Tak, cormacHo cratbe 721 I'pakaaHCKOTO KoOAEKCa NOAPATYUK 0O0s3aH
coOJII0/1aTh YCIOBUS JIOrOBOPA, Kacarol[ecsl KauecTBa BBIIOJIHEHHBIX padoT. Ecnu B
JIOTOBOPE TAKUE YCIOBUSA HE IMPEIYyCMOTPEHBI, WCIIOIHUTEND JIOJKEH BBIITOJIHHUTH
paboThl TAaKOrO KauecTBa, KOTOPOE MPEAyCMOTPEHO i pabOT COOTBETCTBYIOIIETO
BU/JIA.

Eciu oH neficTByeT B KauecTBE NMpEeANpUHUMATENs, OH JOJDKEH COOII0AaTh
oOsi3aTeNbHbIE TpPEOOBaHUS K YyCiayraM, MpPeAyCMOTPEHHbIE 3aKOHOM, WHBIMU

IIpaBOBbIMU dKTaMHW HJIIX B YCTAHOBJICHHOM HMH [IIOPSAAKE. OBeIHeCTBHeHHBIﬁ

28 OGs3aTENBLCTBEHHOE npaBo: Y4eOHHK. 3-¢ u3aaHue, nepepadoranHoe u gonoianenHoe.llox pen.
CyxanoBa. E.A.2008. - C. 243.
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pe3yabTar ycuyr (IIpyu HAIMYUKM) B MOMEHT Iepe/ladd 3aKa3uuKy JOJDKEeH 00JianaTh
CBOMCTBaMH, ONPENEICHHBIMH OOBIYHO TPEIBSIBIICMBIMA TPEOOBAaHUSIMH, U B
npejienax pa3yMHOTO CpoKa OBITh MNPHUTOJHBIM JJIi OOBIYHOTO HCIIOJIb30BAHUS
pe3yJlibTaTa yCIyr TaKOTO poz[azg. 3aKka3yuK HE CMOXET MPEIbSBUTh MPETCH3UU B
CBSI3M C HEHAQUIEkKAIIMM KadeCTBOM YCIIYI, CChUIAsICh HAa WX HECOOTBETCTBUE
TpeOOBaHUSIM, HE 3aKPEIJICHHBIM B ,Z[OFOBOpCSO.

KauecTtBO OKka3piBaeMOW  yCcIoyrd MpEACTaBIseT CO0OW  Ba)KHEHIIYIO
XapaKTEPUCTUKY MpEeaMeTa JOrOBOpa BO3ME3JHOr0 OKazaHus yciyr. Ilostomy B
Ciay4dasix, KOrJla ycliyra OKa3aHa C OTCTYIUICHHUSIMA OT YCJIOBHUM JIOTOBOpa WU C
VHBIMU HEJIOCTATKAMU, KOTOPBIE JEJIAI0T PE3YJIbTaT €€ OKa3aHWsI HENPUTOAHBIM IS
MPEAYCMOTPEHHOTO B JIOTOBOPE HCIMOJB30BaHUS JTUOO MPU OTCYTCTBHUU B JOTOBOPE
COOTBETCTBYIOIIETO YCIOBUS HEMPUTOMAHOCTH JUIsi OOBIYHOTO HCIOJB30BAHMS,
3aKa3uMKy MPEIOCTABISIETCS PSAJ BO3MOXKHOCTEH, 00€CTIeUMBAIONINX HaJJIekKaIee
Ka4eCTBO OKa3bIBAEMBIX YCIIYT.

Ecnmu orcryruieHus OT yCJIOBUM JOTOBOpa BO3ME3IHOTO OKA3aHUS YCIYr WU
VMHBIC HEJOCTATKU PE3yJbTaTa OKA3aHHOW YCIYITM B YCTAaHOBJICHHBIN 3aKa3uMKOM
pa3yMHBIN CpOK HE ObUIM yCTpaHEHBbI JIUOO SBJISIIOTCS CYIIECTBEHHBIMH, 3aKa34UK
BIIPABE OTKa3aThCA OT WCIOJTHEHUS JOTOBOpa H TOTPEOOBaTh BO3MEIICHUS
NPUYUHEHHBIX yOBITKOB. IlociencTBus HeEHaJJexallero KadecTBa pe3ysbTaTa
OKa3aHHBIX YCIYr B JOrOBOPE BO3ME3AHOIO OKa3aHUsA YCIAYT Pa3IMYyaroTCsi B
3aBHCUMOCTH OT XapakTepa OOHapyKXEHHBIX HEIOCTaTKOB. B ToM ciydae, korjaa
HEJIOCTATKM HE SBISIOTCS CYIIECTBEHHBIMU (MIPOCThIE HEAOCTATKU), 3aKOH
MPEIOCTABISAET 3aKa34YMKy NPaBO BOCIOJIb30BATHCA OJHOM W3 MEpP ONEPATUBHOIO
BO3JICHCTBUS HA UCHOJIHUTENSA, epeunciieHHbIX B . 1 cr. 723 'K P®, Takux kak:
YCTpaHEHHE HEIOCTATKOB B Pa3yMHBIN CPOK Ha 0€3BO3ME3/IHON OCHOBE; COpa3MEpPHOE
YMEHBIIIEHUE 11eHbI, YCTAHOBJIEHHOW 3a paboTy; BO3MEIIICHUE PACX0/I0B 3aKa34uhKa Ha

yCTpaHEeHHE HeAocTaTKoB. Ecim ke 3aka3uMK OOHApYyKMBAET CYIIECTBEHHBIE

® I'paxkaanckuii kogekce Poccuiickoit @eneparuu (dacthb mepsas) ot 30.11.1994 Ne51-D3 (pen. oT.
06.04.2015) // Cobpanune 3akonomarenbctBa PO. — 1994, — No 32. — Cr. 721.

** TlyreBoguTens MO JOrOBOPHON paGore. Bo3MesnHoe okaszaHue yciayr. PexoMeHmamuu Mo
3akiroueHuto gorosopa. 07.10.2010.
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HEJOCTaTKH, HaJU4YMe KOTOPBIX HE IO3BOJIIET JOCTUTHYTH LEIM JOT0BOpA
BO3ME3HOI0 OKa3aHUs YCIYr, TO €My HpPEIOCTaBIsAETCS MPaBO HAa BO3MELICHHUE
OPUYMHEHHBIX YOBITKOB, T.€. BO3MOXXHOCTb IIPUMEHEHUS K MOJAPSAYUKY MeEp
MMYIIECTBEHHOI OTBETCTBEHHOCTH |

TpagMMOHHO B IOPUAWYECKOU JIMTEpAType NMPAaBOBEAAMHU BBIACIACTCS TAKON
BUJI I'PAXKJIAHCKO-IIPAaBOBOM OTBETCTBEHHOCTH, OCHOBAHMEM KOTOPOTO IPU3HACTCS
npaBoHapylieHue. Takas OTBETCTBEHHOCTb SIBJISIETCSI BHEIOIOBOPHOM WM
JEIUKTHOM M BO3HUKACT B pE3yJIbTaTe IPUYMHEHUS UMYIIECTBEHHOIO Bpela OAHUM
aunoM gapyromy. [lpaBoHapylieHune OOBIYHO TPAKTYyeTCsl Kak JEHCTBUE WM
Oe3neiicTBUE, NPOTUBOPEYAIEE HOPMAaM TPaXJAHCKOro mpasa. JleaukTHas
OTBETCTBEHHOCTh OTJIMYAETCA OT JOTOBOPHOM TEM, YTO B €€ OCHOBE JICKHUT HE
HapyIICHUE JOTOBOPHBIX 0053aTeNbCTB, a (AaKT IPa)XTaHCKOTO IMPAaBOHAPYLICHHUS,
KOTOpBIM BeIE€T K BO3HUKHOBEHHUIO BHEJOTOBOPHOTO 0053aTEIbCTBA, MO KOTOPOMY
npu  COOJIOJICHUM OMNpPEAENEHHbIX YCJIOBUU MOTEPNEBIIMA MOXET TpedoBaTh
BO3MEILIEHHS Bpela OT COOTBETCTBYIOLIETO JIMIIA.

JIenuKTHAsT OTBETCTBEHHOCTh YCTAHABIMBACTCA 3aKOHOM M OCHOBaHa Ha
UMIIEpaTUBHBIX TpeOoBaHUsIX. CTOPOHBI MPABOOTHOUIEHUH HE MOTYT IO CBOEMY
YCMOTPEHUIO HM3MEHATH IpPAaBHJIAa NMPUMEHEHUS OTBETCTBEHHOCTH 32 INMPUYMHEHHE
Bpega WM orpaHuuuBaTh ux. OOs3arenbcTBa  BCIEACTBUE  JEIMKTHOM
OTBETCTBEHHOCTH BO3HHMKAIOT B CHJIy HEIPABOMEPHBIX IEWCTBUA KOMIIAHUW WIIA
npeanpuHumMarens. Eclii KoOMMmaHus WM TpeANpUHUMATENb TPUYUHWINA Bpea
UMYILECTBY JPYTUX JUI, B TOM YKCIIE MMYLIECTBY OpraHu3aluii, OHU OOsS3aHbI
BO3MECTHUTB 3TOT BpeJ B COOTBETCTBUU cO cTathei 1064 'K PD.

B pamkax BHEIOTOBOPHO (JI€IMKTHON) OTBETCTBEHHOCTH BO3MEIICHHUE Bpeia
IPOU3BOJAUTCS B BHUJAE BBIIUIATHI JIEHEKHOW KOMIIEHCAIlMM JUOO B HAType, UTO
orpaxeHo B ctatbe 1082 'K P®. Hampumep, cyn MoxeT 00s3aTh KOMIAHUIO
UCIIPaBUTh MOBPEXKIECHUE HMMYIIECTBA 3a CBOW CUET WJIM NEpelaTh MOoCTpadaBUIei

CTOPOHC JIPYIoC UMYIIICCTBO TOTO KC poaa U Ka4CCTBA.

31 O6s3arenpcTBEHHOE npaBo: YueOHUK. 3-¢ u3nanue, nepepadoTanHoe u aononHeHHoe. [Tox pen.
E.A.CyxanoBa. 2008. - C. 244.
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JlenuKTHasi OTBETCTBEHHOCTh MOKET BO3ZHUKATD MTPHU Pa3HbIX 00CTOSTEIHCTBAX.
B nedrenbHOCTH IOPUAMYECKUX JIMIL 3TO MOXKET OBITh CJIECICTBUEM HEHAJJIEKAIIETO
UCITOJIHEHUS 00s13aHHOCTEN B paMkax obOecrieueHrs GyHKIMOHUPOBAHUS KaKUX-JIHOO
o0bekToB.  [IpuMepoM  MOXET TOCITYXKHTh  OpraHW3alvs, 3aHUMAIOIIAsCS
o0CIy’KMBaHUEM JOPOTH, KOTOpas HE HaJUIeKaAIIUM 00pa3oM cojepkaiia JOPOKHOE
nokpeitue. Ilpomsomuo JATII u cyn, BBISIBUB CBSI3b MEXKIY OOCTOSITEIHLCTBAMHU
MPOUCIIECTBUSI W COCTOSIHUEM JOPOKHOTO TIOKPBITUS, O0s3aJ OpraHU3aIlnio
BBITJIATUTH KOMIICHCAIIUIO aBTOBIAAEINbILY.

Opranuzanus Oyer oTBeYaTh O 005A3aTeNbCTBAM, BO3HUKAIOIINM U3 JEIUKTA,
€clid HEJ0CTAaTOYHO oOecredrBaeT 0e30MacHOCTh B 30HE CBOEM OTBETCTBEHHOCTH.
Hampumep, cyn B3bickall yuiep0 ¢ ynpasistoniell KOMIaHUU B MOJIb3y OpraHU3allNH,
MMYIIECTBO KOTOPOM MOMy4msio ToBpexaeHus. C KpBIIM KAJIOTO J0Ma,
YIPABJICHHEM KOTOPOTO 3aHUMAaach KOMIIAHUS, HA aBTOMOOWIb OpPraHU3alluy yHal
CHET.

Kpome Toro, koMmanus HeCeT BHEAOTOBOPHYIO OTBETCTBEHHOCTh 3a JIEHUCTBUS
cBoux paboTHukoOB. Ecnu COTpyAHUK KOMIAHUKM BO BpEMsS HUCIOJHEHHUS
00s13aHHOCTEN IO TPYJOBOMY JOTOBOPY MPUYMHUT BpeJl, KOMIIAHUW TMPHUIETCI €ro
BO3MECTHTH ~.

WNurtepecHo, kak (akT mpaBOHApYLIEHUS OMHUCHIBAIM MPABOBEIbI-KIACCUKH,
3aHMMABIIMECS M3YYCHUEM TIPAXKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH B pPa3HbIC
necatunetus.  Hampumep, [.®D. IllepmieHeBrud cumTaig, YTO TIPAXKIAHCKOE
npaBoHapylieHue — 3To ¢GopMa HEA03BOJIEHHOIO JIEUCTBHS, KOTOPOE 3amlpeliieHo
0OBEKTUBHBIM TpaBoM. BCE TO, YTO OTHOCHUTCS K HAPYIIEHUIO CYOBEKTHUBHBIX TPAB,
HE SIBJISIETCS IPABOHAPYIIEHUEM, J1a)KE €CIIU MTPUHOCUT BPEI APYTUM JIMLIAM.

N3 Bcero BBIMIECKA3aHHOIO MOXHO CHENaTh OJHO3HAYHBIA BBIBOA: JJIS
HACTYIUICHUSA rpaXk 1aHCKO-TIPAaBOBOM OTBETCTBEHHOCTH cyObeKTa

npeANPUHUMATEIbCKOM NEATEIILHOCTH HE00XO UM TaKOU dakt KaK

% I'paxxnanckuii kogeke Poccuiickoit @enepanmu (dacth mepsasi) ot 30.11.1994 Ne51-D3 (pen. or.
06.04.2015) // Cobpanmne 3akonogarenscTBa PO. — 1994, — No 32. — Cr. 1068.
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npaBoHapymenue. Ho onHoro ¢akra npaBoHapyuieHus Maino. Heobxoaumo 4ToOsbl
IIPABOHAPYLIEHUE COBEPIIUIIOCH IIPU ONPEIEICHHBIX YCIOBUSIX.

ITpodeccop MockoBckoro yauepcutera B.I1. I'pubaHoB BbIcKazalicsi Ha TEMY
YCIOBHM TPa)KJaHCKO-TIPABOBOM OTBETCTBEHHOCTH Tak: «HecMoTps Ha pasinuHbie
BUJBl TPaXJZAHCKUX MPABOHAPYLIICHWM W HA pa3auyus YCIOBUH U Mep
OTBETCTBEHHOCTH, CYIIECTBYIOT TAaKHE YCJIOBHS OTBETCTBEHHOCTH, COOJIIOJICHHE
KOTOPBIX 0053aTeIbHO 100 BO BceX 0€3 UCKIIIOUEHUS CIIydasx, JIN0O B OOJBIIMHCTBE
ciyyaeB. HWHaue roBOps, cieayeT paziauyarb oOIue, TUIIWYHBIE YCIOBUSA
HACTYIUIEHUS TPAKIaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH, KOTOPbIE CBOMCTBEHHBI BCEM
WIM TOAABISIONIEMY  OOJBIIMHCTBY  CIy4aeB, M  CHEIHAJbHbIE  YCJIOBUS
OTBETCTBEHHOCTH, CBOMCTBEHHBIE JIMIIb OTAEIBHBIM CIy4asiM WU OTAEIbHBIM BUIAM
rpaXIaHCKUX IpaBoHapyweHu. Ilpu 3TOM BaxXHO HUMETH B BHIY, YTO
cnenuduueckue Ui  TOTO WJIM HWHOTO  KOHKPETHOrO  ciyyash  yCIIOBUS
OTBETCTBEHHOCTH UMEIOT Ty OCOOEHHOCTb, UTO OHH, KaK MPABUJIO, SIBJISIOTCS JIMILb
KOHKpEeTH3aleil Oo0IMX  YCIOBHM  Tpa)KAAHCKO-TIPABOBOM  OTBETCTBEHHOCTH
MPUMEHHTEIHHO K 0OCTOSTEIBCTBAM JAHHOTO KOHKPETHOTO ea» ",

B COBPEMEHHOW IOPUIAUYECKOW JIMTEPATYpPE NPHUBOMATCSA CIECAYIOLINE
YCIOBUS ~ HACTYIUICHHS]  TPaXKIAHCKO-TIPAaBOM  OTBETCTBEHHOCTH  CYOBEKTa
MPEANPUHUMATENIBCKAX OTHOLIEHUM, MPEAIIECTBYET KOTOPOW, KAK YKa3aHO BBIIIE,
(dakT npaBOHAPYIIEHHUS.

VYcnoBus HACTYIUIEHUS TPAKIaHCKO-TIPAaBOBOM OTBETCTBEHHOCTHU:

1) OpOTHUBONPABHOCTh TOBEACHHUS  CYObEKTa  MNPEANPUHUMATEIBCKON
NEATEIIbHOCTH;

2)  HaJM4Yue OTPHIATEIBHBIX TIOCICACTBUH B WMYIIECTBEHHOU cdepe
KpEINUTOpPa, IOTEPIEBLIETO;

3) OpuYMHHAS CBSI3b MEXY MPOTHBOIPABHBIM TIOBEJACHHEM CyObheKTa
NPEANPUHUMATEIIBCKON  JIEATEIBHOCTH W OTPUUATEIbHBIMA ~ MMYLIECTBEHHBIMHU

MHOCIACACTBUAMMU IJIA HOTpe6I/ITeJ'I$[;

3 I'pubanos B. I1. OcymecTBienue i 3amuTa rpaxaanckux mpas. 2001. - C. 243,
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4) BuHa CyObBeKTa NPEANPHHUMATENBCKOW AEATENFHOCTH. B TrpakmaHckoM
npaBe pasiauyarorcs (OpMbl BUHBL 1)ymbIcen: JUIO MOHUMAET, YTO JEHCTBYET
IPOTHBONPABHO, OCO3HAET, YTO MOTYT HACTYIHUTh OTPHUIATEIbHBIC MOCIEACTBUSA, U
KeNaeT WX HACTYyIUIGHHS WU O0e3pa3nuyHOo K HUM OTHOcuTcs. Hu o kakoif
OCMOTPUTEIBHOCTH U 3a00TIMBOCTU TOBOPUTH HE MPUXOIUTCS - CYyOBEKT HE TOJIBKO
HE MPOSBISET HU TOTO HU JPYTOro, HO M KeJaeT HeOJaronpusTHBIX MOCICICTBUH B
UMYIIECTBEHHOU cepe KOro-mmbo uiu 0e3pa3iuyeH K HUM; 2) HEOCTOPOKHOCTD:
JUII0 HE OCO3HAaeT TMPOTUBONPABHOCTh CBOETO IOBEACHHS, HE MPEABUIUT
OTPHIIATENbHBIX TOCIEJACTBUNA M, CTaJ0 OBbITh, HE JKEJaeT UX HACTYIUICHHS, HO
JOJDKHO ~ TIOHMMaTh  MPOTHBOIIPABHOCTh  CBOETO  IOBEACHMS,  MPEIBUICTDH
BO3MOKHOCTh HACTYIIJICHUS YKa3aHHBIX MOcieAcTBUN. HeoCcTOpoKHOCTH - 3TO Bceraa
HEOCMOTpUTEIbHOCTh. HeocTopoxHOocTh ObIBaeT mpoctoil u rpyooit. Ilpu rpy6oii
HEOCTOPOKHOCTH TPOSIBISIETCSl  sIBHAST HEOCMOTPUTENBHOCTh, a MPU MPOCTOU
HEOCTOPOXHOCTH HEOCMOTPUTEIHLHOCTh HE HOCUT SIBHO BBIPAKEHHOT'O XapakTepa.

[lo oOmemy mnpaBuily OTBETCTBEHHOCTh HACTYMAET MPU HAJMYUU YEThIpEX
Ha3BaHHBIX yciaoBud. Ho B psge ciydaeB 3aKkOH YCTaHABIUBAET, YTO
OTBETCTBEHHOCTh HACTYMAeT W MPU OTCYTCTBUHU OJTHOTO WJIM ABYX ycioBui. Tak, mpu
B3bICKAHUN HEYCTOMKU MOXKET He ObITh UMYIIECTBEHHBIX MOTEPH (3aTpaT) KPpeaAUTOpa
M, COOTBETCTBEHHO, MPUYMHHON CBSI3U. B mpeanpuHUMATENbCKUX OTHOIICHUSX, TIO
ollmieMy TmpaBuily, TpaKIaHCKO-TIpaBOBasi OTBETCTBEHHOCTh HACTYIMAET BHE
3aBHCHMOCTH OT BHHBI" .

Jns  mpuBieyeHus CyObeKTa NpPEANpPUHUMATENIbCKONH JEATENIbHOCTH K
OTBETCTBEHHOCTH HEOOXOJMMO YCTAaHOBHUTH (PAKT HApPYIICHHS HOPM TPa)KAaHCKOTO
npaBa. OH BbIpa)kaeTcss B JIIOOOM HapyIICHWU CYOBEKTHBHBIX IpaB (KpeauTopa,
NOTEPIEBIIET0), €CIAH CYOBEKT MPEeANpPUHUMATENbCKON  JCSITebHOCTH  HE
yIpaBOMOUYEH Ha TaKOe MOBEICHUE.

Hecmotpst Ha TpebOoBaHME 3akOHa O HEOOXOAMMOCTH COOJIOAaTh HOPMBI
TPaXAAHCKOTO TpaBa CyOBEKTaMU MPEANPUHUMATENbCTBA, JAaHHBIE HOPMBI

HapyIIAIOTCsl MOBCEMECTHO. JTO MPEAONPEACICHO KaK OOBEKTHUBHBIMHM, TaK H

34 I'paxnanckoe npaBo: YueOuuk. B 2 1. Ilox pen. 5.M. T'onrano. 2017. - C. 322.
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CyOBEKTHUBHBIMU NTpUUYMHAMU. MIHOT1a BHEIIIHKUE OOCTOSITENIbCTBA CKIIAABIBAIOTCS TaK,
YTO COOJIIOJIEHUE TPaXJAAHCKO-TIPABOBBIX HOPM  OKa3bIBaeTCSl HEBO3MOXKHBIM
UCIIOJIHUTD; UHOTJIA K€ MCIOJHUTh €ro ObLIO BMOJHE MOXHO, HO JOJDKHUK B CHITY
CBOMX CYOBEKTHUBHBIX MPUYHMH HE JIETAaeT 3TOr0. B HEKOTOPBIX ciyyasx JOKHHUK HE
BHHOBAT B HCHCIIOJIHEHHH, 4 B APYTHX — BUHOBAT .

Kaxnapli nmpeanpuHUMAaTeNb, OCYLIECTBIISS NEATENIbHOCTb, HECEeT
OTBETCTBEHHOCTH 32  OTHENbHBIE IIPAaBOHAPYIIECHUS, 3a OTpPULATEIbHBIE
MOCJIEACTBUS CBOEH NESITEIBHOCTH B LEJIOM. 3aKOHOJATENIbHO NPELYCMOTPEHO
NpPUMEHEHUE TOCIEACTBUN HApyIIeHHUs 00s3aTeIbCTB, TAKMX KaK yIlata MeHH,
mTpada, a TAKKe HHBIE CIIOCOOBI 00ECIeUeHNs HCTIOMHEHNs 00s3aTenbeTB . TaKke
MOCJEACTBUSMU SIBIISIOTCS: HEMOJIYYEHHE CTOMMOCTH OTIPYKEHHOM NPOIYKIIUU C
HEHAUIeKAIMM Ka4yeCTBOM; CHUKEHHUE Pa3MEPOB SKOHOMUYECKOTO CTUMYJIMPOBAHUS
IIPU HEYJOBJIETBOPUTEIBHBIX PE3YJIBTATAX U T. II.

B o6mieit ¢opme moj OTBETCTBEHHOCTBIO MpEeANpPUHUMATENICH MOHUMACTCS
00s13aHHOCTh  COBEPILUTH JNEUCTBUSA, HAINPABJICHHBIE HA BOCCTAHOBIICHUE
HEUCIIOJIHEHHBIX ~ YCTAHOBJICHHBIX  (JIOTOBOPHBIX)  00S3aTE€IbCTB,  YCTPAHUTH
HapyleHuss ImpaB cyObekToB. B CBOIO ouepenp, XO3SMCTBEHHbIE CYOBEKTHI,
roCyJapCTBEHHBIE OpPraHbl HECYT OTBETCTBEHHOCTh MEPE] NPEANPUHUMATENSIMU TIPU
HapylleHUd  JOTOBOPOB,  NPUHATHM  PELICHHNW,  YUOIEMJSIONIMX  [paBa

IpEAIPUHUMATEIICH.

2.2. ®opMBbI IPaKIAHCKO-NIPABOBOI 0TBETCTBEHHOCTH NMpPeANPUHUMATEJISA

[Ipeanpunumareny Kak Y4YaCTHUKUA TPAXIAAHCKON JEATEIbHOCTH, HECYT B
NEPBYIO OuYepellb TPAKIAHCKYI0 OTBETCTBEHHOCTb, KOTOpas MPEIACTAaBISIET COOOM
YCTaHOBJICHHbIE TPAXKJAHCKUM 3aKOHOAATEIbCTBOM MOCEACTBUS HEUCIIOTHEHUS WU

HCHALJICKAILICTO  HUCIIOJIHCHHUA oos3arenscTB. I paxxaaHCKass  OTBCTCTBCHHOCTD

% Crexrop A. A. I'paxcanckoe npaso Poccuu. 2013. - C. 246.
3 I'paxxnanckuii koneke Poccuiickoit @eneparuu (qacts nepsasi) oT 30.11.1994 No51-D3 (pen. oT.

06.04.2015) // Cobpanmne 3akonogarenscTBa PO. — 1994, — No 32. — rm.23.
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NPUMEHSETCS K MPABOHAPYILIUTENIO APYTUM JIMIIOM JIMOO TOCYIapCTBOM B Mpejienax
YCTAHOBJICHHBIX 3aKOHOM WJIM JOTOBOPOM Me€p BO3JEUCTBUS, MMEIOIMIUX IS
IIpaBOHAPYIIUTENSI HEraTUBHbIE MMYIIECTBEHHBIE, (DMHAHCOBBIE mMocieacTBus. s
OoJyiee TMOJTHOTO TOHWMAHUS CYIIHOCTH W OCOOCHHOCTEHW TPaKIaHCKO-TIPABOBOM
OTBETCTBEHHOCTH B cdepe NpearpuHUMATEIhCTBA HEOOXOAMMO OOpaTUTHCA K
TaKOMY MOHSTHIO, KaK (popMa rpa’kJaHCKO-TIPaBOBOI OTBETCTBEHHOCTH.

[Tox dopmoli rpakaaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH CJIEIYET MOHUMATh
dbopMy BBIpaXXEHUSI TE€X JOMOJHUTEIbHBIX OOpEMEHEHUH, KOTOpbIe BO3JaraloTcsl Ha
IIPABOHAPYIIUTENS.

Boeigensitor HecKoJMbKO (OpM  TpakIaHCKO-TIPABOBOM OTBETCTBEHHOCTH B
NPEANPUHUMATENIBCKAX OTHOIICHUSX

1)  Bo3MemieHHE YOBITKOB - JIOJDKHUK OO0S3aH BO3MECTHTH KPEAUTOPY
yOBITKHM, TIPUYMHEHHBIC HEUCIIOJIHCHHEM WM HEHAJJICKAIUM HCIIOTHCHUEM
0053aTeNbCTBA.

VYOBITKH - MOTEPH MOTEPIEBIIETO OT TPAKITAHCKO-TIPABOBOTO MTPABOHAPYIICHUS
B BujJe yiiepOa (pealbHOrO W YIYIICHHOH BbIrojbl.) Bo3melieHue yOBITKOB B
IrpakIaHCKOM IpaBe OCHOBBIBACTCSl HA MPHUHIIUIE UX MOJTHOTO BO3MeleHuss. CMBbICI
BO3MEIIICHUS YOBITKOB 3aKJIIOYAETCS B TOM, YTO B PE3yJbTaTe UMYIIECTBO KPEAUTOPA
JIOJDKHO OKa3aThCsl B TOM TMOJIOKEHUH, B KAKOM OHO HaXOJUJIOCh Obl B Cllydae, eciiv
OBl OJDKHUK WCTIONHUI 00s3aTeIhCTBO HaJJIeKamuM obpazoM. Peanmsarus 3Toi
3a7aui TpeOyeT BO3MEIICHUS KPEAUTOPY KaK pealbHOro yiiepoa, MpUYMHEHHOTO
HapylIeHUEM 0053aTeNIbCTBA, TaK U YITYIIIEHHON BBITOJIbI;

2) yata HeyCcTOWKH. B ciyuae eciu 3aKOHOM MpPEIyCMOTpPEHa HEYCTOWKa
3a HEHUCIIOJIHEHHE YCJIOBUH J0TroBOpa (3aKOHHAsh HEYCTONKa), MOXXHO TOBOPUTH O
dbopMe JOrOBOPHOM OTBETCTBEHHOCTH B YHCTOM BHJIEe. YIIaTa JOTOBOPHOM
HEYCTOWKHM Tpu3HaeTcs PopMOil JOTOBOPHON OTBETCTBEHHOCTH B TOM CIydae, €CiH
OHA cJeayeT Hapsay C BO3MEIICHHEM YOBITKOB U HE SBJISIETCS JOMOJHEHHEM
BO3MEIIICHUS YOBITKOB (3a4€THAasi HEYCTOWKA) WM YCTPAHEHUEM TaKOTO BO3MEIIICHHUSI

(MCKITIOUMTENIbHASL HEYCTOMKA);


http://be5.biz/grazhdanskoe_pravo/ispolnenie_obiazatelstv.html
http://be5.biz/grazhdanskoe_pravo/ispolnenie_obiazatelstv.html
http://be5.biz/grazhdanskoe_pravo/neustoika.html
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3) moteps 3amaTka - 3aKIOYAeTCAd B TOM, YTO B Clydac HECOOJIOJICHUS
IpeIBapUTEILHON TOrOBOPEHHOCTH MO 3aKIIOYEHHUIO I0TOBOpPa HAPYIIUTENb 00s3aH
MOHECTH JIMIIEHUS B BHUJIE€ JICHE)KHOM CYMMbl (MHOTO HMMYILECTBEHHOIO
MPEIOCTABICHNS ), OIPEIENIEMON KaK 3a1aTOK .

Camoli pacmpocTpaHeHHOU (HOPMON TPaKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH
B cepe mpeanpuHUMAaTENbCTBA B COBPEMEHHOM OOIIECTBE SIBISIETCS BO3MEIICHHUE
yOBITKOB, TaK KaK TaKOe BO3MEIICHHE MPUMEHSETCS BO BCEX CIyyasiX, €CId MHOE He
PETYCMOTPEHO 3aKOHOM HIJIU JIOTOBOPOM, TEM CaMbIM MPU3HABASICh YHUBEPCAIHHOM
dbopMoOli OTBETCTBEHHOCTH B OTJIMYKE OT APYTUX (HOpM, KOTOpbIE NMPUMEHSIOTCS B
Cllydasix MpPELyCMOTPEHHBIX 3aKOHOM WM JOrOBOPOM . MOXKHO TPHUBECTH
HAIJISIHBIN pUMep U3 CyAeOHON MPaKTUKH.

Hayuno-npousBonactBenHass ¢upma (MOCTaBIIMK) OOpaTWiIach C HCKOM B
ApOutpaxsbiii cyn r. MockBel O B3bickaHuu ¢ OOmecTBa ¢ OTrpaHUYECHHOM
OTBETCTBEHHOCThIO (mokymatenb) 441 000 py6. yOBITKOB, MNPUUYMHEHHBIX
HEUCTIOJTHEHHEM O00513aTeNbCTB 10 MPHUEMKE OOOpYIOBaHUS, H3TOTOBJICHHOTO IIO
JnoroBopy moctaBku, U 191 511 py6. 84 korml. mpoIEHTOB 3a MOJIb30BAHUE YUY KUMU
JNEHEKHBIMH  CcpelicTBaMH. B 00OCHOBaHHME 3asBJICHHBIX TpeOOBaHMI UCTeIl
CCBUIAETCSI Ha TO, YTO YOBITKM BO3HUKJIM Yy HETO B CBA3M C HEOOXOIAMMOCTBIO
XpaHeHUs] 000pYyI0BaHMSI, U3TOTOBIEHHOIO IO JOTOBOPY MOCTABKH, U 3aKIIOYEHUS B
CBsI3U ¢ 3TUM JioroBopa xpanenus ¢ OOO.

Pemenuem cyna nepBoit mHcTaHuuu oT 1 mapra 2006 T. HCK YJIOBJIETBOPEH
NOJIHOCTHIO. [Ipy BBIHECEHHMU pEILIEHUS CYJl MCXOIUI U3 TOr0, YTO OTBETYMK B
Hapywenue ctateu 309 'K PD u nmyHkra nOroBopa MOCTaBKM HE HCHOJHUI CBOH
00s13aTeNbCTBA IO OIUIATE HM3TOTOBJIEHHOTO OOOPYIOBaHUA M IO €ro IMpPUEMKE U
BBIBO3Y, B CBSI3M C YE€M HCTI[y MPUYUHEHBI YOBITKA B BHUJE OIUIATHl CTOMMOCTH
OTBETCTBEHHOT'O XpaHEHMsI H3TOTOBJIECHHOIO OOOpYAOBaHUS Yy TPEThEro Jula -
xpanutens (000).

Cy,[[ HepBOﬁ HHCTAHOWHW IIPABUJIBHO YCTAHOBUJI, YTO B CBA3HW C HCHUCIIOJIHCHUCM

37 Pesenosa B.E. Jlorosoproe mpaso. 2011. - C. 231,
% I'paxkmanckuii kogeke Poccuiickoit @enepanmu (dacth mepsasi) ot 30.11.1994 Ne51-D3 (pen. or.
06.04.2015) // Cobpanue 3akononarenscTBa PO. — 1994, — No 32. — Cr. 15.
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MOKyTaTesleM o00s3aTeNIbCTB MO BbIBO3y OOOPYJOBaHUSI HCTEL ObUT BBIHYXICH
3aKITI0UUTH J10roBop xpaHeHus ¢ OOO u OMIATUTh YCIYTH MO XPAaHEHUIO, B CBA3U C
yeM ToHeC peaybHbIM yiiepd B pasmepe 441 000 py6., cOCTaBISIIOIIUX CTOMMOCTh
OTBETCTBEHHOTO XPAaHEHHS H3TOTOBJICHHOTO 00O0pyaoBaHMs. BBIBO3 rpoMO3aKOTO U
TSKEJIOTO O0OpYIOBaHUS OT KOMIUIEKTYIOIIEH OpraHu3aluy K TMOCTaBIIUKY U OT
MOCTABIIMKA K MOKYIMATEN0 MOBJIEK Obl JOMOJHUTEIbHBIE YOBITKA MOCTaBIIMKA B
BU/JIE PACXOOB 10 IEPEBO3KE.

Takke KJlacCHYECKHUM NPUMEPOM BO3MEIIECHHS YOBITKOB SBIISETCS JOTOBOP
apeH/lbl MMYIIECTBa, TJiI€ BCJIEICTBHE JESHUN  apeHaaropa yxyaAllaercs
apeH/I0BaHHOE HMYIIECTBO, TEM CaMbIM Yy apeHIoAaTelii BO3HUKAET NPABO
TpeOOBaHMSI BO3MEIICHUS TMPUYMHEHHBIX €My YOBITKOB, Ja)X€ €clid 3TO He
IpeIyCMOTPEHO B CaMOM JIOTOBOpE, a TpeOOBaHUE HEYCTOMKH, HAIIPUMED, BO3MOMKHO
JIMIIb €CIIN 3TO MPEAYCMOTPEHO JOTOBOPOM.

Cratps 15 'K PO 3akpernsgeT 0CHOBaHHE BO3HMKHOBEHHSI OTBETCTBEHHOCTH B
BUJIC BO3MEIIIECHHUS YOBITKOB, a TAK)KE PACKPBIBAET MOHATHE «YOBITKOBY». B ykazaHHOM
cTaThe YOBITKU PaCKphIBAIOTCS KaK:

1)  pacxojpl, KOTOPBIC JIUIIO, Yb€ MIPABO HAPYIICHO, TIPOU3BEIIO WU JOJDKHO
OyZeT MPOM3BECTH JIJI1 BOCCTAHOBJICHUS HAPYIIICHHOTO MPaBa;

2)  yTpaTa Wi MOBPEXKJICHUE €ro MMYIIeCTBa (pealibHbIH yiepo);

3)  HEMOJIyYCHHBIC JOXOJIbI, KOTOPBIC 3TO JIUIIO MOJYUYHIIO ObI MPH OOBIYHBIX
YCIIOBUSIX TPa)XJAaHCKOTO 000poTa, €ciu Obl €ro MnpaBo HE OBUIO HapYIIECHO
(ynylieHHas BbIroja).

Bo3mernienrne yOBITKOB MPUMEHSIETCS KaK B JIOTOBOPHBIX IPABOOTHOIICHHSIX,
TaK W B JICNIUKTHBIX. B OTaW4yume OT JEIUKTHBIX, B TpPEAMET JJ0Ka3blBaHUS B
JIOTOBOPHBIX OTHOIICHUSAX TMPEANpPUHUMATENCH MOMUMO (PakTa MPOTHBOMPABHOTO
TeSTHUS BKITIOUAETCS e1lle U (PakT CyIIeCTBOBAHUS TOTOBOPHBIX OTHOIIEHUH. [ToMmumo
JAHHBIX  [PABOOTHOUIEHWH OCHOBAaHMEM BO3MEILIECHUS YOBITKOB  SIBIISIIOTCS
PaBOMEpHbIE JEHUCTBUS, HAMPUMEp, MpPU OCYIIECTBICHUU MPABOCYAus, KOrja
BO3HMKHOBEHUE YOBITKOB CBA3aHHO C TMPUHATHEM 10 MpockOe  HCTIa

00eCIIeYUTENbHBIX MCP, BCIACACTBUC KOTOPLIX JIUIO ITOHECIIO Y6BITKI/I.
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JUis omnpeneneHus pa3Mepa peajbHOro ymep0Oa Ciy)KaT akThl NPUEMKH
TOBApOB, TOKYMEHTHI O PACXOAAX U T.JI.

VYnyueHHass BbIFOJa BKJIIOYAET HEIMOJIYYEHHBIE JOXOJbl, KOTOpBIE JHUIIO
MOJy4nsI0 Obl PU HOPMAIbHBIX YCIOBHUSX, HAIPUMEpP, MPOCPOUKA Mepeaadu aKiui,
B JJAHHOM CJy4ae YIYIIEHHOM BBITOJ0M OynyT Te MaTepuasibHble Ojara, KOTOpbIE
Ao Obl MOJIyYWMJIO 3a MNPOMYUICHHBIM IEpPUOJ; CYILIECTBEHHOE IOBPEXKICHUE
apeHIaTOpOM JI0Ma, BCJIEACTBUE KOTOPOIO OH CTal HEMPUIOJAHBIM JIJIsl IPOKUBAHMS -
B TakOM CiIy4yae, MOMHUMO YOBITKOB, KPEIUTOp BIIpaBe TpeOOBaTh YIYIICHHYIO
BBITO/y 3a TOT HNEPHUOJ, KOTOPBI MOTPEOOBAJCS Ha BOCCTAHOBJIEHHE B pa3sMepe
apEHIHOU IIATHI.

B cootBerctBumn ¢ IlocranoBnennem Ilnenyma BepxoBuoro Cyma P® or
24.03.2016 Ne 7 «O npuMeHEHHE CyIaMH HEKOTOPBIX IOJIOKEHUN TpakIaHCKOro
kogekca P® 00 OTBETCTBEHHOCTH 3a HapylleHHE O005S3aTeNbCTB» B IMPEAMET
JOKa3bIBaHMsI O BO3MEIICHNUE YOBITKOB BKIFOYAOTCS CIEAYIOIIUE (PaKThI:

1)  ocHOBaHHME BO3HHUKHOBEHHS OTBETCTBCHHOCTH, KOTOPOE BBIPAXKACTCS B
COBEpLICHUH HApYLICHUH B JOTOBOPHBIX OTHOLIEHUSX, B JESTHUSAX TOCY1apCTBEHHBIX
(MyHUIIUTIAIBHBIX) OPTAHOB, ICTUKTOB M UHBIX HAPYIICHU, TOBIEKIINX YOBITKH;

2)  TPUYMHHAS CBS3b MEKY MPOTUBOIPABHBIX JISTHUEM M HACTYIMHBIINMU
yObITkKamMu. B cimydae ecid cyq HE YCTAaHOBUT NPUYUHHYIO CBSI3b, TO B
yIIOBJIETBOPEHUH TpeOOBaHUM UCTIA OYIET OTKA3aHO;

3)  pa3mep yOBITKOB (OIICHKA MOCJICICTBUM);

Hanuuue creayromux OCHOBAaHUW OTBETCTBEHHOCTH MPE3IOMUPYETCS: BHHA
JOJDKHUKA B HApyILIEHUH O053aTeNbCTBa, HaJJIeXKallee HCIOIHEHUE KPEeIuTOPOM
NPEAYCMOTPEHHONW OOS3aHHOCTU MO MPUHATHUIO Pa3yMHBIX MEp MO YMEHBIIECHHUIO

39
yOBITKOB™ .

% Tocranosnenue IInenyma BepxosHoro Cyna P® ot 24 mapra 2016 rona Ne 7 " O npumeHeHue
Cy/laMH HEKOTOPBIX TOJIOKEHHIM T'PaKIaHCKOTo Kojiekca PD 00 OTBETCTBEHHOCTH 3a HApYIIICHHE
oOsi3arenbeTB"  [DnextpoHHblt pecype]| // Koucynprantllmioc : cmpaB. mpaBoBas cuCTEMA.
Cyneb6nas mpakTuka. InekTpoH. naH. M., 2017. Jloctyn u3 nokansHO# cetn Hayd. 6-ku Tom. roc.
YH-Ta.
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[TpuHIMI MOJHOTO BO3MeElIeHUsI YOBITKOB 3akperieH B 1.1 c¢1.15 T'K PO. B
CUJIy 9TOTO TPHUHIIUIA TOTEPIEBITUN BIpaBe TPeOOBATh BO3MEIICHHUE B TOJTHOM
00beme (T.€. BO3MENICHUIO TTOJICKUT PEeaSIbHBIN yIlepO W yITyIeHHas BbIT0J1a), €Clu
MHOE HE MPEeIyCMOTPEHO 3aKOHOM WIIM JIOroBOpoM. Tak, Hampumep, Mo J10roBOpPY
apeH[Ibl, apeHaTop 00s3aH BO3MECTUTh CTOMMOCTHh BOCCTAHOBUTEIHHOTO PEMOHTA,
(peanpHBIN yiiep0) Tak ¥ HEMOJIYYEHHYIO UM 3a BpEMs PEMOHTa apeHIHYIO IJIaTy
(YmyuieHHasi BbIF0/1a), €CJIM B JIOTOBOPE WJIM 3aKOHE HE MIPEAYCMOTPEHO BO3MEIIICHHE
B MEHbIIIEM 00beMe (TOJIBKO peasIbHBIN yIIIepo.)

B rpaxnaHckoM 3aKOHOAATENIbCTBE B OTIEIBHBIX BHJIaX OOA3aTENbCTB U B
00s13aTEIBCTBAX, CBSI3aHHBIX C OMPEACICHHBIM POJOM IEATEILHOCTH MOXKET OBIThH
IPEIyCMOTPEHO OrPaHMYEHHE HA MOIHOEe Bo3MelieHne yobrko’. Hampumep, B
cuny ctatbu 796 'K PO B cityuae, ecnu nepeBO34MK yTpaTUi WM OBPEAUI TPy3, TO
OH OTBEUYAET TOJILKO 3a pealibHBbIN yIepO, a ymylieHHas BBITOJIa BO3MEIICHUIO HE
MTOJJIEIKHT.

Tak, B COOTBETCTBMM C peHieHueM TaraHporckoro TropoACKOro cyaa
PocTtoBckoit o0nacTu, rae ucreln TpeOoBald B3bICKATh JABOMHYIO CTOMMOCTH I'py3a B
pazmepe 326000 pyOmeii, moHeceHHbIE pacxoAbl B pasMepe 1522,50 pyouei,
KOMITCHCAIIMI0 MOpaJibHOTO Bpeaa B pazmepe 50 000 pyOneit, cynoM yCTaHOBIIEHO,
YTO MPEIMETOM MEPEBO3KHU Ipy3a ¢ 00BSIBICHHON IIeHHOCThIO 2700 py0sieit siisics
aBTOMOOUJILHOE CTEKJIO, YTO CTOPOHAMHU HE OCMApUBAIIOCh W TOJTBEPIKIACTCS
ToBapHbIM uekoM UII. Yciyru TpaHCHOPTHOM KOMITAHMHM HUCTIIOM OBUIM OTUIAYCHBI,
YTO TOATBEPKIAACTCS YEKOM U KBHUTaHIMeW o0 ormare 1522 py6neit. Cyn pemmi
yIOBIETBOPUTH TPEOOBaHMS HCTIIAa B MpeJeiax peajbHOro yiiepda, a HUMEHHO
CTOMMOCTb IPy3a U YIUIA4EHHYIO CYMMY 9KCIICIUTOPY .

B HacTtosiiiee Bpemsi II€HbI MOCTOSIHHO MEHSIIOTCS, MOATOMY 3aKOHOAATEh

HOPMATHUBHO YCTAaHOBUJI MpaBUjIa, 10 KOTOPHIM OIpeaenseTcss pa3mep yOniTkoB. B

40 I'paxxnanckuii kogexke Poccuiickoit @eneparuu (qacts nepsasi) oT 30.11.1994 No51-D3 (pen. oT.
06.04.2015) // Cobpanue 3akonomarenbctBa PO. — 1994, — No 32. — Cr. 400.

* Tlocranosnenue Taranporckoro ropojackoro cyna ot 27.07.2016 Ne 2-6447/16 [DnexTpoHHBIH
pecypc] // Koncynerantllmtoc : cnpaB. npaBoBas cuctema. CyneOHas mpakTHKa. DJIEKTPOH. JIaH.
M., 2017. Joctyn u3 nokansHoi cetn Hayd. 6-ku ToM. roc. yH-Ta.
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Cllyyae HEHUCIIOJIHEHUsSI WIJIM HEHAJJIeKAIero HCIOJHEHUsI 00s3aTeNbCTB MPH
OTpe/IeNICHUH pa3Mepa YOBITKOB HCIOJB3YIOTCS IEHBI, CYIIECTBOBABIINE B TOM
MecTe, IIe 0053aTeNbCTBO JIOKHO ObUIO OBITH MCIOJHEHO B J€Hb JOOPOBOJIBHOTO
yIOBJIETBOPEHUs] TpeOOBaHUII MOTEPHEBIIETr0, a €CIM MAODKHUK HE HCIOJHUII
J00pPOBOJIBHO, TO B JCHb NpEabsBICHUA HCKa. VcuucineHue yOBITKOB MO TaKUM
IIpaBujIaM IPUMEHUMO, €CJIM MHOE HE YCTAHOBJIEHO 3aKOHOM WJIN ,Z[OFOBOpOM42.

B 3aBucumocté OT OOCTOATENHCTB J€7a, CyA BIpaBe YJIOBIETBOPUTH
TpeOOBAHMS UCTIIA UCXOJIS U3 LIEH, CYIIECTBYIOIIMX B MOMEHT BBIHECEHHS PELICHUSI.
Takke Takue MpaBuiia TPUMEHSIOTCS B CIIy4asiX, KOrJa BO3MEUIEHUE MOXKET OBITh
IPOM3BEIEHO B HAType IyTeM MpUOOpPETeHHs OIpENeJCHHBIX TOBAapOB, OKa3aHUS
YCHYT.

Ecnm npaBoHapymmTens BCIEACTBME HAPYLIEHHs NpaB  IIOTEPIIECBIIETO
MOJTyYWJI JOXOJIbI, TO JIMIIO, Yb€ MPABO ObLIO HAPYILIEHO, BIpaBe TPeOOBATh MOMHMO
peanbHOro yuiep0a ynyueHHYIO BBITOJIY B TOM K€ pa3Mepe, UTO MOMyUrsl JOJKHUK.

I'pakancko-ipaBOBBIE  JOTOBOPBI  MOTYT IIPEAYCMOTPETb HE  TOJIBKO
BO3MEIIIEHHE YOBITKOB, HO M CAHKIIMM UMYIIECTBEHHOTO Xapakrepa. Haubosnee yacto
NPUMEHSIOTCS HeyCcTOWKU. HeycTolKkM ycTaHaBIMBaIOTCs B BUe mTpada B TBEpaoi
CyMME€ WJIM B BHJIE€ IUIATE€XKa B 3aBHCHUMOCTH OT JUIUTEJIBHOCTH HapylIeHHs (IIEHM).
[lens ycranaBiaMBaeTcs Ha Cly4all MPOCPOYKM MCIOJHEHUS O0O0s3aTeIbCTBa, €e€
OCOOCHHOCTh B TOM, YTO OHa, MO OOIIeMy MpaBWIly, BbIpa)KEHAa B MPOIEHTAX K
OCHOBHOM CyMM€ JOJIIa M HAYUCISIETCs HENPEPBIBHO BIUIOTH 1O MCIIOJHEHUS
oOs3aTenbcTBa, Hanpumep, 0.2 % B JeHb. Pexxe ycTaHOBJIEHUE NEHU BCTPEUAETCs B
TBEPAON JICHEKHOW CYMME 3a OIPEICIICHHBbIA NEpUOJ BpeMeHU. B cBA3M ¢ 3TUM
HEYCTOWKa B BHUJE IEHU SBJISETCA JJISIICHCS CAaHKIMEH B OTIMYME OT ITpada,
KOTOPBIN B3BICKUBAETCS OJTHOKPATHO.

KouTtparentsl He BmpaBe TpeboBaTh OT NPEIIPUHUMATENS] BBIILIATHI

H€y0TOI>iKPI 3a HCEHaAJICKAIICC HCIIOJHCHUC 065[38.T€J'IBCTB, ecliIi OHa He Oblia

42 I'paxxnanckwmii kogeke Poccuiickoit ®eneparuu (qactp nepsast) oT 30.11.1994 No51-D3 (pen. or.
06.04.2015) // Cobpanne 3akonogarenscTBa PO. — 1994, — No 32. — Cr. 393.
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IPEIyCMOTPEHA  JOTOBOPOM 3a MCKJIIOYEHHUEM MPEAYCMOTPEHHON TPa’kJaHCKUM
KOJIEKCOM 3aKOHHOM HEYCTOMKH.

Ecnu B goroBope He ykazaHO Jpyroe, yOBITKM BO3MEIAIOTCS B YacTH, HE
MOKPBITOM HEYCTOMKOM. CTOPOHBI JOTOBOPA MOT'YT ONPEIEIUTh BAPUAHTHI, KOTOPBIE
HallUTU CBOE oTpaxkeHue B cratbe 394 'K PO:

1) B cilyyae HEMOJIHOTO TOKPBITUS yIiepOa HEYCTOMKOW, OCTaBIIAsCS 4YacTh
BO3MelIaercs B (popme yObITKOB (3a4€THasi HEYCTOIKA);

2) 1O BBIOOPY KpEAMTOPa B3BICKMBAIOTCS JHOO YOBITKH, JIMOO HEYCTOMKa
(ayIbTEepHATUBHAS HEYCTOMKA);

3) B3BICKHBAETCS TOJHKO HEYCTOMKA (MCKIIIOUNTEIIbHAS HEYCTONKA);

4) B3BICKMBAeTCA HEYCTOWKAa M CBEpX Hee YOBITKHM B IIOJHOM OOBEeMe
(wTpadHas HeycToMKa.)

HeycToiika 0THOBPEMEHHO SBJISIETCS] CTOCOO0OM 0OecTieueHus 00s3aTeNIbCTBA U
dbopMoil TpaXKIaHCKON OTBETCTBEHHOCTH.

Heycroitka kak cmoco6 oOecriedeHuss o00s3aTeabCTBA MPOSBISETCS B
3aMHTEPECOBAHHOCTU JOJDKHUKA HE HApylIaTh 0053aTeNIbCTBO, T.K. 3TO MOBJIEYET
HEraTUBHbIE UMYIIECTBEHHbIE TTOCIECTBUS.

Eciu mnocnenctBus HapymieHHOro o00s3aTeNbCTBA HECOPa3MEpPHBI CyMMeE
HEYCTOMKH, TO CyI B COOTBETCTBMM cO cTaTbeid 333 'K P® BmpaBe yMEHBIIHNTH
pa3mep HeycToWku. Kpurepusmu, 1o KOTOPBIM CyJ ONpPENEsieT HECOPa3MEPHOCTD,
MOTYT OBITh: JJUTENBHOCTh HEUCIIOJHEHMS] 0053aTeNbCTBA, BBICOKHI MPOIEHT
HeycToiiku (m. 2 uHdopmanmonHoro nucekma Ilpesuaguyma BAC PO ot 14 urons
1997 rona Ne 17 «O0630p mpakTUKU MPUMEHEHUS apOUTPAKHBIMU CyIaMH cTaThil 333
['paxmanckoro koaekca Poccurickoit d)e)lepaunn>>43).

Taxxe, B 1. 34 IlocranoBinenus ot 28.06.2012 Ne 17 u 1. 45 TlocTaHoBiieHus

ot 27.06.2013 Ilnenym BC P® obpaiiaer BHMMaHUE HA TO, YTO IPUMEHEHHUE CT. 333

3 Hndpopmannonnoe mucemo [pesunnyma Beiciero Apourpaxnoro Cyna PO ot 14 utons 1997 r.
Ne 17 "O0630p pakTUKK TPUMEHEHUS apOUTPAKHBIMU CynaMu cTaThbu 333 I'pak1aHCKOTO KOJEKca
Poccuiickoit ®enepauun" [Dnexktponusiii pecypce] // Koncymbrantllmioc : cmpaB. mpaBoBas
cucreMa. CyneOHas mpakTuka. DiekTpoH. Aad. M., 2017. Joctyn u3 mokansHO#M cetn Hayu. 6-ku
ToMm. roc. yH-Ta.
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['K P® B0O3MOKHO JHIIb B HCKIFOUHUTENBHBIX CIy4YasX U MO 3asBJICHUIO0 OTBETYUKA C
00s13aTeIbHBIM YKa3aHUEM MOTHBOB, IO KOTOPBIM CYJ IOJAraeT, 4YTO yMEHBIICHHUE
pa3Mepa HEYCTOMKHM sBISETCS JAONyCTUMBIM. OTCYTCTBUE B CYIEOHBIX aKTax
yKa3aHUsI Ha MOTHUBBI, IO KOTOPBIM CyJA CY€l BO3MOXKHBIM CHHU3UTH pa3Mep
B3BICKHBACMO} HEYCTOMKH, CITY)KHT OCHOBAHHEM ISl KX OTMEHBI .

B coorBerctBuM ¢ nyHktoM 2 ctateu 333 'K P® B oTHomieHuw nuua,
3aHUMAIOIIETOCS NPEANPUHUMATEIBLCKON NEeSTEIbHOCTHIO, CYJl MOET YMEHBIIUTh
pa3Mep HEYCTOMKH TOJBKO B CIydae, €CJIA YCTAHOBJICHHBIA JOTOBOPOM pa3Mep
HEYCTOMKHU MOKET MPUBECTHU K MOTYUYEHUIO KPETUTOPOM HEOOOCHOBAHHOM BBHITOIBI.

[Tpoanamuszuposas ctatbio 333 'K P® HeoOXoammMo OTMETHTH, YTO OHA HE
BIIOJIHE COOTBETCTBYET NPHUHLUILY COPa3MEPHOCTH OTBETCTBEHHOCTH JOJDKHUKA W
IpPUYUHEHHOTO UM yiepOa. B Hell ompeneneHo mpaBo CyJa yMEHBIIUTh HEYCTOMKY
P YCIIOBUM €€ HECOPa3MEPHOCTH TEM MOCIEACTBUSAM, KOTOPBIC TIOBJIEKIIO 3a COOOi
HapyleHue obOs3arenbcTBa. (CunTard HEOOXOJIMMBIM BHECEHHE W3MEHEHUW B
aHAJM3UPYEMYIO CTaThblO NMyTEM YyKa3aHUs BMECTO IpaBa CyJa Ha YMEHBIICHHE
pa3Mepa HEYCTOMKHM, Ha €ro OO0sS3aHHOCTb YMEHBIIUTh HEYCTOWKY 3KBHUBAJIEHTHO
MOCJIE/ICTBUSIM HapylIieHus: o0s3aTenbCcTBa. JJaHHas HOpMa JOJKHA PACTIPOCTPAHSITh
CBOE JICIICTBHE HA OTHOIIEHUS, BOSHUKAIOUIME B CBS3U C OCYIIECTBICHUEM JIUIIAMU
PEANPUHUMATENHCKON IEATEIbHOCTH BHE 3aBUCUMOCTH OT 3asIBJICHUS JTOJDKHHUKA 00
YMEHBIIIEHUU TaKOW HEYCTOMKH BBHIY HEIONYCTUMOCTH MOJYYEHUS KPEAUTOPOM
HEOOOCHOBAHHOM BBITOJIbI.

Jns TpeboBaHus 00 yIjlaTe HEYCTOMKHM He o00si3aTellbHO Hayinuue ¢akra
NPUYUHEHHUS YOBITKOB, a JOCTaTOYHO JHUIIh (akTa HAPYIICHUS CTOPOHOM
o6s3atensctBa®. TIo CpaBHEHMIO ¢ BO3MEIIEHHEM YOBITKOB HEYCTOMKa oOnanaer

HCKOTOPBIMHU IMPCUMYIICCTBAMHA, & UMCHHO!

* IMocranosnenne IInenyma BepxoBHoro Cyna P® ot 28 utons 2012 rona Ne 17 "O paccmotrpenun
CyllaMH TPaKJIAHCKHUX JIe] MO CIopaM O 3alluTe MpaB moTpeduteneil’ [DnekTpoHHBIA pecypc] //
Koncynerantllntoc : crnpaB. npaBoBas cuctema. CyzneOHast mpakTuka. DIeKTpoH. aaH. M., 2017.
Hoctym u3 nokansHo# cetu Hayd. 6-ku Tom. roc. yH-Ta.

® I'pasknanckuii Kogekce Poccuiickoiit @eneparuu (dacth mepsas) ot 30.11.1994 Ne51-D3 (pen. or.
06.04.2015) // Cobpanne 3akonogarenscTBa PO. — 1994, — No 32. — Cr. 330.
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1) B ciyyae HapylIieHUs 0053aTENbCTBA, BCIEACTBUE KOTOPOrO HE ObLIM
IpUYUHEHBI YOBITKH, HEYCTOWKA BCE PABHO MOXKET OBITh B3BICKAHA;

2)  pasMep HEYCTOWKH SBIsIeTCS (DUKCHPOBAHHBIM, TIOTOMY 3apaHee
U3BECTEH BCEM yYaCTHHUKAM;

3) B 3aBHCUMOCTH OT OOCTOSITEJILCTB HApYIICHHUs 00S3aTENbCTBA pa3Mep
HEYCTONKH MOXET ObITh nuddepeHIupoBaH.

B cuny c1.331 'K P® nnis noroBopHO# HEycTOKH 00s3aTenbHa MUCbMEHHAS
¢opMa He3aBUCUMO OT (OpPMBI COIVIALIEHUS OCHOBHOIO 00fA3aTeNbCTBA, U
HecOONIoIeHHe Takol (OpMBl  BI€YET HEACHCTBUTENIBHOCTh COIVIALIEHUS O
HeycToiike. B cBoro ouepenp, 3aKkOHHasi HEYCTOWKa He TpeOyeT COrjalieHusi CTOPOH
00 ymjaTe HEYyCTOMKU B Cllyyae HapylIEHUs 005A3aTeIbCTBA, OJHAKO COIVIALICHHEM
CTOPOH MOXET ObITh YBENHMYEH €€ pa3Mep, eCii 3aKOH He 3amlpelaeT 3Toro".
[IpumMepoM 3aKOHHOM HEYCTOMKH MOKET MOCHYKUTh cTaThsl 28 3akoHa «O 3ammure
IpaB MOTpeOUTENE», B KOTOPOM YCTaHOBJIEHA HEyCTOHKa B pasmepe 3% OT LeHBI
JIOTOBOpa 3a KaxIbli JIeHb (€Cld CPOK OMpENeNIEH B yacax, TO 3a KaXKIbIid 4ac)
IIPOCPOYKHM BBINOJHEHUSI PabOThl JMOO OKa3aHWs YCIyrd HCIOJHUTENEM. Taxoke
UMEETCsl yYKa3aHUE Ha TO, YTO JOTOBOPOM MEXIY 3aKa3uMKOM W HCIIOJIHUTEIEM
MOKET OBITh MPEyCMOTPEH 00Jiee BEICOKUHM MPOILIEHT HEYCTOUKH.

['paxk1aHCKO-TIpaBOBbIE OTHOLIEHMS JOIYCKalOT JOOPOBOJIBHO HCIIOJIHUTH
00s13aHHOCTH M0 yIUIaTe€ HEYCTOWKH W YOBITKOB. B mpoTHBHOM ciyyae, B3bICKaHHE
npoucxoauT yepe3 cya. CieqoBaTenbHO MPEANPUHUMATEN0, BO3MOXKHO, MPUAETCA
BO3MECTUTh M CYJEOHBIC 3aTpaThl B3bICKATEld, BKJIOUas PacxXxoAbl Ha aJBOKaTa U
rocniotuiMHy. Cya MOXET MNpeJoCTaBUTh PACCPOUYKY WM OTCPOUYKY YIUIATHI
HEYCTOMKH, YMEHBIIUTh Pa3MeEp HEYCTOMKH, €CIM €€ BEJIMYMHA HE COOTBETCTBYET
NOCJIEJICTBUSIM MPABOHAPYILICHHUS.

BaxxHol 0COOCHHOCTBIO TPaKIaHCKOW-TTPABOBON OTBETCTBEHHOCTU SIBIISIETCS
OPUHIMI SKBUBAJEHTHOM KOMIIGHCAIIMM TPUYUHEHHOro Bpeaa. M3 manHOro

MPUHITMIIA €CTh UCKIIOYeHHE — 3TO mTpadHas HEYCTOKa, KOTopas MpeACTaBIsIeT

* I'paskmanckmii kogekce Poccuiickoit @eneparuu (dacth mepsas) ot 30.11.1994 Ne51-D3 (pen. or.
06.04.2015) // Cobpanne 3akonogarenscTBa PO. — 1994, — No 32. — Cr. 332.
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co00i B3bICKaHME YOBITKOB B IIOJTHOM 00BeMe CBepx HeycToWku. JlanHas dopma
IPaKJaHCKO-ITPaBOBOM OTBETCTBEHHOCTH npeAnTpUHUMATEIS UMEeT
HEOKBUBAJICHTHBIN XapakTep, a LENbl0 €€ BBICTYNAET, B IEPBYKD OuYepelb, HE
KOMITEHCALMSI MMYILIECTBEHHOTO BPEAd, a BOCHUTAHUE W HAKA3aHHE HapyLIUTEJ
oOsi3atenbcTBa. Takum  00pa3oM, TPEACTaBISETCS BO3MOXHBIM BBECTH B
TEPMUHOJIOTHIO TPAXKIAHCKOIO IpaBa TaKO€ I[IOHATHE, KaK «HAaKa3aHUe», MOJ
KOTOPBIM CIIEJIyeT TMOHWMATh MpETEpreBaHUE JIMIIOM, HAPYIIUBIIAM OOS3aHHOCTH,
IPEAYCMOTPEHHbIE  TPAXIAHCKUM  3aKOHOJATEIhCTBOM,  HEOJIArompUATHBIX
MMYLIECTBEHHBIX IOCIEACTBANA, HMEIOMIMX LEJIbI0 HE TOJBKO 3KBHBAJIECHTHOE
BO3MEILIEHHE Bpeda IOTEpPHEBUIEMY, HO W  B3bICKAHUE JIOMOJHHUTEIBHBIX
KOMITIEHCAIIUI CBEpX MPUUYMHEHHOTO yiepoa.

Cnenyromeit  ¢gopMoit  TpaXkTaHCKO-TIPABOBOW  OTBETCTBEHHOCTH B
NpEeANPUHUMATENIBCTBE ABJISIETCA 3a7aToK. [loHsTHE 3amaTka COAEPKUTCS B CTaThe
380 I'K P® u3 koTOpPOI1 cleyeT, 4To 3TO ACHEKHAsA CyMMa, IepeaBaeMasi OJJHOM U3
CTOPOH B CHET IPUYMUTAIOIIUXCS C HEU IO JOTOBOPY IUIATEKEW APYroM CTOPOHE, B
JIOKA3aTelIbCTBO 3aKIIOYEHUs JOroBopa M B 00ECIEUEHHE €ro HCIOIHEHUS.
Cornamenue o 3aAaTke JOJDKHO ObITh O(GOpPMIIEHO B NHUCBMEHHOM (opme ¢
yKa3aHHEM, 4YTO JIaHHAasi CyMMa SIBISIETCSl 3aJlaTKOM, B TMPOTHMBHOM Ciyyae
nepeanHasi cymMmma OyJet kBaauduImpoBaHa Kak Crioco0 OIiaThl.

B omimmume or apyrux QopMmM  peanu3aluu  TPakJIaHCKO-TIPABOBOM
OTBETCTBEHHOCTH TMOTEps 3a7aTka BO3MOXHA TOJBKO JIMIIb U3 JOTOBOPHBIX
OTHOILUEHUH U HOCHUT KOMIEHCAaMoHHYI0 (yHkuuto. IloTeps 3amatka MpoOMCXOAUT
TOJIBKO TIPH HEUCIIOJTHEHUH 00s3aTeIhCTBA, B CIIy4ae HEHAJJICKAIIETO WCIIOJTHCHHUS
npaBuia cratbu 381 'K P He mpumensitorcs. OcoO€HHOCTh MOTEPH 3a/aTKa Kak
(dbOpMBI TPaKIaHCKOW OTBETCTBEHHOCTH 3aKIJIIOUAETCS B TOM, YTO OHA MPUMEHSETCS
HE3aBUCUMO OT BOSHUKHOBEHUS YOBITKOB Y APYTON CTOPOHBI.

Kak ormeuaer O. C. Moddde, 3amaTok cieayeT OoTaudaTh OT aBaHca. «ABaHC
UMeEeT C 3aJaTKOM TO 0O0IIee, YTO W OH BBIMOJHSAET KaK JI0KAa3aTeIbCTBEHHYIO, TaK U
IJIaTEXHYIO0 (DYHKIIMIO: BbIIaua aBaHCA JI0KA3bIBAET YCTAHOBJICHUE 00513aTENbCTBA, U

BHOCUTCS OH B cueT Oyaymux martexei. Ho B oTimume OT 3amarka aBaHC He
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o0OecrieunBaeT HCHOJIHEHUs1 oOs3arenscTBa. [loAaTOMyY, €ciauM HE HUCIHOJIHSETCS
0053aTeNBCTBO, M0 KOTOPOMY BHECEH aBaHC, OH MOMJIEKHUT BO3BpaTy, a CHOPBI 00
yOBITKAaX W O MPUMEHEHUH UHBIX CAaHKUUN pa3penaroTcs Ha o01mux ocHoBaHusIX. [1pu
3TOM MPEANoaaraercs, YTo CyMMa, BHECEHHAsI B CUeT OyAyIIUX MUIATEXKEH, sBIsieTcs
aBaHcoM. Jlyig mpu3HaHus €€ 3aJaTKOM HEeoOXOAMMO MpsIMO yKa3aTb 00 3TOM B
COTJIALICHHH CTOPOH» .

E. A. CyxaHOB cuUWTaer, uYTO «HAa INPAKTUKE NPOBEICHHUE pa3rpPaHUUYECHUS
MEXIYy 3aJaTKOM U aBaHCOM BEChbMa 3aTPYAHHUTENIbHO, MO0 YYaCTHUKU JIOTOBOPOB
3a4acTyl0 UMEHYIOT 3aJ]JaTKOM JIFOObIE BBITUIAYEHHBIE BIIEpE] JICHEXKHBIE CYMMBI, HE
JKelasg yTpaTUTh UX MPU HEHUCIIONHEHUHU JOTOBOPHOTO o0s3arenbcTBa. [loatomy mpu
BO3HUMKHOBEHUH CIOpa O TOM, SABJISETCA JIM MEpPENaHHas CyMMa 3aJaTKOM WJIU
aBaHCOM, HCCJIEIysl B3aMMOOTHOIIEHHUS CTOPOH, HEOOXOIMMO YCTaHOBHTb,
OpecieioBail JId CyOBEKThl 1elb OOECHEYeHUs HCIOJHEHUS JOTOBOPHOIO
00s13aTeIbCTBA, BbIIaBasl ICHEXKHYIO CYMMY U IIPUHUMAS €€ .

Taxke  MOXHO  OTMETUTh  Takyld  (OpMy  TIpakIaHCKO-IIPaBOBOMU
OTBETCTBEHHOCTH, MPUMEHSIOIIECNCS B NPEANPUHUMATEIBCKUX ITPABOOTHOIICHUSX,
KaK OTBETCTBEHHOCTh 3a IMOJIB30BAHUE UYyKUMHU cpeacTBamMu. CorynacHo ctatbe 395
I'K P® 3a mnonp3oBaHuME YYy)KHMH JEHEKHBIMU CpPEICTBAMU BCIEACTBHE HX
HEMPAaBOMEPHOTO YAEP/KAHUS, YKIOHEHHUS OT MX BO3BpaTa, MHOW MPOCPOYKHA B HX
yIiaTe JM00 HEOCHOBATEIBHOTO MOMYyUEHUS U COEpeKEHHs 3a CUET APYroro JHia
MOJJIEKAT yIUIaT€ MPOLEHTHI HAa CYMMY OJTHX CpeAcTB. PazMep mpoueHTOB
ONPENEISIETCS CYLIECTBYIOIIMMUA B MECTE JKHUTEIIbCTBA KPEAUTOpPA WM, €CIU
KPEIUTOPOM  SBJISIETCS  IOPUAMYECKOE JIMIO, B MECTE €ro HaxO0XKICHUH,
onyOnukoBaHHbIMM bankoMm Poccun W MMEBIIMMHU MECTO B COOTBETCTBYIOIIME
NEPUOAbl CPETHUMU CTaBKaMU OaHKOBCKOTO MPOIEHTA M0 BKJIaAaM (PU3NYECKUX JTUIL.
OTH npaBwIa IPUMEHSIOTCA, €CJIM MTHOW pa3Mep MPOLIEHTOB HE YCTAHOBJIEH 3aKOHOM
WJIU JOTOBOPOM.

[Ipouentsl, npeaycmorpennbie crathed 395 'K P u noanexaiue yrarte

3a HCIPABOMCPHOC IIOJb30BAHUC UYY)XHMMH JCHCKHBIMHU CPCACTBAMH I10 CBOCH

" Nodde O. C. ObsiarenserBerHoe mpaBo.- M. : FOpunuueckas mureparypa, 1975. - 880 c.
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IOPUIMYECKON TPUPOJIE ABISIOTCS PA3HOBUIHOCTHIO OTBETCTBEHHOCTH 34 HAPYILIECHUE
oOsi3atenscTBa. CrefoBaTrenbHO, K HHUM TNPUMEHSIOTCA  OOIIME  TpaBuIia,
peryinupymomue ykazaHHyto cdepy NpaBoBoro peryiupoBanus. Hampumep, B
cooTtBeTcTBUH cO cTaTheit 401 'K PO npeanpunnMatens 10KEeH 0CBOOOKIATHCS OT
OTBETCTBEHHOCTH B pa3Mepe NPEeAyCMOTPEHHBIX BBIIICIPUBEAEHHON CTAThEN
IPOLIEHTOB, €CJIM  HEUCIIOJIHEHHE  00s3aTeIbCTBA  MPOU3OLUIO  BCJEACTBHUE
Henpeoaoaumon cuibl. K npumepy, ecnu 0aHK, B KOTOPOM ObLT OTKPBIT PacuETHBIN
CYET MpeaIpPUHUMATEINSI, 00aHKPOTHUJIICS.

B xonme muckyccun, UMEBIIEN MECTO B FOPUIMYECKOM JIMTEPATYPE IO MOBOAY
IIPaBOBOM MPHUPOJIbI YKA3aHHBIX MTPOLIEHTOB, BBICKA3BIBAINCH PA3JIMYHbIE MOAXOABI K
PELIEHUIO JTAHHOTO BOIPOCA, OJJHAKO B HACTOSALIEE BpEeMsl B OOJILIIMHCTBE CIIydaeB
IPOLICHTHI, 3aKPEIUICHHbIE B AaHAJIM3UPYEMOM CTaTh€, NPU3HAIOTCA 3aKOHHOM
HEYCTOWKOW. DTa mo3uuus nojydwsna 3akpemsieHue B llocranoBnenunn Ilnenyma
Bepxosnoro Cyna PO u I[1nenyma Briciiero Apoutpaxkunoro Cyna PO ot 8 okTsa6ps
1998 1. Ne 13/14 «O mpakTuke NpUMEHEHUs MoJIoKeHUd ['paxkgaHcKoro Kojekca
Poccuiickon @enepaur 0 MPOLEHTAX 3a IIOJb30BAHUE YYKUMHU JICHEKHBIMU
cpenctBami» ™. B 1. 4 manHOro ITOCTAHOBICHHS MPELYCMOTPEHO, YTO IPOIEHTEL,
npenycMoTtperable m. 1 cr. 395 'K P®, no cBoeil mpupoie OTIMYAIOTCS OT
MPOIIEHTOB, NOMJICKAIIUX YyIUIATE 3a I[O0Jb30BAHUE JEHEKHBIMU CpPEICTBAMU,
NpeAoCTaBIECHHBIMU 110 AoroBopy 3aima (ct. 809 I'K P®), kpenutHOMYy JI0rOBOpY
(ct. 819 T'K P®) mibo B kauectBe kommepueckoro kpeauta (ct. 893 I'K PD).
[TosTOMYy TIpM pa3pelIeHUH CIIOPOB O B3bICKAHWH IPOLIEHTOB I'OJOBBIX CYJ JIOJDKEH
OnpeAeNuTh, TPeOyeT JM UCTell yIIaThl MPOIEHTOB 3a IMOJb30BaHUE ICHEKHBIMU
CpEACTBAaMHM, MPEIOCTABICHHBIMU B KAaueCTBE 3aiiMa WJIM KOMMEPYECKOTO KPEIuTa,
o100 CyIIeCTBO TpeOOBaHUS COCTaBIsICT TPUMEHEHHE OTBETCTBEHHOCTH 3a
HEUCTIOJHEHHE WJIM MPOCPOUYKY MCIOJIHEHUS JeHEeKHOTo obs3arenbcTBa (c1.395 T'K
P®). N3noxxeHHbIE BBIBOJIBI MO3BOJISIIOT paccmaTpuBath cT. 395 'K PD kak obrmiee

IIpaBUjI0, MPECAYyCMATPUBAIOIICC OTBECTCTBCHHOCTL HA cnyqaﬁ HapymceHuA ACHCKHOTO

*8 Tocranosnenue [Tnenymor BepxoBunoro Cyna P® u Briciiero Apoutpaxknoro Cyma PO ot 8
okTs10pst 1998 1. Ne 13/14 // Bectauk BAC P®. - 1998. - Ne 11.
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oOsi3aTenbcTBAa. B HEll ycTaHOBJIEH M pa3Mep CaHKLUUHU, IPU 3TOM HHOM pasMmep
IPOLEHTOB, MOJUICKAIIMX B3bICKAHUIO, MOXXET OBITh YCTAHOBJIEH 3aKOHOM WU
JIOTOBOPOM.

B rpaxxnaHckoMm mmpaBe B yCTAHOBJIEHWH Y MPUMEHEHUH MEpP OTBETCTBEHHOCTH
B KAaKOM-TO Mepe JEHCTBYET IPUHLMI JIACHO3UTUBHOCTH. Hampumep, MOxHO
YCTAHOBUTh HEYCTOWKY 3a HEHAQMJIEXKallee OKAa3aHWE YCIyr; €CJIM 3aKOH HE
3ampeniaer, T0 pa3Mep HEYCTOMKH, YCTAHOBICHHON 3aKOHOM, MOXET ObITh yBEJIUYEH
[0 COIVIAUIEHUIO CTOPOH; MOTEPIIEBIIMN IO CBOEMY YCMOTPEHUIO MOXET TpeOOoBaTh
WIN HEe TpeOOoBaTh OT IPAaBOHAPYIINUTENSI BO3MEILIEHUS Bpela U T. 1.

OpnHako HEAOMYyCTHMO 3aKJIOUEHHUE 3apaHee COrIalleHUsl 00 YCTpaHEHUU WIIH

49
OTpaHMYCHHUH OTBCTCTBECHHOCTH 3a YMBIINIJICHHOC HAPYIICHHUC 00s13aTeNLCTBA .

* I'paskmanckmii kogekce Poccuiickoit @eneparuu (dacth mepsas) ot 30.11.1994 Ne51-D3 (pen. or.
06.04.2015) // Cobpanune 3akonogarenscTBa PO. — 1994, — No 32. — Cr. 401.
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I'naBa 3. OCO0€HHOCTH I'PAKIAHCKON OTBETCTBEHHOCTH MHANBHUAYAJbLHOTO

npeAnpUHUMATEJIS

Paccyxmass o0 rpakmaHCKO-IPAaBOBOM  OTBETCTBEHHOCTH, HEOOXOIUMO
aKIICHTUPOBATh BHUMAHHE HA CYOBEKTE 3TONW OTBETCTBEHHOCTH - WHMBHIYATIHbHOM
npeanpuaumMarene. Crneuuduka 3akiiO4eHa B TOM, YTO, C OJAHOW CTOPOHBI, OH
SIBIIAETCA TPaXJAHWUHOM, C JPYroM CTOPOHBI, BEAET NPENIPUHUMATEIBCKYIO
nesiteabHoCTh. [IpeanpuHuMaTenbeTBO - 0JHa U3 GOpM ydacTHs rpak/iaH B OM3Hec-
OTHOLIEHHUSX, IJIABHBIMU IIOHATUAMU 31€Ch SBISIOTCA CaMOCTOSTEIBHOCTh U
npuObLIb. Ho nmpennpuHuMaTensCTBO TpakJAaHWHA - €CTh BCErla BOZMOXKHBIA PUCK C
BO3MOYKHON HEBOCTPEOOBAHHOCTBIO PE3YJIbTATOB AESATEIBHOCTHU, YTrpo30il MOTEpH
BpPEMEHU, UMYIIECTBA, MPUOBLIH.

Cornacno [I'paxnanckomy koaekcy P® rpaxigaHuH BOpaBe 3aHUMATHCS
PEANPUHUMATENLCKONW JIESITEIbHOCTRI0O 0€3 00pa3oBaHUsl OPHUIUYECKOrO JIMIA C
MOMEHTa TOCYJApCTBEHHOM  PpETUCTpPalMd B  KA4eCTBE  HMHIAUBUIAYAIBHOIO
npeanpuHuMaresis. COOTBETCTBEHHO K WHIAMBHAYAJbHBIM MPEAIPUHAMATEISIM
MPUMEHSAIOTCSI HOPMBI TPaXXKAaHCKOTO MPABA.

OnHako, HECMOTpPS Ha KaXYUIYIOCAd MPOCTOTY MPABOBOIO PETryJIUPOBAHUS
JESITEIbHOCTH MHANBUIYABHBIX TPEANPUHUMATEIICH, CPEId TEOPETUKOB BOBHUKAIOT
CIIOPBI TI0 TTIOBOJIY ONIPEAECIICHHS UX ITPaXJaHCKO-TIPABOBOTO CTaTyca.

E.A. Pri6anka oTMeYas JIBOMCTBEHHOCTh MPaBOBOTO craryca
WHJUBUAYAJILHOTO TMPEANPUHUMATENS, TMPU KOTOPOM OH, SBISSICH OOBIYHBIM
FPAXJaHUHOM, MMEIOIIMM  TPAXIAHCKUE  IpaBa, TAPAHTUPOBAHHBIE  €MY
Koncturyuueinr P®, Ttakke MOXKET OCYHIECTBIATh MNPEANPUHUMATEIBCKYIO
JIEATEIbHOCTh, TO €CTh MCIOJB30BATh Ty COBOKYIIHOCTh IIpaB, KOTOpas
IpEyCMOTpPEHA HOPMATUBHO-TIPABOBBIMU aKTaMH JU1sL CyOBEKTOB
MpEINPUHUMATENHCTBA.

B. B. JlanteB, oTMeTWI, 4YTO NPUPABHUBAHWE HWHIWBUIYAIbHBIX
MpEANPUHUMATENEH K IOPUAMYECKUM JIUIAM CBA3aHO C TEM, YTO CHEIUAIbHBIX

«MIPCANMPHUHUMATCIBCKUX)» HOPM  IJIA (1)I/ISI/IIIGCKI/IX JUui, B 3aKOHOJATCJIBCTBEC
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HEAOCTAaTOYHO .

Hcxonss w3 3TOrO, UIsl BBISBICHUS OCOOEHHOCTEH Tpa)KIaHCKO-TIPABOBON
OTBETCTBEHHOCTH HWHJMBHUIYaJIbHOTO TMpEANpPUHUMATENE HeoOxomumo  Ooree
MOAPOOHO OCTAHOBUTHCS HA OCHOBHBIX OTJIMUUAX NEATEILHOCTH WHIWBHIYaTHHOTO
MPEANPUHAMATENS OT IEATEILHOCTH IOPUANIECKOT0 JInia. OTINausl CIeyIOIIHeE:

1) o oOmieMy MpaBWIy, YUPSIUTEIIM OPraHU3ALUU TIPHU €€ CO3JaHUU BHOCST
BKJIAJIbl B YCTAaBHOW KamuTajd IOPUIUYECKOTO JHUIA (3TO MOTYT OBITh JICHEKHBIC
CpelcTBa, ONpeAeIEHHOE MMYIIECTBO, BHEOOOPOTHBIE aKTUBBI U T.A.) YUpeauTeIu
IOPUIUYECKOTO JIMIIAa HECYT PUCK HACTYIUICHHS OTBETCTBEHHOCTH TOJBKO B YacTH
pa3Mepa BHECEHHBIX BKJAJOB B YCTaBHOW KamWTajl OpraHu3aluu. 10 ecTh,
IOPUIUYECKOE JUII0 UMEET 000CO0JIEHHOE NMYIIECTBO, TIOJYYEHHOE OT yUpeauTee
(Y4aCTHUKOB), KOTOPBIM OHO CaMOCTOSITEJIbHO OTBEYAET IO CBOUM 0O053aTEIIbCTBAM.
3nech paboTaeT CHEAYIOIMHWA TPUHIUI: HOPUIAAYECKOE JIMI0 HE OTBEYAeT IO
00s13aTeNIbCTBAM COOCTBEHHUKA (y4aCTHHKA, YUPEAUTENs), TaKKE KaK COOCTBEHHHK
(YJacTHUK, y4peauTenh) HE OTBEYAET MO 005S3aTeThCTBAM IOPHUAMYECKOTO JIIA
(MCKITFOYEHHUEM MOTYT TOCIYXHTh, HAPUMEP, YUACTHUKH IOJIHOTO TOBAPHILECTBA,
KOTOpbIE OTBEYAIOT MO 0053aTeNbCTBAM TOBAPHIIECTBA BCEM CBOUM HMYIIECTBOM
BHE 3aBUCHMOCTH OT pa3Mepa BKJIaaa.) Takum oOpa3om, Mo oOmeMy NpaBHITY,
MOKHO MPOCJIEIUTh YETKOE pa3rpaHUYEHUE UMYIIECTBA COOCTBEHHMKA (y4aCTHHKA,
ydpenuTens)  OT  WUMYyIIeCTBAa  IOPUAMYECKOTO  Jumna.  MHauBuayambHbBIH
NpEeANpPUHUMATENb TPU PETUCTPAllMM B JaHHOM KauyeCTBE HE CO3/Aa€T YCTaBHOM
kanutal. Ho B COOTBETCTBUM € Tpa)KAaHCKUM 3aKOHOJATEIbCTBOM, a HMEHHO
cratbeii 24 'K P®D, oH oTBeuaeT 1o BO3HHMKAIOIIMM 00S3aTEIILCTBAM BCEM CBOHMM
UMYIIIECTBOM, B COCTaB KOTOPOTO BXOJUT €r0 JUYHOE UMYIIECTBO KaK (PU3HUUYECKOrO
JUIA, 32 WCKIIOYCHHEM HWMYIIECTBA, HA KOTOPOE IO 3aKOHY HE MOXET OBITh
oOparieHo B3bICKaHUE (EIMHCTBEHHOE KWIbE, MPEAMETHI JIOMAIIHETO0 00uXoja,

roCyJIapCTBEHHBIC HArpasbl U T.1.);

* Jlantes B.B. [IpoGnemMbl MpeanpUHUMATENBCKON (XO3SMCTBEHHOM) MPaBOCYOBEKTHOCTH.- M.,
1997. - C.18.
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2) B OTJIMYHME OT HOPHUIUYECKOTO JIUIA, WHAWBUIAYAIBHBIH MPEIPUHAMATEIb
OpU PETUCTpPAllMM HE MOXKET apeHjoBaTb o¢uc B OO0 YacTu Tropoja u
3apEeTUCTPUPOBATLCS B (peAepalibHON HAJOTOBOM CIy»KOE€ MO MECTy HaXOXKICHHUS
TaKoro nomMemeHus. ['ocynapcTBeHHas perucTpanus PUANIECKUX JIUL TPOUCXOINAT
10 MECTY HAaxOKJEHUsS MOCTOSIHHO JEHCTBYIOLIErO HCIIOIHUTEIBHOIO OpraHa (Wiu
JUIa, MMEIOLIEro MpaBo JIeWCTBOBaThH OT HMEHU IOpUIUYEcKOoro jauma 0e3
JIOBEPEHHOCTH.) Perncrpanms VHJMBUAYAJIBHOTO IIPEAIPUHUMATEIIS
OCYUIECTBJISIETCS 110 MECTY €0 JKUTENbCTBA (MECTY JKUTEIbCTBA COOTBETCTBYIOIIETO
¢dusudeckoro Jymia.) MecTo KUTENbCTBA (PU3NIECKOTO JIMIA - 3TO MECTO, TJIe JIUIO
IIOCTOSIHHO WJIM IPEUMYILIECTBEHHO IPOXUBACT. MECTO KHUTEIbCTBA MOXKET HE
COBMAJAaTh C MECTOM pPErHCTpalvu (PU3UYECKOTO JIHIIA 1O (HaKTy MPOKUBAHMUS;

3) WHAWBHIyaTbHBIC MPEIIPUHUMATEIN MOTYT 3aHUMAThCS HE BCEMH BHJIAMU
KOMMEPUYECKON IEATEIbHOCTH, KOTOPBIMH, B CBOIO O4Y€pElb, MOTYT 3aHUMATHCS
IOpUANYECKUE JINLIA.

K BugaM npeanpuHUMATENIbCKON NESITENbHOCTH, BEACHHE KOTOPBIX MOXKET
OCYILECTBIIATHCS TOJIBKO IOPUIAMYECKUMHU JIULIAMH, U HE MOXKET OCYIIECTBIIATHCS
VHJVMBUAYAJIbHBIMH MPEINPUHUMATEIIMA OTHOCATCS CJIETYIOIIHE:

1) neATenbHOCTh, CBSI3aHHAS C TPOU3BOJCTBOM M OOOPOTOM 3THIIOBOTO
CIIUPTA, AIKOTOJIBHOU M CHUPTOCOEepKaen npoaykiuuu B Poccuiickon denepanuu
B COOTBETCTBUHM C 3aKOHOJATenbCTBOM Poccuiickon ®enepanuu. Hampumep,
IIOCTAaBKM 3TUJIOBOTO CHUPTA OCYIIECTBISIOTCS TOJBKO OPraHU3ALMUSAMH, KOTOPHIE
MMEIOT K TOMY K€ CHELUaJIbHbIE JINIIEH3UU HA ITPOU3BOJICTBO, XPAHEHUE U MOCTABKY
MPOM3BEICHHOTO STHIOBOTO CIIHPTA°

2) BUABI JESATCIBHOCTH, CBS3aHHBIC C TPOU3BOACTBOM JICKAPCTBEHHBIX
CPEACTB, B COOTBETCTBUU C 3aKOHOAATENLCTBOM Poccuiickon Penepanuu;

3) IesATeNnBHOCTh, PEryjupyeMas TPaKITaHCKAM 3aKOHOAATENbCTBOM PD u
CBSI3aHHAs C MPOBEJACHUEM JIOMOApAaMH KPEeIUTOBAHUS MO 3aJ0T MPUHAIJICKAITUX

rpakJaHaM BeIeH U JESITEIBHOCTH 10 XpaHeHUIo Bemel. JIoMGapaoM MOXKET OBIThH

*! Banun B. B. [IpaBocnocoOHOCTE mpeanpuHuUMaTeneii B Poccuiickoii ®denepanuu // CeBepo-
Kasxkasckuit Bectauk. — 2016. — Ne 1. — C. 18-21.
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TOJIbKO oOpraHu3anus (FIOpUAMYECKOe JIMIO), TO €CTh 0co0as KoMMepyecKas
OpraHu3aunusi, OCHOBHBIMH  BUJAMHM  JICSTEIBHOCTH  KOTOPOM  SABJISIOTCA
IIPEIOCTABJICHUE KPATKOCPOUYHBIX 3aMOB I'PayK1aHaM U OKA3aHUE YCIIYT 110 XPAHEHUIO
I/IMyHICCTBaSZ;

4)  mukpodHHAHCOBAS JCATEIHLHOCTD, IPEICTABIISIONIAs COOOH ACSITEILHOCTD
OpraHM3aliii, = UMEIOIIUX  COOTBETCTBYIONIMWA  CTaTyC  MHUKpO(UHAHCOBOM
OpraHu3ali, a TAaKXKE MHBIX IOPUIAYECKUX JIML, WMEIIMX IPaBO HA
OCYLIECTBJICHUE  MHUKPO(UHAHCOBOM  JEATENBHOCTH 1O  MPEAOCTABICHUIO
MUKPO3aliMOB (MUKPO(PUHAHCUPOBAHUE);

5) dJacTHasg oxpaHHas JEATCIBHOCTh. DU3NYECKOE JUII0O HE MOXKET
3apeructpupoBatbcsi B KadecTtBe WII g OCylIecTBIEHHS 4YaCTHOM OXPaHHOU
JESITETbHOCTH.

Takum 00pa3om, MOXHO cCleNlaTh BBIBOJ, YTO HAPSAAY C OOIMIMMH 4YepTaMu
IOPUANYECKUX JIMII W HUHAMBUAYAJIbHBIX MPEANPUHUMATENCH, TaKuX Kak
00s13aTEeIPHOCTh TOCYJAPCTBEHHOW PETUCTpAIMK, HaJW4Yhe T[paBa HAHUMATh
pabOTHHMKOB, CYIIECTBYIOT M  pa3jiuuMsl MEXAY JaHHBIMH  CyObEeKTaMu
MPEANPUHUMATENBCKON  JEATEIBHOCTH, KOTOPBIE  SABJSIFOTCA  OCHOBOM IS
pasrpaHWYeHUs] W BBIABICHHUS  OCOOCHHOCTEH WX  TPaKIaHCKO-TIPaBOBOM
OTBETCTBEHHOCTH.

1 suBapst 2017 roma crates 217 HamoroBoro kojekca Oblia JOMOJHEHA HOBBIM
NyHKTOM 70, KOTOpBIM MOCBSIIEH CaMO3aHATBIM TpaXkJaHaM. YKa3aHHas HOpma
IJIACUT, YTO JIOXOJIbl B BUJIE BBITLJIAT, MOJTYYEHHBIX (DU3NYECKUMU JIUIIAMH, KOTOpPbHIS
HE SIBJISIIOTCS MHANBUAYATBLHBIMU MPEATPUHUMATENSIME, OT APYTUX (PU3HMUESCKUX JIHII
3a OKa3aHWe MOCJIEIHUM YCIYT JUIsl JIMYHBIX JTMOO TOMAIIHUX HYXJ HE o0araroTcs
HAJIOTOM Ha TIOXOJbI (pu3nyeckux ymil. B mepeueHs Takux yciyr BXOAST:

- MPUCMOTP U YXOJ 3a JE€TbMH, JUIAMH, JOCTUTIIUMH Bo3pacTa 80 JeT, a TaKxke
3a WHBIMU JIUI[AMH, KOTOPBIE MO 3aKIIOUYECHUIO MEIUIMHCKOTO YUpPEKIACHUS

HYXOAIOTCA B IIOCTOSIHHOM YXO/IC;

%2 Kosumosa A. H. [TpaBo rpaknan Ha IPEANPUHUMATEIBCKYIO AETEILHOCTH // bu3Hec B 3akoHe. —
2015. - Ne 8. - C. 11-17.
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- PENETUTOPCTRO;
- yOOpKa KUJIBIX TTOMEIIECHU, BeJICHUE JOMAIITHETO XO3MCTBA.

VY uHAUBUYANbHBIX MPEITPUHUMATENECH U CAaMO3aHATHIX IPaXKIaH €CTh 00LIue
YEPTHI:

- OHM SIBJISIIOTCS (PU3NYECKUMHU JTUTIAMU;
- UX JIeSITEIbHOCTD HAIIPABIICHA HA MOJIyYEHUE JOXOMA.

Ho taxxe ectp 1 oTiMuunsi, a UMEHHO:

- MHJMBUAYAJIbHBIA MPEINPUHAMATENL HMEET IPaBO HAHMMAaTh IIEPCOHA,
CaMO3aHsAThIE TPAXKIAHE JINILIECHBI TAKOTO NIPaBa;

- y CaMO3aHATHIX OTCYTCTBYET HEOOXOIUMOCTh B MPEAOCTABICHUU HAJOTOBOM
OTYETHOCTH H T.[I.

B rpaxnaHCKOM 3aKOHOJATENIBCTBE OTCYTCTBYET JIETAJIBHOE OIPEACICHUE
VH/IMBUAIYJIbHOTO NMPEANPUHAMATEIS, UTO CYIIECTBEHHO YCIOXKHSET TOHUMAHUE €r0
IIPaBOBOT'O CTaTyca, KPUTEPUEB BBIJEICHUS €r0 CPEeIUd MHBIX (PU3NYECKUX JHI] JIUOO
cpenu Tpouyux CyOBEKTOB MPEANPUHUMATEIHLCKONW AesTeNbHOCTH. UTO Kacaercs
rpakIaHCKO-IIPAaBOBOM OTBETCTBEHHOCTH HWHAMBUIYAIbHOTO MNPEANPUHUMATENS, TO
OHA CYIIECTBEHHO BBIIIE, YeM Yy Jpyrux GU3UYECKUX JIHI, YTO OOBEAUHSET
VHJIMBUIYAJIbHOTO TMPEANPUHUMATENSL C KOMMEPYECKUMH W HEKOMMEPYECKUMHU
OpraHu3alysIMH, OCYIIECTBISIONIMMA NPEANTPUHAMATEIbCKYIO IEATEIBHOCTb.

VYcioBueM peanv3alnyi NpaBa HA WHAWMBUAYAIBHYHO IPEINPUHUMATEIBCKYIO
JESITEIbHOCTh  SIBISIETCS  TOCYJAPCTBEHHAs PErucTpanusi Jula B  KAadeCTBE
WHJIUBUIYAJIBHOTO HpeJIHpI/IHI/IMaTeJISISS. [IpekpaiieHue rpaxJaHuHOM JIE€SITEIbHOCTH
B KA4eCTBE HWHAUBHAYAIBHOTO MPEANPUHUMATENS SBISIETCA 3aKOHOJATEJIBHO
periaMeHTUpOBaHHOM  mpouenypoil. Ilpekpamienne mnpaB u  oOs3aHHOCTEH
WHUBUyAIbHOTO TIPEANPUHUMATENSA, KaK FOPUAMYECKUN (akT, BCTyMaeT B CHITY
MOCJIE BCTYIUIEHHSI B CHIJIy TOCYJAAapCTBEHHOW PErUCTpAlMM O IPEKPalICHUH
buznuecKkum JULOM NEATEIbHOCTH B KauecTBE WHJIMBUAYAIBHOTO

IPEAIPUHUMATEIS.

% dxumosa EM. [Ipobnembl  peanu3amMu  IpaBa TpaXJaH Ha  OCYLIECTBICHHE

MpEeANPUHUMATENIbCKON nesarenbHocTh //FOpunnueckas Hayka u npaktuka. 2015. T. 11. Ne 1. - C.
61.



52

B nenom, BOIIpoc rpakJaHCKO-IIPABOBOM OTBETCTBEHHOCTH MHAMBUAYAJIBHOTO
IpeITPUHUMATENS SIBISIETCS CIIOPHBIM U JUCKYCCHOHHBIM B ITPAaBOBOM COOOIIIECTBE.
Bompockl, KOTOpblE OTHENBHO PETYJIUPYIOT OCOOEHHOCTH OTBETCTBEHHOCTH
WHJMBUAYAJIBHOTO MpeanpuHAMarens, B ['paxagaHckom Koxekce Poccuiickon
®enepaunn He coxaepxarcs. CormacHo cratbe 23 'K P® mnpasoBoil craTyc
WHAMBUIYAJIBHOTO NPEAIPUHUMATEINS ONPEAENIAETCS KaK CTaTyC (PU3NYECKOro JuIa,
OCYIIECCTBIISIIOIIETO  MPEANPUHUMATENbCKYIO JEATEIbHOCTh. Takum o0pasom,
HaIIpaIIMBAECTCS BBIBOJ, YTO B BOIPOCAX TPAXKAAHCKO-IIPABOBONW OTBETCTBEHHOCTU
VHIUBUyAIBHOTO NPEINPUHUMATENS TOJDKHBI IPUMEHATHCS. HOpMBI ctatbu 24 I'K
P®, xotopas ycTaHaBIMBAET IPa)kIaHCKO-IIPABOBYIO OTBETCTBEHHOCTh I'PAKJaHUHA
BCEM IIPUHAUICKAIUM €My uMyliecTtBoM. OIHAaKO, 3TO HE COBCEM Tak, I
VHIUBUyAJIbHOTO MPEANPUHUMATEIIS CYIIECTBYET PSIJL OCOOEHHOCTEM.

CornmacHo Touke 3penuss E.A. 3BepeBoil: «riaBHOM OCOOEHHOCTBIO
I'PaKJaHCKO-TIPABOBBIX OTHOLIECHUH, CBSI3aHHBIX C OCYILIECTBIICHUEM
IpeIPUHUMATEIBCKON NEATENbHOCTH, SBISETCS TO OOCTOSITENIBCTBO, YTO YXKE CaM
no cede ¢GakT HapylIeHUs JOKHHUKOM 00s3aTeJIbCTB O3HAYAET, YTO y KpeauTopa
NOSIBJISIETCS  MpaBo  TpeOOBaTh BO3MEIICHHS NPUYMHEHHBIX  YOBITKOB WM
OPUMEHEHUSI K JOJDKHUKY HHBIX MEp OTBETCTBEHHOCTH». VHIMBUAYaIbHBINI
NpeANpPUHUMATENb, B OTJIMUKE OT TPaXAaHUHA, JOJIKEH HECTU OTBETCTBEHHOCTh BHE
3aBUCHUMOCTH OT HQJIM4Usl BUHBI, YTO MOJITBEP)KIAETCS CIOXKUBLICHCS cyneOHOM
NPaKTUKOW. OTO U SBIAETCS TMEPBOM OCOOEHHOCTHIO T'PaKIaHCKO-TIPABOBOM
OTBETCTBEHHOCTH WHAMBUAYAJBLHOTO MPEANPUHUMATENSA, KOTOPAsl OTIUYAET €ro OT
dbu3ndeckoro JMila, HO SABISETCS OOIel dYepToil, OOBEAMHSIONEH ero ¢
IOPUIUYECKUMU JTULAMU, OCYUIECTBIISIOIUMU MPEeANPUHUMATENHCKYIO
JESTETBHOCTD

CrnenoBaTellbHO, MHAMBUAYAJIbHbIE MPEANPUHUMATEIN HECYT IOBBIIIEHHYIO
OTBETCTBEHHOCTb, II0 CPABHEHHUIO C TPa)XTAHCKO-IIPABOBOM OTBETCTBEHHOCTHIO

¢usznueckux sun. O.U. XamuaymimHa MOAYEPKUBAET, YTO TakKas IOBBIIICHHAs

> Tonkux B.A., ®dapobeposa O.E. Poccuiickoe mpeanpuHUMATEIBCTBO: UCTOPHS U COBPEMEHHOCTh
// AxTyanbHbIe TPOOJIEMbl TYMaHUTAPHBIX M ecTecTBEHHBIX Hayk. 2013. Ne 10-1. C. 125-127.
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OTBETCTBEHHOCTb HAINPSMYIO CBsI3aHa C Mepod 3a00TJIMBOCTH, TO €CThb Ha
IPEAIPUHUMATEIS BO3JIOKEHA OTBETCTBEHHOCTD 34 TO, YTO OH HE NMPOSBUII JOJKHOU
CTeneHH 3a00TIMBOCTH. TEeHAEHLMsA OTKa3a OT IPHUHIIMIIA BUHBI NIPU OIpPENEICHUU
IPakIAHCKO-IIPABOBOM OTBETCTBEHHOCTH IIPOCIIEKUBAECTCA U B 3aKOHONATEJILCTBE
3apyOEKHBIX CTPaH.

Bropoii 0COOEHHOCTBIO I'PaXKAaHCKO-IIPaBOBOM OTBETCTBEHHOCTH
VHJMBUAYAJIBHBIX MNpeanpuHuMarene BoicTynaer orcyrctsue B ['K PO wyerkoro
pasrpaHnyeHus 00513aTENbCTB JMYHOTO U IPEANPUHUMATENIBCKOIO XapaKkTepa.

CornmacHo Touke 3peHust E.A. 3BEepeBOM «JI0 HACTOSIIETO BPEMEHU HET
YETKOTO OTpEICNICHUs, KaKyl JeATeIbHOCTh TpakJaH BKIIOYAaTh B cdepy
OpEeIIpPUHUMATEIbCTBA, a KAKyl IIPpU3HABATh OOBIYHBIMM JIEHCTBUSMHU 11O
pacmnopspKeHHI0 00beKTaMu cBOeil coOcTBeHHOCTHY. M. UyryHoBa oTMevaer, 4to

«'K P® He mnOpoBOAWT 4YETKOW TIpaHULBl MEXAY HMYLIECTBEHHON
OTBETCTBEHHOCTBIO 110 00s3aTEJIbCTBAM TI'paXJaHWHA KaK WMHIUBUAYaJIbHOTO
IpeIpPUHUMATENS U OTBETCTBEHHOCTBIO 10 JIMYHBIM 00s13aTeNIbCTBAM, HE CBSI3aHHBIM
C OCYUIECTBICHHUEM TPAXKIAHUHOM IPEIIPUHUMATEIBCKON aesTesnbHoCcTY. [O.
Koporeukuii oTmeyaer, 4To «OMNpeNeauTh Kakoil 1J0X0A ObUI TOJy4eH B XOe
OCYILECTBJICHUSA NPEANPUHUMATEIIBCKON NEATENIBbHOCTH, & KaKOM HET Ha NPAKTHUKE
CJI05KHO, ITOATOMY CHOPBI IEPEHOCATCS B CYI».

[TonobHoe pasrpaHuueHue MMYLIECTBA MHIWBUIYaJBbHOTO MpEANPUHUMATEINS
BO3MOKHO HMCXOJSI U3 1ICJICH ero JIGHTGJIBHOCTI/ISS. ITo muenuro B.A. Jlockora n N.C.
BopoObeBoii, 1elbl0 MHAMBUIYAIBHOTO MPEANPUHUMATENSI MOXKET OBITh TOJBKO
U3BJICUCHUE NPUOBLUIM, B NPOTUBHOM CiIydae, Takas J€ATeJIbHOCTh He Oyaer
CUUTATHCS MPEAIPUHUMATEIBCKOM.

CnenyomuM CHOPHBIM MOMEHTOM B BONpPOCax IpakJIaHCKO-IIPAaBOBOM
OTBETCTBEHHOCTM  MHIAMBHUAYAJIBbHOIO  INPEANPUHUMATENS]  MOYKHO  BBIICIUTH
OTBETCTBEHHOCTb CYIIPyTra WHIWBHIYAJIBHOTO MPEAIPUHUMATEN, B CIyd4ae €cCiH

MEX/1y HUIMH HE 3aKJII0UeH OpavHbIi 10rOBOP.

*® Illepuenko JL.U. Ioustue MPEANPUHUMATETBLCKON AEATEIbHOCTH, €€ SKOHOMUYECKAs U MPaBOBas
cymrHocTh // 3akoHonaTenseTBo. — 2006. — Ne 11
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Cornacuo cratee 45 CK P® mo o6s3arenbcTBaM OJHOTO W3 CYNPYTOB
B3bICKAHHE MOKET OBbITh OOpalleHO JHIIb Ha HMYIIECTBO, HAXOJAIIEecs] B €ro
COOCTBEHHOCTH, a TaK)X€ Ha €ro JOJI0 B OOILIEM HMMYIIECTBE CYNpPYroB, KOTOpas
npUyYuTaNach Obl €My MpU pas3zesie 3TOro MUMyIllecTBa. B3bickanue oOpainaercss Ha
o01iee MMYIIECTBO CYMPYTOB MO OOMIMM 0053aTebCTBAM CYIPYTOB, a TaKXKe IO
00s13aTeNbCTBAM OJIHOTO M3 CYIPYIOB, €ClIM CyJOM OYJEeT YCTaHOBJIEHO, YTO BCE
MOJlyYeHHOE MO 00s3aTeNbCTBAM OJHHUM W3 CYIPYIoB, ObUIO HMCHOJIb30BAHO Ha
HYXXJIbI ceMbH. [IpM HEIOCTATOYHOCTH 3TOTO MMYIIECTBAa CYNPYTd HECYT IO
yKa3aHHBIM 00513aT€NbCTBAM COJMIAPHYI0 OTBETCTBEHHOCTh MMYIIECTBOM KaXKIOTO
U3 HUX.

B craree 34 CK P® omnpenenéH mnepedyeHb HMYIIECTBA, KOTOPOE MOKHO
OTHECTH K 00lIeMy UMYIIECTBY cynpyroB. K Hemy oTHocsATCS:

1)  nmoxomsl OT TPYAOBOW, NPEANPUHUMATEILCKOW MO0 HMHTEIUICKTYAIbHOM
NEeATETbHOCTH KaXI0T0 U3 CYIPYTrOB,;

2)  TEHCHH, MOCOOMS W WHBIC BBIIUIATHI, KOTOPbIE HE HOCAT CIEHUAIBHOTO
(ueneBoro) Ha3zHaueHUs. B mepeueHb BBIIUIAT 1EJIEBOrO HAa3HAUEHHUS CEeMeilHoe
3aKOHOJATEIbCTBO  BKJIOYAET, HANpUMep, CYMMbl MaTepUaJbHOM  MOMOIIH,
MpeaHa3HAaYeHHBIE OJTHOMY U3 CYNPYTOB, a TAK)KE€ HEKOTOPHIE APYTUE BHIILIATHI,

3)  ABWKHMMBIC, HEIBIKUMBIC BEINM, BKIAIbI, JOJIM B KamuTalle, BHCCEHHBIC B
KOMMEpUYECKHUe OpraHu3aliy, lIeHHble Oymaru, a Takxke J1000e Jpyroe UMyIecTBO,
puoOpeTéHHOE 3a CUET OOIIUX CPEJICTB CYNPYroB B MEpuoj Opaka HE3aBUCHUMO OT
TOr0, KEM yKa3aHHOE UMYIIECTBO ObLJIO MPUOOPETEHO JIMOO Ha UMS KOTO U3 CYIIPYTrOB
BHECEHBI JICHE)KHBIE CPE/ICTBA.

Hcxons w3 BBINIECKA3aHHOTO, MOXHO CJENaTh BbIBOJA, YTO KPEAUTOP
WHUBUTyAIbHOTO TIPEINPUHUMATENSI UMEET TIPABO 3asiBUTH TPEOOBAHUE O pasjieie
o01ero wmMyIecTBa Cympyros, npemycmMoTpenHoro ctatbeit 34 CK PO, mus

56
06paH_ICHI/IH B3bICKAaHHA Ha OOJIIO CyIIpyra - MHAUBUAYAJIbHOTO MPCANIPUHUMATEIIA .

%6 Kammpuna FO.I1. OcoOeHHOCTH TpakIaHCKO-TIPABOBOM OTBETCTBEHHOCTH WHIWBHIYAIbHBIX
npeanpunumareneit // Tepputopus nayku, 2014, Nel. - C. 149.
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Bce o310 oO3Hauwaer, 4To, €ciAM, K MpPUMEPY, >KEHA HHIUBUAYAIbHOIO
OpeanpuHUMATEs] TPUOOpETaeT Ha CBOE MM aBTOMOOWIIb, OH TaKXe MOXKET
HOJUIEKaTh Pa3feNy U BbLAEIY U3 €r0 CTOMMOCTU TOW 4acTH, HA KOTOPYIO MOXKET
ObITh  OOpallleHO  B3bICKAHHME  KpeauTopa  Myka -  HHIUBUAYaJIbHOTO
npennpuHuMaress. bojee Toro, mpu HEAOCTATOYHOCTH 3TOTO MMYIIECTBA CYNpPYyTH
HECYT 110 yKa3aHHBIM 0053aTeJIbCTBAM COJUAAPHYIO OTBETCTBEHHOCTh UMYLIECTBOM
Kaxaoro u3 HuX. B cootBercTBUM co cT. 323 'K P® npu conmmpapHoi 00s3aHHOCTH
JOJDKHUKOB KpPEIUTOp BIpaBe TpeOOBaTh HCIOJHEHUS KaK OT BCEX JOJDKHHKOB
COBMECTHO (B paccMaTpUBaE€MOM CIlIydyae COBMECTHO OT OOOMX CYNpPYroB), TaK U OT
JA1000r0 U3 HUX B OTACIBHOCTH. [IOCKONBKY OTBETCTBEHHOCTH CYNPYroB MO OOIIMM
00s3aTeNbCTBAM COJIMJAPHAs, IPU HENOCTATOYHOCTH OOLIEr0 MMYLIECTBA KPEAUTOP
MOKET TpeboBaTh OOpalleHHs B3BICKAHHWA HA JIMYHOE HUMYLIECTBO JIOOOro U3
CYNpYroB Kak IMOJIHOCTbIO, TaK M B 4acTH jgojira. Ecim umymiectBa OIHOTO W3
CYNpPYroB IJIsl YJIOBJIETBOPEHHs TpPeOOBaHUS KPEAUTOpPa HEAOCTATOYHO, KPEAUTOP
BIIpaBe TpeOOBATh B3bICKAHUSA 33 CUET UMYILECTBA APYTOTO CYIpyra.

Yro0s! n30€xaTh NOJ00HON CUTyallMH, CyIIpyram, U3 KOTOPbIX XOTs Obl OJUH
SIBJIIETCS. UHAUBUYAJIbHBIM NPEIIPUHUMATENEM, UMEET CMBICI 3aKJIIOYUTh OpadHbIil
10roBOp°’. B COOTBETCTBHH ¢ CEeMEHHBIM 3aKOHOIATEIECTBOM OPAauHBIM JOTOBOPOM
IPU3HAETCS COTJIAIICHUE JIML, BCTYMAKOLIUX B Opak, WM COIJAIIEHHUE CYIPYIOB,
OTpeeNsAolIee UMYIIECTBEHHbIE MIPaBa U 00s13aHHOCTU CYNPYTroB B Opake u (Win) B
Clly4ae €ro pacTop>KeHMs. bpauHblil JOTOBOp MOXKET ObITh 3aKIYEH Kak [0
roCyJ1apCTBEHHOM perucTpanuu 0paka, Tak v B 1r000e Bpems B nepuoa Opaka. Taxoi
JIOTOBOP 3aKJIOYaeTcss B MHUCbMEHHOM (opMe M MOANEKHUT HOTAPUAIBHOMY
yIOCTOBEpEHUIO. bpauHbIM JOrOBOPOM CYyHpYIrM BIpaBE M3MEHUTH OIPEEICHHBIH
3aKOHOM PEXHM COBMECTHOM COOCTBEHHOCTH, YCTAaHOBUTH PEXHM COBMECTHOI,
JIOJIEBOM WJIM pa3fiefibHOM COOCTBEHHOCTM Ha BCE HMYILECTBO CYINPYroB, €ro

OTACIBbHBIC BUABI NJIM UMYIICCTBO KAXKJO0T'O N3 CYIIPYTOB.

" Momun E.C., Eppemos E.H. TIpaBoCcyGBEKTHOCTh HHAMBHIYAIbHOTO MPEANPHHEMATES //

AKTyallbHBIE TIPOOJIEMBI POCCHIMCKOTO YaCcTHOT'O IpaBa Marepuaibl Bcepoccuiickoil Hay4HO-
npaktudeckoit koupepenuuu. 2016. C. 88- 92.
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[Ipu sTOoM cienyeTr uUMETh B BHUJIY, UYTO OpayHbll JOTOBOP MOXET OBITh
3aKJIFOYEH B OTHOIIIEHUH KaK UMEIOLIErocs, Tak 1 OyIyIlIero MMyIecTBa CylpyroB.

Cynpyru BIipaBe OIpeAesuTh B OpayHOM JIOTOBOPE CBOM IpaBa U 00513aHHOCTU
[0 B3aMMHOMY COJIEPKaHUIO, CIOCOOBI y4acTus B JOXOJax JAPYr Apyra, MOPsAOK
HECEHMs] KaXKIbIM M3 HHUX CEMEHHBIX pacxoJ0B, HMYILECTBO, KOTOpoe Oyaer
NepeIaHo KaXIOMYy U3 CYIIPYroB B Cllydyae pacTOp>KeHUs Opaka, a TakKe BKIIIOUUTD B
OpauHbIii TOTOBOp JOObIE WHBIE TMOJIOKEHUS, Kacalolecsl HMMYIIEeCTBEHHBIX
OTHOLIEHUHM cymnpyroB. [Ipu 3TOM HEOOXOJUMO OTMETUTH, YTO B 3aKOHOAATEIIbCTBE
NPEAyCMOTPEHbl M TApAaHTUU MPaB KPEAUTOPOB MPHU 3AKIIOUYEHUU, U3MEHEHUU H
pacTtop:keHuu OpauHoro jgoroBopa. Tak, cornacHo cratbe 46 CK cynpyr o0Os3aH
YBEJAOMIIATh CBOETO KpenuTopa (KpEeauTOpOB) O 3aKIOYEHUH, M3MEHEHUU WIH
pactopkeHuu OpauHoro goroBopa. IIpu HEBbIMOMHEHHH 3TON 00SI3aHHOCTU CYHpPYT
OTBEUaeT IO CBOMM O0O0s3aTENbCTBAM HE3aBHUCHMO OT COJEpXKaHUS OpayHOro
noroopa. Kpome Toro, kpeautop (KpeauTopbl) Cynpyra-Io/bKHUKA BIIPaBe
TpeOOBaTh M3MEHEHMsI YCIOBUN WM PACTOPKEHHS 3aKIIOUEHHOTO MEXIY HUMH
JIOTOBOPA B CBSI3U C CYIIECTBEHHO M3MEHUBIIMMUCS OOCTOSITENHCTBAMU B MOPSAKE,
yCTaHOBJIEHHOM cTaThsiMu 451-453 T'K PO.

Hcxonsga U3 HOPM 3aKOHOJATEIbCTBA, NPHUBJIEYEHHWE BTOPOrO CyIpyra He
OpeANpUHUMATENST K TPaKIaHCKO-TIPABOBOM  OTBETCTBEHHOCTH  CYIpyra
VWHIUBUIYAIBHOIO NPEANpPUHUMATENS  SIBJISIETCS  JIONOJIHUTEIBHON  rapaHTHEl
KpEIUTOpa, 4TO B35TOE HA ce0s JOIKHUKOM 00s13aTENBCTBO OYAET UCIIOTHEHO.

OpHako B HMCCIEAOBATENIbCKOM JIMTEpAaType CYIIECTBYET TOYKa 3peHUS,
COTJIACHO KOTOPOI HEOOXOIMMO UCKIIOYUTh COJUAAPHYIO OTBETCTBEHHOCTh CyNpyTa
- HE MPEANPHHUMATEIS [0 003aTEIbCTBAM CYIPYTa - IPEIPHHIMATENIS .

[IpencraBnsieTcst o6ocHoBaHHOM no3unus M.A. ["anknHa, corinacHo KOTOpoi
«conuaapHas OTBETCTBEHHOCTh OOOMX CYNpPYrOB BO3MOXHA JHUIIb B TOM Ciyd4ae,
Korjga oba cymnpyra HMMEIOT CTaryC WHAMBUIAYAJIBHOTO MNpEANpUHUMATENS WU

3aKJIII0OYUIIN HEHCITOJITHEHHBIN 1501051 HCHAaAJICKAILIC HCITOJTHCHHBIM

*% Tllesenes C.IO. [IpaBoBOE TMONOXKEHHE WHAMBUIYAIBHOTO TNpeanpuHuMatens B Poccum //

CouuaapHO-5KOHOMUYECKas MOMUTHKA Poccruu mpu mepexoje Ha WHHOBAIIMOHHBIA TYTh Pa3BUTHUS
MaTepHalbl 8-if MeXIyHapoIHOW Hay4dHO-TIpakTHYecKor KoH(pepeHuuu. 2016. C. 166.
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NpeANnpuHUMATENbCKU noroBop. Kpome 3Toro, cydbcuamapHas OTBETCTBEHHOCTD
cympyra — He MNpEAIpUHUMATENS] HE JOJKHA PaclpOCTPaHSATHCS Ha MMYIIECTBO,

npUOOPETEHHOE 10 BCTYIIEHUS B OpaKk».
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3akjoueHue

Ha ocHoBaHuum wu3y4eHHOro MaTepualia, Kacaroulerocs o0coOeHHOCTeH
IPaKJaHCKO-ITPAaBOBOM OTBETCTBEHHOCTH B MPEANPHUHUMATEIBCKUX OTHOLIEHUSX
MO>KHO CHENATh CJAEAYIOIIHE BbIBOBI.

1. Cpenun 0COOEHHOCTEH TI'pakJaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH, KOTOpbIE
NO3BOJISIOT BBIAEIHUTh €€ Cpeau APYTHX BHJIOB FOPUIMYECKONM OTBETCTBEHHOCTH
MO>KHO Ha3BaTh CJIEIYIONIEE:

- UMYILIECTBEHHBIN, KOMIIEHCAIIMOHHBIA XapaKTep;

- MIOCTYIUICHHE PE3YJIbTATOB IIPUMEHEHHS CAaHKIUI B MOJIb3Y JHULA, IPABO KOTOPOIO
HapYUIEHO;

- BOBMOXHOCTB OBITh MPEAYCMOTPEHHOM COTJIallleHueM CTOPOH;

- 3aBUCHMOCTb IPUMEHEHUS CAHKIUI OT yCMOTPEHUS KPEIUTOPA;

- BO3MOKHOCTb €€ JJ0OPOBOJBLHOTO BO3JIOKEHUSI Ha ce0s1 TPaBOHAPYIIUTEIIEM.

2. ['paxknaHcko-TipaBoBasi OTBETCTBEHHOCTh B cdepe MNpeAnpruHUMATENbCTBA
BBITIOJIHSET CAEAYIOMNE PYHKIUU:

- BoccranoBurenbHas — (KOMIEHCAalMOHHas)  (QYHKIMS -  BOCCTAHOBIICHUE
MMYILIECTBEHHOT'O MOJIOKEHUS MTOTEPIEBIIETO (3a CUET CPEACTB IPABOHAPYLIUTEIS) B
HCXOJTHOE COCTOSIHUE, B KOTOPOM TOT HaXOJIUJICS IO COBEPILIECHUS B OTHOILIEHUU HETO
IpaBOHAPYLIECHUS.

- BocnurarenvHas (mpenynpenurenbHas) (YHKIUS - BBIPAXKACTCS B OCYXKICHUU
IPOTUBOIPABHOIO  TOBEJAEHUS B  JIEJIOBOM  cpede, UYTO  CHOCOOCTBYET
IPEIOTBPALICHUIO COBEPUICHUSI CyObEKTaMH MPEANPUHUMATENBCKONW JESTEIbHOCTH
NpaBOHAPYLIEHUI B OyIyIIEM.

- HtpadHuas GyHKIMS - MPOSBISETCS B UMYIIIECTBEHHOW OTBETCTBEHHOCTH CyOBEKTa
peANnpuHUMATENbCTBA. HecMOTpss Ha TO, 4YTO JaHHAs OTBETCTBEHHOCTb HECET
KapaTeabHYyI0 HAIIPaBIEHHOCTh HE HA IMYHOCTb, & HA UMYIIECTBO MPEIITPUHUMATENS,
OTpULIATEIbHBIE TIOCIEACTBUSA, BO3ZHUKAIOIIME IIPU 3TOM, MO3BOJISIIOT TOBOPUTH O
HaJIMYMK KapaTeabHOU (PYHKIMHU, KOTOpas SIBISIETCS CBOCOOPA3HBIM PEryIUPYIOIIUM

(bakToOpoM B NpPeaIPUHUMATENBCKOMN €SI TEIbHOCTH.
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-  Crumynupyromass QyHKOus — BbIpaXaeTcss B TNOOYXIEHHH CYOBEKTOB
MPEANPUHAMATEITLCKONW JICSITSIBHOCTH B OTHONICHHSIX MEXAY COO0OH, a Takke ¢
NOTPEOUTENSIMU K HaJJIekKalIeMy MOBEACHUIO U COOJIIOICHUIO HOPM T'Pak1aHCKOTO
3aKOHOJIaTENbCTBA.

3. Ilpu Oonee pAeTalbHOM aHAM3E TPAXKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH
OpeAnpuHUMarenss ObUIO  BBISICHEHO, YTO KOMMEpPUYECKHE OpraHu3alud U
WHUBUyaJIbHbIE TIPEANPUHAMATENN, TI0 OOIIeMy MPaBUly, HECYT IMOBBIIICHHYIO
OTBETCTBEHHOCTh 32 HEHCIOJHEHUE 00s513aTeIbCTBA B COOTBETCTBUM CO cTartheit 401
['K P®. Ona nposiBisieTcsi B TOM, 4TO CYOBEKT MPEANPUHUMATEILCKON IS TEIbHOCTH
HECET TIPAXKIAHCKO-TIPABOBYKD  OTBETCTBEHHOCTh HE3aBUCMMO OT BHHBI W
0CBOOOXIAETCSI OT OTBETCTBEHHOCTU TOJILKO €CJIM JOKAXKET, YTO HEUCIIOJIHEHUE WU
HEHaJUIeKaIlee UCTIOTHEHNE 00513aTeThCTBA HACTYITUIIO BCIEACTBUE HETIPEOI0TMMOM
cuwibl. Hcxoas w3 3TOro, MOXHO CHENAaTh BBIBOJ, YTO [UJIA HACTYIUICHUS
OTBETCTBEHHOCTH MpEINpPUHUMATENS, MO O0O0IIeMy MpaBuily, IJOCTATOYHO TpeX
YCIIOBHH:

- HaJM4yue yOBITKOB WM BpeAa y Kpeautopa (MOTEepPHEBIIEro) Mpu MOJIyYeHUH YCIyT
HEHAJIEXKAIIEro KaueCTBA WM MOCJE UX TOIy4YCHUS,

- HAJIMYUE TPUYUHHO-CICIACTBEHHOW CBSI3M MEXIy ACHCTBUSAMU (Oe3/1eliCTBHEM)
CyObeKTa MPEeANPUHUMATEIHCKON ACATEILHOCTH W HACTYNUBIIMMHU B PE3yJbTaTe
TakuxX JelcTBUi  (Oe3ACHCTBUS), XapaKTEpU3yeMbIX KaK OKa3aHWE YCIyT
HEHaJIJIeXkKAIIEro KauyecTBa, MOCICICTBUSIMHU IS KpeauTopa (MOTEPIICBIIETO) B BUIE
yOBITKOB UJTU BPEAa;

- MPOTHBOIMPABHOCTH MOBEJCHUS CyOBEKTa MPETPUHIMATEHCKOMN IeITEIbHOCTH.

4. JlesTenbHOCTh MpeAnpUHUMATENIed B COBPEMEHHBIX YCIOBUSIX XO3SHUCTBOBAHUS B
Poccun sBisieTcss BechbMma CIIOXKHOUM, YTO OOYCJIOBJICHO OOJIBIIUM KOJMYECTBOM,
MPEXJIe BCEro, BHYTPEHHUX (HaKTOPOB, U TIOITOMY TPeOYyeT CO3/MaHUsSI KOMIUIEKCHOM
CUCTeMBbl oOOecredYeHUsT DKOHOMHUYECKOW O€30MacHOCTH MpeaIpPUHUMATENHCTRA.
Heobxoaumo  BbIpaboTaTh  TpaBOBBIE  MOJAENHM  000OCOOJEHUS  UMYIIECTBA
VHIMBUIYAJIbHOTO MPEANPUHUMATENIS - HY’)KHO Y3aKOHUTh PETUCTPAILMIO HE TOJBKO

Julla B KAauyeCTBE WMHIMBHUAYAJbHOIO MpeanpuHumMaresns 0e3 oOpa3oBaHuUs
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IOPUIMYECKOTO JIMLA, HO U €ro jena (Ou3Heca), yIpaBisieMOro TakuMm JuioMm. Taxoke
CTOUT OOpaTUTh BHUMAHHUE HA MPHUHLUI COPA3MEPHOCTH OTBETCTBEHHOCTH
IIPEANPUHUAMATENIEN B IPaKIaHCKUX NMPAaBOOTHOWIEHUAX. CiieyeT BHECTH U3MEHEHHUS
B crarbio 333 I'K P® B wyacTu BO3MOKEHHS OOS3aHHOCTH HA CYJ YMEHBIIHUTH
HECOpa3MEpHBIA  yObITKAaM pa3Mep HeycToWku. JlaHHas HopMa  JODKHA
pacupocTpaHATbh CBOE JEHCTBHE HA OTHOLICHHs, BO3HUKAIOIIME B CBA3H C
OCYLIECTBJIECHUEM JIMLIAMHU MPEINTPUHUMATENBCKON ESITEIbHOCTH BHE 3aBUCUMOCTH
OT 3asBJICHUS JODKHUKA 00 YMEHBIIEHUH TaKOW HEYCTOWKH BBUY HEIOIYCTUMOCTH
IOJIyYEHUS] KPEAUTOPOM HEOOOCHOBAHHOW BBITO/IBI.

5.  OCOOEHHOCTBIO  TPaXJIAaHCKO-TIPAaBOBOM  OTBETCTBEHHOCTH  sIBNIsieTCS €€
DKBUBAJICHTHBIM  XapakTep KOMIICHCAallUM BpeNa, HO BCTPEYAKOTCA  TAKKE
HEIKBUBAJICHTHbIE CaHKUMH. X 1enpto €€ BBICTYNAET, B IEPBYIO OYEpEdb, HE
KOMITEHCAllMsI MMYILECTBEHHOTO BPEAd, a4 BOCHUTAHUE W HAKA3aHHE HapyLIUTEJ
oOs3arenbscTBa. [103TOMY B TEpPMUHOJIOTHH TPAXKIAHCKOIO MpaBa HEOOXOAUMO TAKOE
NOHATHE, KaK «HakazaHue». HakazaHue B cdepe TrpakIaHCKO-IPABOBOU

OTBCTCTBCHHOCTH B NPCANPHUHHUMATCIBCKHX OTHOIICHUAX CICAYCT IMOHHUMATb KakK

peTeprieBaHue JUIOM (6] OpraHu3aluei, OCYIIECTBIISIIOIIUMHU
NPEANPUHUMATEIECKYI0  JCSTENBbHOCTh, W HAPYIIUBIIUMH  OOSI3aHHOCTH,
NPEAYCMOTPEHHBIE  TPAXJAHCKUM  3aKOHOJATEILCTBOM,  HEOJIAronpHUATHBIX

UMYIIECTBEHHBIX TOCJEACTBUNA, HWMEIOMINX LEIbI0 HE TOJBKO 3KBHBAJIEHTHOE
BO3MEIIIEHWE Bpella IMOTEpPIeBIIEMYy, HO W  B3bICKAHHE JIOTOJHUTEIbHBIX
KOMIIEHCAIIUH B MOJIb3y MOTEPIIEBIIET0 CBEPX MPUUYNHEHHOTO yiepoa.

6. HccnemoBanue  0OCOOEHHOCTEH  IpakIaHCKO-TIPABOBOM  OTBETCTBEHHOCTHU
WHVBUAYAJTHOTO MPEANPUHUMATEIS TTO3BOJIMIIO CAEIaTh CIASAYIOIIUE BHIBOIBI:

- OCHOBHOM 0COOEHHOCTBIO IPaXKIaHCKO-TIPaBOBOM OTBETCTBEHHOCTH
WHJMBUAYAJILHOTO MNPEANPUHUMATENSA, OTIIMYAONIEH €ro OT IOPUIMYECKOTO JIUIA,
SIBJISIETCS TO, YTO MHAMBUIYAIbHBIN MPEINPUHUMATEL OTBEUAET MO 00s13aTeIbCTBAM
BCEM CBOMM HMYIIECTBOM, B COCTaB KOTOPOTO BXOJUT €0 JIMYHOE MUMYIIECTBO KaK
(u3MUECcKOro JuIa, 3a UCKIOYEHUEM MMYIIECTBA, HA KOTOPOE MO 3aKOHY HE MOXKET

OBITH 0OpAILIEHO B3bICKAHUE (€AMHCTBEHHOE XKWIbE, IPEAMETHI JOMaITHEro 00MXo/a,
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rOCy/lapCTBeHHbIE HArpajabl W T.1.) B OTHOIIEHHMH IOPUAWYECKOTO JHIla padoTaer
OPUHITUI: FOPUIMYECKOE JIMIO HE OTBEYAET IO 00s3aTeNbcTBaM COOCTBEHHUKA
(YyyacTHHMKA, YYpEIUTENs), TaKkKe KaK COOCTBEHHHMK (y4YacCTHHUK, YUPEAUTENb) HE
OTBEYAEeT MO 00S3aTeThCTBAM HOPHIANYECKOr0 JKMa (MCKIIOYEHUEM MOTYT
MOCITYKUTh, HATPUMEP, YIACTHUKH TOJTHOTO TOBAPHIIECTBA, KOTOPHIE OTBEYAIOT IO
00s13aTeNTbCTBAM TOBApUINECTBA BCEM CBOWM HMYIIECTBOM BHE 3aBUCHMOCTU OT
pasMepa BKJIa[a.) YUPEOUTENH HOPUIAYECKOTO JIMIA HECYyT PHUCK HACTYIUICHHS
OTBETCTBEHHOCTH TOJBKO B YaCTH pa3Mepa BHECEHHBIX BKJIAJIOB B YCTAaBHOW KamuTall
OpTraHH3allNH;

- o0mmiell 4epTol TpaKHaHCKO-TIPABOBOW OTBETCTBEHHOCTH WHIMBHUIYaTbHBIX
peanpUHIMATEIICH " IOPUIMYECKUAX JIMIL, OCYIIECTBIISOIITUX
MPEANPUHUMATEIECKYIO IESITEIbHOCTD, SIBJIICTCS WX IMOBBINICHHAS OTBETCTBEHHOCTH
3a HapylmieHue o0s3aTtenbcTBa. 1o ecTh, Ha CyOBEKT MpeAnpHHUMATEIbCTBA
BO3JIO’KEHAa OTBETCTBEHHOCTh 3a TO, YTO OH HE TMPOSBHJI JIOJDKHOW CTETeHH
OCMOTPHUTEIHHOCTH U 3a00TIMBOCTH MPHU UCIIOJTHEHUH 0053aTEIILCTB;

- OCOOCHHOCTBIO TPAKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH WHIUBUIYaIbHBIX
NpeanpUHUMATEICH SBIAETCA TOT (PAKT, YTO TPAKIAHCKOE 3aKOHOAATEIHCTBO HE
MPOBOJUT YETKOW TPAHUIIBI MEXKIYy HWMYIIECTBEHHONM OTBETCTBEHHOCTHIO TIO
00s3aTenbCTBAM  TpakJaHWHA KaK HMHIWBHUIYaTbHOTO TpEANpPUHUMATENS U
OTBETCTBEHHOCTBIO IO JIMYHBIM 0053aTEIbCTBAM, HE CBSI3aHHBIM C OCYIIECTBICHUEM
IpaXXJTaHUHOM  TPEANPUHUMATEIBCKON  AesTenbHOCTH. OTCYTCTBYET  YETKOE
pasrpaHWYeHre, KaKyl ACSITeNbHOCTh CUYHMTATh MPEAIPUHUMATENBCKOW, a KaKyIo
MPU3HABATh OOBIYHBIMU JEHCTBUSAMH (U3MUECKOTO JIMIA 10 PaCHOPSKEHUIO
oOBeKTaMu CcBoel coOcTBeHHOCTH. /[l TOro dYTOOBI BEpPHO pPa3TPaHUYUTH
MPEANPUHUMATEIECKYIO  JEATeIbHOCTh OT WHOW WHHUITMATUBHON JEATETHLHOCTH
HEOOXOMMO OOPATUTHCS K KOHEYHOW IEeTW WHIWBUIYAIBHOTO TPEANPUHUMATENS,
KOTOpasi 3aKII0YaeTCs B CHCTEMATHUECKOM MOJTYYCHUH MpUObUIN. JleaTeabHOCTh, He
COOTBETCTBYIOIAS TAHHOM IIEJIH, HE MOXKET CUUTATHCS MPEANPUHUMATEIbCKOM.

- CIIOPHBIM MOMEHTOM B BOIIPOCaxX TpakJaHCKO-NIPABOBOW OTBETCTBEHHOCTH

HHIUBUYaJIbHOI'O NpCANPUHUMATEIIA ABIIACTCA OTBCTCTBCHHOCTD Cympyra
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WHIMBUYAIBHOTO TPEANPUHUMATENS, B CIIydae €CJIM MEXIAy HUMHU HE 3aKIOYCH
OpauHbIl JTOTOBOp. KpemuTop WHAWBHIYaTbHOTO MPEANPUHUMATENS HUMEET IPaBoO
3asgBUTh TpeOOBaHME O pasjene OOIIero WUMYIIECTBa CYNPYTrOB IS OOpalleHUs
B3BICKAHHS Ha JIOJNI0 CYyNpyra - WHAWNBUAYAIBHOTO TpeanpuHuMarens. [lpu
HEJIO0CTATOYHOCTH 3TOTO MMYIIECTBA CYNPYTHd HECYT MO YKa3aHHBIM 005S3aTeIbCTBAM
COJIMJIAPHYIO OTBETCTBEHHOCTbh MMYIIECTBOM KaXIOro M3 HuX. Mcxoms w3 HOpM
3aKOHOJIATEIhCTBA, NPUBICYCHHE BTOPOTO CyNpyra HE NPEIIPHUHAMATEIS K
rpakIaHCKO-TIPaBOBOM OTBETCTBCHHOCTH cymnpyra WH/IMBUYaJIBHOTO
NPEANPUHUMATEIS SBJISICTCS TOTIOJIHUTSIILHON TapaHTHEeH KPeIUTOpa, 4TO B3ATOC HA
cebsi  JMODKHUKOM  o0s3aTenbcTBO  Oynmer  ucmonHeHo.  OpHako — Gosee
NPEANOYTUTEIbHA TOYKa 3pPEHUs, COMIACHO KOTOPOW HEOOXOIUMO HCKIIFOYUTh
COJIUJAPHYIO OTBETCTBEHHOCTH CYNpyTa - HE MPEANPUHUMATEIIS 10 00513aTeIhbCTBAM

cymnpyra - IpeanpuHUMaTeIs.
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