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BBEJAEHUE

AKTYaJIbHOCTh  TeMbl  HMCCJeAOBAaHUS  OOYCJOBJIEHA  CIEHU(PUKON
MPABOOTHOIICHUH, & MUMEHHO MPUCYTCTBYIOIIUMHU B HEH, OCOOBIMU >KM3HEHHBIMU
O00CTOSITEILCTBAMU, C KOTOPHIMA HOPMBI IpaBa  CBS3bIBAIOT  HACTYIUICHUE
OTIPEJICIICHHBIX IOPUIUUYECKUX TOCIECTBUN. [laHHbIE 00CTOSTENBCTBA B TEOPUH U HA
MPAKTUKE MOJYyYUSIM Ha3BaHUE I0OpUINIECKUX (aKTOB.

B nmnocnenHue roapl Hame TOCYJApCTBO NEPENKUIO HEMAJIO COLMAIBHO-
PKOHOMHYECKUX pePopM H NpeoOpa3zoBaHUM, KOTOpBIE BIIOCIEACTBUU OKa3ald
OLLYTUMbIE U3MEHEHUS B O0JIACTH COLMAIBHOrO OOECIEYEHUsl, @ UMEHHO OHO CTaJlo
HAaMHOTO CJIOXHEE YCTpoeHO. /IMHaMHMYHOCTh cOBpeMeHHOro obmiectBa B Poccun
NPUBEIO K IMOCTOSHHBIM II€peMEHaM B 3aKOHOAATENIbCTBE, YTO B CBOIO OYEpE.b
MPUBOIUIIO K TIOCTOSSHHOMY MOHUTOPHHTY COIIMAJIBHBIX U 00111€CTBEHHBIX OTHOIICHUN
B IesiX 0oJyiee TOYHOTO TMOHUMAHUS TEHACHIIMI pa3BUTHS OOIECTBA B IIEJIOM.
3HayeHUEe MOPUAMYECKUX (PAKTOB TPYAHO TMEPEOLICHUTh, B JaHHOW CHUTYallWH,
MOCKOJIbKY JTaHHBIE (DAKTHI SIBJISIIOTCS OCHOBOTIONATAIOIIMMHU, BE/lb, IO CYTH, HAJTMYNE
IOpUIUNYECKOTO  (DakTa SBISETCA OCHOBAHHEM BO3HMKHOBEHHS  COLIMAIBHOIO
MpaBoOBOro OTHoIEeHUs. OAHO BBITEKAET U3 ApYyroro. be3 Haliuuus HOpUIUYECKOTO
(dakTa HEBO3MOKHO BO3HHUKHOBEHHE, TAK)KE KaK U M3MEHEHHE, 00 MpeKpalieHue
npaBa Ha TOT WIM MHOW BHJ COLMAJIBHOTO OOECIEUEHHs, a TaKKe HEBO3MOXKHO
HACTYIUICHHE KakKux-TMO0 TpaBOBBIX TmociencTBuidi. [losTomy, Ha MO#M B3I,
aKTyaJbHOCTb JTAHHOU T€Mbl OYEBU/THA.

Crenenr Hay4yHoil pa3paboranHocTH TeMbl. [IpoGnema 3HadYeHUS
IOpUINYEeCKuX ()aKTOB B TpaBe COIMAIBLHOTO obecreueHus Oblna paspaboTaHa B
Tpynax B. Anapeesa, B. bensiea, E. Hukonaesoii, E. Mauynbeckoi, B. Tapacosoi, B.
[MaitxatauHoBa, C. 3un4enko, P. Xandunoit. OMHOBpEMEHHO CleAyeT BhIICIUTD U T€
WCCJIEIOBaHMsI, B KOTOPBIX ObUIa pa3paboTaHa oOmias Teopus TOHSITHS, BUIOB H

3HAYEHUs IOpUANYECKUX (PATOB B MpaBe COLMAIBHOTO oOecreueHus. 31eCh CIenyeT



BBIIETTUTH pabOTHI TakKe aBTOPOB, kKak O. KpacaBuukos, A. Kapixus, B. Apakyees, E.
['onenko, M. bysraoBa, A. 3aiikun, B. [Tonos, B. Mcakos, P. Xanduna.

O0beKkTOM MIVIOMHON PpadoThl SBISIOTCA OOIIECTBEHHBIE OTHOIICHHUS,
YPETYJIUPOBAaHHBIE HOPMAaMHM IIpaBa, BO3HUKAIOIIME TPHU OPEAOCTABICHUU
HYKIAIOIIMMCST TpaXKJ1aHaM IMOMOIIM JIMOO coAepKaHUs 3a CYET OOIIECTBEHHBIX
CPEICTB.

IIpenmMeTroM AUMIOMHOW PadoOThI SBISIOTCS IOpUAMYECKHE (DAKTHI B TpaBe
COLIMAJIBHOIO 00ECTIeYEeHMs], X BHUJbl, COCTAB, MPOLIEypa BOSHUKHOBEHHUS, @ TAK¥Ke
3HQYEHUE B MEXAHU3ME IIPABOBOIO PETYJIMPOBAHUSA COLMAIBHO IPABOBBIX
OTHOILICHUH.

Henbr0 AUMIIOMHOI PadOTHI SBISAETCS PACCMOTPEHHE M PACKPBITHE
cnequ(pUKu 00CTOSITENBCTB, MOPOKAAIOUIUX TPABOBBIE MOCIEACTBUS B OTPACIIH IIPaBa
couuaibHoro odecneuenus Poccun.

JUis TOCTUXKEHUsS] TOCTABJICHHOW L€ HEOOXOAMMO PEIIUTh U PacCMOTPETh
CJIEAYIOIIME 3aJaUu:

o UCCJIEIOBATh OOILEMPUHATOE TEOPETHUYECKOE MOHSITHE FOPHUANYECKOTO
¢dakTa B mpaBe COIMAIBLHOTO 00ECIIeUEHUS;

o YCTAaHOBUTh TOYHOE 3HAUYCHHE IOPUAMYECKUX (PAKTOB B TpaBe

COIINaJIbHOTI'O O6CCHG‘{GHH${;

o W3YYUTh BUIBl FOPUAWYECKHX (AKTOB B TIpPaBe COIHAIBHOTO
o0ccCIICUeHHS;
o MIPOAHATIM3UPOBATH OCHOBAHUS U YCIIOBUS MTPEAOCTABIICHUS COITMAIBHOTO

obecrieueHusT KaK BUIBI COITUAIIBHO COITMATbHO-00CCIICYNTEIbHbBIX (PaKTOB.
I'eorpaduueckne pamMkl HCCJIAeTI0BAHMA BKIIOYAIOT B CE0S TEPPUTOPHIO
Poccuiickon denepanum.
HUcTouHukoByo 6a3y muccjeI0BaHUSA MIUIOMHOH pPadoThl COCTaBIISCT
Koucturymuss PO, denepanbHbie 3aKOHBI W MHBIE HOPMATHBHO-TIPABOBBIC aKTHI,
MMEIOIINE OTHOIICHHE, a TAKXKE PETYIHPYIONIHE 00IIECTBEHHBIC OTHOIICHUSI B IPaBe

COLIMAIBHOTO 00ECIIeUEeHUS.



Becbma 3HauuMblil BKJIaJ B pa3padOTKy TEMbl UCCIEAOBAHUSI BHECITU TPYJIbI
NpEACTABUTENIC HAyKd IpaBa COLMAIBHOTO OOECIEYEHUs, MCCIEeA0BaBIINX
TEOPETUYECKUE U TPAKTHUUYECKHE TNPOOJIEMbl MCTOYHHUKOB TMpaBa COLMAIBHOTO
obecrieuenust, B dactHoctH, B.C. Annapees, B.Il. benses, E.}O. Huxomaera, E.E.
Mauynsckas, B.A. Tapacosa, B.I1I. [laitxatnunos, C.A. 3unuenko, P.O. XanduHa.

OtnenpHbIE MOMEHTHI, CBSI3aHHBIE C HOPUAWYCCKUMH (dakTaMud B IIpaBe
COIMAJIBHOTO 00ECTIeUeHNUsT paccCMaTpUBAINCh B HcciemoBaHmsx W pabdortax O.
KpacaBunkoBa, A. Kapuxus, B. ApakueeBa, E. ['onienko, M. BysiHoBoi1, A. 3alikuHa,
B. Ilonoga, B. Ucakoga, P. Xandunoii.

Metoabl ucciaenoBanus. [Ipy HanucaHuy [aHHOM JUIIOMHOM pabOTHI MBI

HCIIOJIB30BaJIM TAKUC HAYYHO-UCCICAOBATCIIbCKUC MCTOIbI KaK:

J aHaJIN3 JINTEPaTypHI,

J aHaJIM3 HOPMATHUBHO-IIPAaBOBOM ToKyMeHTauuu 1o reme BKP;

o U3y4eHue U 0000IIEeHNEe OTEUECTBEHHON U 3apy0eKHON NPaKTHKU;
J METO/1 CPAaBHEHHUS,

o aHaJIU3 U CUHTE3;

) KJIacCU(UKaIIIS;

° 000011IEeHHE;

° HMCTOPUYECKHUIN METO/T;

o CIEHHATBHO-FOPUINYECKUNA U CPAaBHUTEIBLHO-TTPABOBOM.

JlanHast TUIUIOMHAas paboTa COCTOUT U3 BBEACHHS (B KOTOPOM OOOCHOBBIBAETCSA
aKTyaJIbHOCTb TEMbI, OMNpeNeNsieTcss OOBEKT W MPEAMET, TePPUTOPUATbHBIE PAMKH
UCCIIEIOBaHMsI, a TaKXkKe JeslaeTcsi 0030p HAa MCTOYHUKU 0a3bl MCCIEIOBaHMS), IBYX

rJlaB, B LEJIOM OOBEIUHSIONIMX YeThlpe maparpada, 3akiIl0uyeHUue, UCTOYHUKH U

JUTEPATYDPY.



I'JTIABA 1. OPUINYECKHUE ®AKTHBI B ITPABE COIIMAJIBHOT' O
OBECIIEYEHUA

1.1. IlonsiTne OpUaAMYECKUX (PAKTOB B NIPaBe COIMAIBLHOIO o0ecreyeHmst

Opuanueckuii  ¢akT — 3aKOHOJIATENBHO 3aKpEIICHHBIE, BO3MOKHBIC
KU3HEHHBbIE OOCTOSITENILCTBA, HA OCHOBAHWU KOTOPBIX BO3HHMKAET, U3MEHSAETCS WU
IpeKpalaeTcs IPUINIecKoe nmpaBooTHomeHne. Kak mpaBuio, qaHHbIC KU3HEHHBIC
0OCTOATENHCTBA HE 3aBUCAT OT BOJH YEJIOBEKA M MO CBOEMY CYIIECTBY SIBIISIFOTCS
COOBITUSIMU BO3MOXKHBIMH, HO HE TEMH, KOTOPbIE JTOJKHBI IPOU30MTH 00s13aTENBHO.
Taxxe, mom ropuanYecKUM (AKTOM MOXKHO pacCMaTpUBATh  BO3MOXKHYIO
HOPEINOChUIKY Yy4YacTHsl CyObe€KTa B TOM HWJIM HMHOM OOLIECTBEHHOM OTHOILIEHUH.
«[Tomumo ropuguueckoro (pakta B TaKOM €ro MOHMMAaHUHU, B Ka4eCTBE MOJOOHBIX
OOIIMX MPEINOCHUIOK BBIACISIOT TaKKe HOPMY TpaBa M MpaBocrnocoOHOCTH» [15, c.
145-147].

IOpunnueckuii ¢akt B MpaBe COLMAIBHOIO OOECHEYEeHUS MOXHO YCIOBHO
pa3fenuTh Ha JiBa MOJABHUAA, & UMEHHO Ha coOblTue U aelictBue. CoObITHE SIBIISIETCA
BO3MOXKHBIM 00CTOSITEILCTBOM, KOTOPOE MOXKET CIIYUUThCS HE 10 Bosie yenoBeka. Kak
MPaBUJIO, K HACTYIUICHUIO MOJAOOHOTO HEOKHUIAHHOTO OOCTOSTENHCTBA YEIIOBEK HE
MOJKET 3apaHee IMOJATOTOBUTHCS, TOJBKO, BO3MOXKHO, YacTHYHO. Bo3MoXkHBIE
00CTOATENHCTBA B MPABE COITMATBHOTO 00ECTICUSHHM S, N3-32 KOTOPBIX MOTYT MOSIBUTHCS
opuandeckie  (GaxkTel, a TakKe MOTYT HACTyNHUTh TPABOBbIE TIOCIEACTBHUSA,
3aKOHO/ATEeIb CTapaeTcs 3aKpenuTh B 3aKOHOJATENbCTBE, YTOOBI B Cllydae HX
HACTYIUICHHSI, JTUII0 KOTOPOE CTOJKHYJIOCH C HUMH, MOTJIO TIONyYUTh HEOOXOIUMBIC
eMy IOpHUJIMYECKH 3HAUYMMBbIC JEWCTBUSA, a UMEHHO (CBS3bIBasi OOCTOSITENICTBO C
COLIMaJbHBIM OOECreYeHneM) HEOOXOIUMYIO MOMOIIb M MOJIEPKKY, CO CTOPOHBI
rocynapctea [15, c. 150-152]. OnHako Helb3sl OJJHO3HAYHO CKa3aTh, YTO BCE COOBITHS

II0 CBOEW ITPABOBOW IPUPOJE SIBISIOTCSA HETATUBHBIMU WM KaK PaHEe yTBEPKIAAIOCh



«HEOXKUJaHHbIMW». B KadecTBe mnpuMepa MOXKHO MPUBECTH JOCTHKECHUE
TpaXIaHUHOM TICHCHMOHHOTO Bo3pacta [11]. B mamHOM ciydae miis amma 3TOT
IOpuaudecKkuil (akT He SBIAETCS HEOXKUJAAHHBIM, a B KaKOW-TO Mepe Jaxe
3aKOHOMEPHBIM. [lake CMepTh TpakJaHWHA MOXHO HE CUYUTATh OJHO3HAYHO Kak
HEraTUBHOE O00CTOSTENbCTBO. HO, B 3aBUCHMOCTH OT TOTO0 KaKUMHU IOPUIUYECKU
dbakTamMu 1 BO3MOXHBIMH MPABOBBIMU MOCIIEACTBUSIMUA 0OPOCIIO 3TO OOCTOSTENHCTBO.
C SKOHOMHYECKOW TOYKH 3pPEHUS POACTBEHHUKU B CIIy4yae CMEPTH MOTJIU MOJIYYUTh
MPUINYHOE HACJIEICTBO, WM HANPOTUB JIMIIUTCS KOPMWIbLA U B JaJIbHEWIIEM HE
UMETh CPEJICTB K CYIIECTBOBAHHUIO, B TAKOM CJIy4ae Ja, JaHHbIA I0pUIndecKuil GhakT
MMEET HETaTUBHBINA XapakTep.

CymiecTByeT elie OJuH BHJl IOPUINYECKOro (akTa Mo BOJIEBOMY MPHU3HAKY, a
MMEHHO topuauueckuii ¢akt neiictBuda. Ilog nelictBueM mnoHuMaercs TOT (akT,
KOTOPBIW 3aBUCUT OT BOJIU JIFOJIEH, U UMH K€ COBepIIacTCA. JJaHHbBINM BOJIEBON PU3HAK
MOAPA3NAEIAETCA HAa MPaBOMEPHbIE U HEMpaBOMEpHbIC AchcTBUA. K mpaBoMepHbIM
JIEVUCTBHUSM OTHOCST T€, KOTOPBIE COOTBETCTBYIOT MPEANMUCAHHBIM TPABOBBIM HOPMaM,
a K HEIPABOMEPHBIM, CJIEIOBATEIBHO, HAPYIIEHUE HACTOSIIETO 3aKOHOAATEIbCTBA U
IIPAaBOBBIX MpeaNucaHui. B cBOW ouepeab, NPAaBOMEpPHBIE JEUCTBHUS MOMKHO
NOJpPAa3ICIUTh Ha IOPUIMYECKHE aKThl M Iopuaudeckue moctynku [15, c. 152].
FOpunuyeckue akThl UMEIOT CHENM(PUYECKYI0 HAMpPaBICHHOCTh Ha JOCTIKCHHE
IOpUJIMYECKUX TTOCTEACTBUM, K TPUMEPY - OIJIallleHUE CyJe0HOTO MPUTOBOpa B CY/IE.
A ropuanYecKre MOCTYIKH UMEIOT BEChMa HHTEPECHYIO CHENU(HKY, TTOCKOJIBKY OHH
HE HWMEIT CHEUUAIBHOM HAMpPaBICHHOCTH Ha JOCTHXKECHHE IOPUIMYECKHUX
MOCJIEACTBUMA, HO, TEM HE MEHEe, BCE PAaBHO HUMEIOT MECTO ObITh, K NMPUMEPY —
HalMCaHHasl XyJIOXKHUKOM KapThHa. HempaBomepHble AEUCTBUSA, B 3aBUCUMOCTH OT
TSDKECTU JICSTHUS, MOXKHO TMOJIPa3AeIuTh Ha MPECTYIUICHUS U MTPOCTYIIKHU, & KX B CBOIO
ouepeqlb Ha MaTepUalIbHbIC, TPAXKIAHCKUE, JUCHUILUIMHAPHbBIC, aAMUHUCTPATUBHBIE U
T.J.

Hopma mpaBa perynupyer v mojJpa3yMeBaeT OINpeAesieHHOE OOIECTBEHHOE

OTHOHICHHC, a4 TAKIKC XaAPAKTCP IPABOOTHOICHWA, TAKUM 06pa30M, YKa3bIBas Ha HCKHC



KU3HEHHBIE 00CTOSATEIHCTBA, IPH HACTYIUICHUH KOTOPBIX, 3Ta HOpPMa MPUBOJUTCS B
nevicteue. IIpaBocrnocoOHOCTh TpEACTaBIsAeT COOOM CYIIHOCTh, KOTOpash UMEET
CIIOCOOHOCTh PUOOPETATh MpaBa U OOS3aHHOCTH, MPU HATUYHH KOTOPBIX, CYOBEKT
MOKET BCTYNUTh B KOHKPETHOE TIpaBOOTHOIIeHHE. Takum oOpazoMm, s
BO3HMKHOBEHHUS, UW3MEHEHHUS WJIM TMpeKpalieHusi OOIIECTBEHHbIX IPAaBOBBIX
OTHOIIEHUIN HEOOXO0IMMO HATMYHUE COBOKYITHOCTH BBILICIIEPEUUCICHHBIX 3HAUCHU, a
UMEHHO HaJM4Yue MPaBOCIMOCOOHOCTH CYOBEKTOB, COBOKYIIHOCTH HOPM TIpaBa u
ropuanyeckoro ¢akra [15, ¢. 153-154].

Opunnueckne  gakTel MOXKHO  paccMaTpuBaTh Kak  CBOEOOpas3HoOe
JTI0KA3aTeJIbCTBO CYLIECTBOBAHMS OTpaciu mpaBa. MHorue (hakTbl UMEIOT MPaBOBOE
3HAYEHUE Cpa3y JUIsl HECKOJIBKUX OTpaciiell mpaBa, OHAKO, KaK1asi CAaMOCTOSITENIbHAS
OTpacib UMEET MPAaBOBOE 3HAUCHHE Cpa3y ISl HECKOJIIBKUX OTpaciiel nmpasa. M3yyas
COBPEMEHHYIO TEHJACHLMIO Pa3BUTHsS POJM IMpaBa COLUUAIBHOIO O0OECIEeYeHUs B
oOmiecTBe, Bce OOJblIE MOSBISIETCS HEOOXOAMMOCTh PACCMOTPEHHUS HOPUIUUYECKUX
dakToB B AaHHOU cdepe OOIIECTBEHHBIX OTHOIICHUM. PaccMmaTpuBas pa3iuvHbIC
MOMEHTBl YEJIOBEYECKOW JKM3HM, a HMEHHO POXKIEHUE, CMEpPTh, CTapoOCTh,
HEIpeABUACHHbIE OOCTOSITENbCTBA, 00J€3Hb, UHBAIMIHOCTE U TOMY MOJ0OHOE, BO
BCEX HJTUX AacleKTaX MOXHO HaWTH OTpPaK€HHE B HOpMax MpaBa COLHUAIBHOTO
obecrnieuenus. «fOpunnuecknii (pakT BBICTYHaeT YacCTHOW MPEINOCHUIKONW y4dacTus
CyOBeKTa B TOM WM WHOM COLMAJIbHO-O0ECHEYUTENIbHOM MPAaBOOTHOLIEHUHU, B TO
BpeMs KaK HOpMa MpaBa COIMAIBHOTO 00ECIIeYEHUs ¥ TIPABOCTIOCOOHOCTD BBIMTOJIHSIOT
PoJIb 00IIMX Tpeanochutok» [17, ¢. 135].

Kaxk panee Ob110 Cka3aHO B POJIM IOPUINUECKUX (PAKTOB BBICTYMAET KaKoe-JI100
MIPOUCIIIECTBUE, KOTOPOE HAIPSIMUK 3aTparuBaeT MHTEPECH CTPaHBI, OOIIECTBA WU
OTIEIbHON MTUYHOCTU (TpaxaaHuHa). OqHaKO, MPUBHECEHUE (PaKTaM IOPUIUUYECKOTO
CMBbICJIa B LIEJIOM, 3aBUCUT OT BOJIM 3aKOHOAATENsl, @ UMEHHO TOT CMBICI, KOTOPBIi
HanOoJIee SBIIACTCS 3HAYUTEIBHBIM WM BaXHBIM. K mpumepy, eciu paccMaTpuBath
NMOoJ00HYIO MBIC/Ib B pa3Mepax CTPaHbl, TO B HACTOSIIIUA MOMEHT ISl HAalleil CTpaHbl

aKkTyasbHa  JeMorpaduueckass mpoOiiema, Onaromaps KOTOpOM  BO3HUKAET



IOpUANYECKUH (DaKT B MpaBe COLUATBHOTO 00ECIEUeHHsI, @ UMEHHO 3TO OTPAXKAETCA B
IOJIICPYKKE MHOTOJICTHBIX ceMelt mocoousmu [12]. Takum oOpa3oM, B IOPHINICCKUX
dakTax, UMEIONMX 3HAUYCHHE ISl TIpaBa COIMUAIBLHOTO OOECTICUCHUs, BBIPAKACTCS
MO3UIMST TOCYJapCTBA, KAacaTENbHO TEX OOCTOATEIbCTB, KOTOPHIE OHO CYHUTAeT
Hanbosee HEOOXOAMMBIMH W JOCTATOYHBIMHU JUIS TOTO YTOOBI TpakKIaHUH MOT
MOJyYUTh OMNPEACNEHHBIA BUA TOCYAapCTBEHHOW TMOIICPKKHA, COLUATHHOTO
obecriedeHus 3a CYET 00MEeCTBEHHBIX cpeaAcTB [13].

PaccmatpuBast ropunndeckue (akThl B MPaBe COLMUATBHOTO O0CSCTICUCHUS, MBI
OTPaHUYMBAEMCSI TOJILKO paMKaMH JTaHHOW OTpaciid, B TO BpeMs KakK COIMAJIbHO-
obecrieunTebHbIE (PAKTHl MOTYT IEepPECceKaThesl C IPYTHMH OTpaciisiMu mpasa [16, c.
97-102]. CreayeT ynmoMsIHyTh COLMAIBHO-00€CIICUUTEIbHBIC (BaKThl, KaK OTIACIbHYIO
IPaBOBYIO OTpacilb, XOTA, MO CYTH, OHA TaKOBOW He sBisierca. Ponb commanbHO-
o0ecreunTeNbHbIX IOPUINYECKUX (PAKTOB JTOBOJIBHO BEJIMKAa B IPABE COLUAIBHOIO
o0ecriedyeHuns, IMOCKOJbKY Oyiaroiapsi UM MPOUCXOAUT TPaBOBasi CBSI3b MEXKAY
cyOBbeKTamMu MpaBOOTHOLICHUH. [laHHAs TpaBOBasi CBSI3b OMPENEIsIeT BOSMOXHBIC WIIH
KOHKPETHBIE BU/Ibl COLMAIBHOIO 00ECIICUEeHUs, KOTOPbIE MOTYT OBITh IIPEOCTABIEHBI
OIHOW CTOpPOHOM Apyroil. biaromapst ABOMCTBEHHOM CTPYKTYypE AAHHOM OTpPACIIH
JUIO, TMOJIyYarllee COLUAIbHOE O00eCleYeHne, MOXKET HUMETh HECKOJIBKO
npaBooTHouleHui. K mpumepy, st HazHaueHHsI TOCYJApCTBEHHOMY CIyKallemy
TICHCHU 32 BBICIYTY JIET HEOOXOIUMO HAJIMYKME CTaxka CiayxkOwl [5], omHako 31ech
MOKHO PacCMOTPETh KaTEerOpHH IpakJaH, KOTOPbIE OTHOCSTCS K TOCYIapCTBEHHBIM
CITy’KallliM, TIOPSAZOK TPOXOXACHUS CIYKObI M TOMYy MpodYee, TO €CTh, MTOMHMO
COLIMAJILHOTO 00eCTeYeHHsI 3/1eCh TAK)KE MOYKHO PaCCMOTPETh W aJIMHHHUCTPATHBHOE
npaBo. B momgo6HOM ciyuae mpecekarotcs ABe chepbl MpaBa, YTO B CBOIO OYepelb
MO3BOJIICT BBIMTH 3a paMKHU OTPACIH COIMAIBHOTO OOECIEUEHHsS W PACCMOTPETh
ropuandeckre GakThl B Oosiee MMpoKoM nmoHuManuu [16, c. 102-105].

Opnako cneayeT YNOMSHYTH €€ OJWH BECbMa MHTEPECHBIH MOMEHT,
CBSI3AHHBIN C HOPUANYECKUMH (haKTaMd B COIMAILHOM OOECNeYeHHH, a MUMEHHO

3HAYEHHE B IOPUJIAYECKOW TMPUPOAE YCIOBUW H OCHOBAHUW, 10 KOTOPBIM



IpEeIOCTaBIIICTCS M Ha3HA4aeTcs couuanbHoe obecneyeHue. llog ocHoBaHueM
MOHUMAIOTCSI HEKUE KOHKPETHBIE )KMU3HEHHBIE 00CTOSITENIbCTBA, KOTOPBIE 3aKPETLICHBI
Ha 3aKOHOJATEIbHOM YpOBHE U Oylarojaps KOTOPBIM Tpa)</IaHWH HMMEET IpaBO Ha
NIOJyYCHHE KOHKPETHOU momoriu, oo moanepxku [16, c. 145-150]. K npumepy,
JIMIO, JOCTUTLIEE IIEHCHOHHOTO BO3pacTa, UMEET IIPaBO HA MOJIYYEHUE MEHCUOHHBIX
BBIILIAT B COOTBETCTBUHU C PepepanbHbIM 3aK0HOM «O rocyjapcTBEHHOM IIEHCHOHHOM
obecrieuernn B P®» [11], B maHHOM cilydae OCHOBAaHUEM SIBISICTCS JIOCTHKCHHE
NEHCUOHHOTO Bo3pacTta. Ilox ycioBueM noHumaroTcsi (akThl, KOHKPETU3UPYIOIINE
WIM JIONOJIHAIOIIME OCHOBHOW (PakT, TO €CTh, HNPUMEHHUTEIbHO K NEHCUOHHOMY
00€eCIEeYEHHIO - YCIOBUEM MOKHO Ha3BATh CTPaXOBOM NEHCUOHHBIN CTaX. JlanHbIE
TEPMUHBI B FOPUINYECKON TEPMUHOJIOTMH, MOT'YT CYILIECTBOBATH KAK I10 OTAEIBHOCTH,
TaK U BMECTe, K MIPUMEPY, KaK paHee ObUIO CKa3aHO, OCHOBAHUEM JJIsl TOJyYEHHUS
IIEHCUU SABJISIETCS JOCTHKEHHE OIIPEACIIEHHOIO BO3pacTa, IIPU 3TOM  TaKKe
YUHUTBIBAECTCS NIEHCUOHHBIM CTPaXOBOM CTa)K, KOTOPBIM B CBOI OYEPENb SIBIIACTCA
JOTOJHUTENbHBIM ~ YCIOBHEM, JIOOABJISIOIIMM  JOMOJHUTEIbHYIO  BO3PACTHYIO
KOHKpeTukKy [16, c. 150-154].

Takum 00pazoM, clieyeT OTMETUTh, YTO IOPUIUYECKUN (AaKT MMEET BaKHOE
3HaYeHHE B OOIIECTBEHHBIX OTHOUICHMSIX, MOCKOJbKY Ojarojaps €My CO3JaroTcs
IPEANOCBUIKM K BO3HMKHOBEHMIO IIpaBa, a TAKXKE €ro JaJIbHEWIee IBHUKEHUE U
peanuzanusi. brnarogapst ropuauyeckuMm (akTaM B OOIIECTBEHHBIX OTHOIIECHUSIX
ylaeTcss TOYHO ONPENeNIUTh YKOHOMUYECKHE WM HHblEe Ojiara, MpenocTaBisieMble
roCyapCTBOM B paMKaxX 3aKOHOJATENbCTBA MU MHBIX HOPMATHMBHO-TIPABOBBIX aKTOB

HYXJAIOUIMMCS TpaXKIaHaM.

1.2. 3Havenne wpUAHYECKHX (PAKTOB B TMpaBe COUUAILHOIO

odecrmeueHus

Kak u Obl1o paHee cka3aHO, 3HAUYCHHE IOpUIUYECKUX (HaKTOB B MpaBe

COLIMAJIbHOTO OOECIeUeHHs U B 1IEJIOM B MIPABOBOM OTPACIH, TOCTATOYHO BeIHKo. [1o
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CyTH, Oaronaps opuandecKuM pakTaM 1 CyIIECTBYET MPaBOBasi OTPACIb, TO ECTh 0€3
IOPUIUIECKOTO (PaKTa HEe MOTJIO ObI TPOU3OUTH IOPUANIECCKOE TIPABOOTHOIICHHUE, OTHO
BbITEKAaeT W3 Jpyroro. KoHeuHo, A KaXI0Ml OTpaciy MpaBa CYIIECTBYIOT CBOU
opuaudeckie (akThl, KOTOpPhIE HMMEIOT CBOIO CIEeNU(PUKy, a TakKe HMEeT
OTIpEJICTICHHbIE METO/IbI ISl PETYJIMPOBAaHUS OOLIECTBEHHBIX OTHOILIECHUHM, BXOISIINX
B IIPEeIMET JaHHO# oTpaciu [18, c. 56-57].

Tepmun, BKIIOYAOMUK B c€0s1 TOHATHE IOPUANYECKOTO (pakTa B COIUATHLHOM
oOecrieyeHuu, MOSBWICA OTHOCUTENHHO HenaBHO. OOYCIOBIEHO 3TO TE€M, YTO B
HACTOsAIIEEe BPeMsI BCe OOJIbIIIE BO3pACTaET POJIb MpaBa coluanbHOro odbecrneyenus. U
MO3TOMY, TNPHU HAJWYMM JaHHOTO (pakTa, 3HAYEHUE IOPUAMYECCKUX (PAKTOB B
COLIMAJIbBHOM 00€cCTeueHrnU OBbLIO MO JOCTOMHCTBY OLIEHEHO, U B CBSI3H, C YEM CTaJIO
MIPEIMETOM CaMOCTOSITEIFHOTO UCCIICIOBAHUS, a TAaK)KE JAHHBIM TEPMHUH OB BHECCH
B IOpHIUYECKYIO TuTepatypy [18, c. 57-58].

N3yyass ropuaudeckyro MPUPOY BO3HUKHOBEHHS IOPUAMYECKUX (PaAKTOB,
MO>KHO OTMETHTb, UTO OHU SIBISIIOTCS PE3yJIbTATOM KU3HEACITEILHOCTH 00IIIEeCTBa, TO
€CTh M3HAYAJIbHO OBbUIM TIOPOKIEHBI colmymMoM. Henb3s ckazaTh, 4TO JaHHbBIC
00CTOSATENhCTBA B OOIICCTBEHHBIX IMPABOOTHOMICHUSX MPOM3OILIN CIIOHTAHHO.
HampotuB, OHU SBJISIOTCS 3aKOHOMEPHOCTBIO MU MOMEHT MX TOSIBJICHHS, a TaKKe
JATbHEHIIIETro 3aKPEIUICHHS Ha 3aKOHOIaTEIbHOM YPOBHE, ObLJT BCETO JIUIITH BOIIPOCOM
BpeMeHHU. [Ipyu co3maHMM W KOHKPETH3aIllMd FOPUIMYECKOro (akTa KaK BaKHOTO
COCTaBJISIFOIIETO OOIIECTBEHHBIX OTHOIICHUM, OBUTM YETKO CHOpPMYITUPOBAHbBI
OCHOBHBIC MOMEHTBHI, KOTOPBIX JOJDKCH OBLT TNPUIACPKUBATBCA W B TOYHOCTH
COOTBETCTBOBAThH JIAaHHBIN MPABOBOM 3JIECMEHT, @ UMEHHO OH JIOJDKEH ObLT 00J1a1aTh:

° FOPUINYECKON HAEKHOCTHIO;

o 00JaaTh TOHITHBIM M TOYHBIM TEPMHUHOJIOTHUUECKUM BBIPOKEHUEM (17151
00J1e€ TOYHOTO M JIJAKOHWYHOTO TIOHMMAaHMS);

o OTBEYaTh TPEOOBAHUSAM B-TICPBYIO OUCpPEIb CBS3aHHBIX C FOPUIMYCCKOU

COCTaBJIAIONIEH OOIIIECTBEHHBIX OTHOIIEHHIA;
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° o0jaaTh MPUCIOCOOICHYECKONM BO3MOXKHOCTBIO 110 OTHOIICHHIO K
MOCTOSTHHO HW3MEHSIONUMCS YCJIOBHSIM TIPABOBBIX OOIIECTBEHHBIX OTHOIICHUHA W
obriectBa B 1ejioMm [18, ¢. 59].

FOpuandeckass HaaeKHOCTh MOJIpa3yMEBaeT HEMPEPHIBHYIO CBSI3b MEXKIY
caMUM FOPUINYECKUM ()aKTOM U MPABOOTHOIIECHUEM, B KOTOPOM OH BO3HHK, a TaK¥Ke
MEXIy NPUYUHON €ro BO3HUKHOBEHHS B 3TOM IIPAaBOOTHOIICHWH. JlaHHAs CBS3b
SBJIICTCSI TApaHTOM CTA0WJIBHOCTH ¥ YETKOTO IMOHUMAaHWS BO3HUKHYBIIIETO
npaBooTHommeHuss. OOJagaHWie  TOYHBIM  TEPMHUHOJOTHYECKUM  BBIPAKCHHUEM
00YCJIOBJICHO TE€M, YTO IOPUINYECKUX (HaKT SBISETCS JOBOJBHO 3HAYUMBIM IO CBOCH
MIPaBOBOM CTPYKTYpE W TOSTOMY BO HM30CKAHHE PA3IMYHOTO HEAOIIOHUMAHUS WA
BCSIKOT'O pojia OMHMOO0K (JIONMYCKaeMBbIX B ClIydae HEKOPPEKTHOTO TOJIKOBAHUSI JJAHHOTO
TEpMUHA) TJABHOW 3aJadeldi COBPEMEHHBIX IOPUCTOB SIBIISICTCA HAMHCAHHEC
aJICKBaTHOTO TIOHATHUS fopuaudeckoro dakra. MOpunnueckmii (akt sBIseTCS
MIOPOXKJICHUEM OOIIECTBA 1 110 UJIee, UMEET TOJIBKO COIIMOJIOTMYECKUE TPEOOBAHHUS, HO
Ha caMOM Jielie 9TO He Tak. HOpuawmdeckuit (PakT MOMHUMO COIMOJIOTHYECKOTO
OCHOBAHHUS, UMEET TaK)Ke U ropuandeckoe. CBsI3aHO 3TO C TEM, UTO JaHHAs OTPACIb
IIpaBa co3/1aBajiach C OIMIOPOM Ha CPEJICTBA ITPABOBOTO PETYJIUPOBAHMS OOIIIECTBEHHOTO
OTHOIIICHUS, a B TaKOM ciydae 0e3 FOpHINYECKOTO0 OCHOBAHHUS OOOMTHCH HEJb3S.
OO11eCTBEHHBIE OTHOIIICHUS CTPEMHUTEIIPHO U HEYKJIOHHO Pa3BUBAIOTCS, YTO B CBOIO
ouepenb BBIHYXKIACT HOpHAWYecKre (akThl HE OTCTaBaTh OT JAHHOTO Pa3BUTHS U
araTthb C HUIMH B HOTY CO BpeMEHEM. ATalITUBHOCTD — SIBJISIETCS, BO3MOYKHO, OJTHOM 13
TJIABHBIX HEOOXOMUMBIX dYepT JUIsl HOpUIWYeCKUX (HaKTOB, IOCKOJIbKY JaHHas
CIIOCOOHOCTh Kak ObIJIO, paHee CKa3aHO SIBJISETCS OJHOM U3 HEOOXOJMMBIX B
U3MEHYHBOM MHPE IMPABOBBIX 0OIIECTBEHHBIX OTHOMICHMI [18, ¢. 60].

B cBs3u ¢ pocTOM 3HAYMMOCTH, JAaHHAS OTpacib IpaBa cTajla IICHTPOM
3aMHTEPECOBAHHOCTH COBPEMEHHBIX HOpUCTOB. [IpaBo commaibHOTO oOecreueHus
SBJISICTCS HEOTHEMJIEMON 4YacThi0 JKM3HH COBpPEMEHHOro oobmectBa. (OCHOBHBIC
MOJIOKCHUS, CBS3aHHBIC C TIpaBaMU TpaKJaH Ha IOJyYeHHE COIHMAIBHOTO

oOecriedyeHns 3aKperuieHbl B KOHCTUTymmH Poccuiickoir ®Penmeparuu [1]. Bcee
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KU3HEHHBIC 0OCTOSITENIbCTBA, TIPOUCXOIAIINE C YSTIOBEKOM Ha MPOTSHKEHUU BCEH €ro
KU3HH, MOXXHO TMPUYHCIUTh K OPUIAYECKHM (PakTaM, a UMEHHO POXKICHUEC WIIH
CMEpPTh, 00JI€3Hb, MOITYYECHUE WHBAIMIHOCTH M TOMY IMOJOOHOE, BCE ATH ACIEKThI
HEHM3MCHHBIC, JTUOO BO3MOXKHBIC CITyTHHKH YEJIOBEKAa B €Tr0 XU3HH. biaromaps mx
3HAYMMOCTH, OHHM HAaXOJAT CBOE OTpPaXEHHE B HOpPMax TMpaBa COLMAIBHOIO
oOecrieyeHus: ¥ MO3TOMY LIEHHOCTh MX HAYYHOTO MCCIIEOBAaHUS 3aMETHO BO3pACTAET
M CTaHOBHUTCS NpUOpUTETHOU. Ilpmopurer ke, ompenenser 4Ype3BbIYANHO
Pa3HOOOpa3HOE UCIOJIb30BAHUE PA3JIUYHBIX IOPUAMYECKUX (DAKTOB B JAHHOM
MIPaBOBOM  CTPYKType, TIOCKOJIBKY, Omarogaps chenuduke TaHHOTO IIpaBa
3aKOHOJIATeIh CTPEMHTCS 3aKPETHTh B MPABOBBIX aKTaX BCE BO3MOJKHBIE CHUTYAIlHH,
NPUBOJSIIME K HyXJe rpaxnanuna [18, c. 61-64]. B cBoro ouepeapb 3aKOHOAATEIIO
HEO0OXOMMO MTPOBECTH YETKYIO KOHKPETU3AIHNIO TaK HA3bIBAEMON «HYKIBD», UTO yiKE
SBJIIETCS] BEChbMa HEJIETKOM 3a/1aueii. B JaHHYI0 KOHKPETU3aIMIO0 BHOCSTCS pa3IMuHbIC
COCTOSIHUS 37I0POBBSI TPAKJAaHWHA, TIPUYEM 3a OCHOBY OEpyTCs Te€, M3-3a KOTOPBIX
MIOCJICTHUH, TePSET BPEMEHHO WIJIH TTOKU3HEHHO CITOCOOHOCTh TPYAUTHCS, THO0 HMETh
MPABOBYIO WJIM TPAXKIAHCKYIO JEECIOCOOHOCTh, K MPHUMEPY, MOJyYCHHE TPAaBMbI B
CBS3M C HApPYIICHHWEM TEXHUKHA OE30MacHOCTH HAa TPOW3BOJICTBE WM B CBS3H C
HECYACTHBIM  CIy4aeM, CO3JaeT MPEANOChUIKY K TOJYYCHHIO BO3MOXHOM
WHBAIMJIHOCTH W ToMy IMojao0HOMy [14]. MMeHHO mMmomo0HBIE OOCTOSATEIbCTRA,
KOTOpbIE, K COXAJICHHWIO, HE SBISIOTCS CAMHUYHBIMU, BBIHYKIAIOT 3aKOHOAATEIIS
BKJIFOUATh MX B JUIMHHBIN MEPEUYECHb OCHOBAHUM, 4 TAKXKE YCIOBUU MPENOCTABIICHUS
CoOMaJIbHOM Mo yiepku. CyIIecTBYIOT U HHBIC O0CTOSITEIHLCTBA, KOTOPHIE HE CBS3aHBI
CO 3II0pOBBEM, OJIHAKO OHHM HE YCTYyHaloT 1O CBOeH 3HaumMocTH. K JTaHHBIM
00CTOSITEIHCTBAM MOYKHO OTHECTH:

e  BBIXOJ] Ha IICHCHUIO, B CBSI3U C JOCTH)KEHHUEM MTEHCHOHHOTO Bo3pacTa [11];

e  TOSBJICHUE B CEMbe peOCHKA WM HECKOJIbKUX JeTei [12];

e Haguuue «0Oe3pabOTHOro» craryca y TpaxiaaHuHa (CO BCEMH

BBITEKAIOIIMMH U3 ITOTO MOJIOKEHHS ocieacTBusmu) [3];
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° HYXJIaeMOCTbh Tpa’kJJaHMHA B OKa3aHUMU colMaibHOU noaaepxkku [10] u
TOMY MOAOOHOE.

Takoke crneyer OTMETUTh, YTO CYHIECTBYIOT ClIeU(PUUIECKUE 00CTOATENHCTBRA,
KOTOPBIE IO CBOEH CYTH BBIACIISIIOTCS U3 IPABOBOTO CTAaTyca IpaxaaHrHa, U TOJI00HBIE
JIMIIa TOXKE HYXIAI0TCS B TIPE0CTaBIeHNH conmabHoro ooecnieuenus [10]. To ects,
B [IPUMEP MOKHO NPUBECTH OKa3aHUE COLMATBLHOM MOJEPKKHU CTYJEHTaM, JOHOpaM,
CUpPOTaM, a TaKkKe MAJOUMYIIMM U 0e3pa0OTHBIM, TpaKJaHAM SBIISTFOITAMUCS
Berepanamu BOB [6], nmukBumatopamu mocnenctBuii aBapuu Ha YADC [10] m
CIeAyeT OTMETUTh TMPEICTABUTENEH CHIIOBBIX CTPYKTYp — BOEHHBIX. Bce
BBIIICYKa3aHHbIE M TEPEUYHCICHHBIE OOCTOSITENbCTBA B CBOIO OYEpPENb SIBISIOTCS
ropuaudeckuMu paxtamu [19, ¢. 189-195].

[Ipu nonpoOHOM PacCCMOTPEHUU OPUINYECKHX (DAKTOB B MPaBe COLUATIBLHOTO
oOecrieueHUsT ¢ TOYKH 3pPEHUS] MX 3HAYCHUS, a TAKXKE€ BO3MOXKHBIX NPUYMH UX
BO3HMKHOBEHHUSI MOXHO BBIJICTUTh WJIM XK€ MOABEPTHYTh WX KiacCUUKAIIIH,
NpUYMHA MOKET OBbITh BHYTPEHHEH WM HMMAHCHTHBIA M CHUTYal[MOHHOM.
NMMaHeHTHasT TNpUYMHA TIOSBICHUS IOPUAMYECKOTO dakTa B IOPUAMYECKON
JUTEpaType paccMaTpUBAETCS KaK Ta, KOTOpas BHYTPEHHE MPUCYIIE JaHHOM OTpaciu,
TO €CTb SBJIAETCS MOPOKAECHUEM ee camoi. K mpumepy, Hamn4uue B CTpaHe HaceleHMUs,
KOTOpOE€ HYKJIaeTCSd B OKa3aHWM COIMAJIBLHOTO O0€CTeueHus, SBJISETCS TOW camou
MMMaHEHTHOM TPUYMHOM, BCJIEACTBHE KOTOPOM 00pa3yeTcs O0OCTOSITENHCTBO,
HA3BaHHOE B IOPUAMYECKON JTUTEPATYpE KaK IOpUANYECKU (akT. B nanHHOM mpumepe
00CTOSITEICTBO, M3-32 KOTOPOTO BO3HUKJIA HEOOXOJWMOCTh OKa3aHUS IOMOIIU
HACCJICHUIO TOCYJapCTBOM, SBJsieTCS ropuauuyeckum daktom [19, c. 195-201].
Crnenyer ykasaTh €Iie OJHY CYIIECTBYIOIIYIO MPUYHHY, CXOXKYIO C TOW, YTO ObLIa
yKa3aHa BbIIIE, @ UMEHHO CKPBITO-UMMaHEHTHBIN (pakT. CaMbIM TJIaBHBIM OTJIUYUEM
JAHHOW TIPUYUHBI OT TpPEABIAYIICH, SBIsSEeTCS TOT (PaKkT, YTO OHA HE IPHU3HAECTCS
rocyJapCTBOM KakK HOPUAMYECKH 3HauMMas. B KadyecTBe HMCTOPUYECKOrO IpuMepa
MoxxHO mpuBectn nonoxkenue Koncrutrynuu CCCP ot 1936 roma [2], B maHHOM

MOJIO’KEHUU OBUIO YKa3aHO YTO HA TEPPUTOPHUU CTPaHbI OblIa TMOJHOCTHIO pEIlIeHa
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npobiema c Oe3paboturieii. OmHako 1o ¢akTy paHHas npoOiema He Obuia
OKOHYATEIBHO PEIlIeHa, TOCKOIbKY HE BCE IpakJaHe MOTJIM HATH padoTy MO CaMbIM
pPa3IMYHBIM NPUYMHAM, B TOM YHUCJIE M3-3a BO3MOXKHOM HECIOCOOHOCTH TPYIUTHCA.
PaccmarpuBas CHUTyallMOHHYIO TIPUYHHY TIOSIBJICHHUS  IOPHIAWYECKHX  (HaKTOB
HEOOXOJMMO OTMETHUTh, YTO OCHOBHOM NPUYMHON B JaHHOM CIlydae SBISETCS
MOSIBJICHUE KOHKPETHBIX 3a/lay CBS3aHHBIX B MEPBYIO OYEpEIb C MOJUTUYECKUMH,
UCTOPUYECKUMH, a TaKXE COLMaIbHO-?KOHOMUYECKHUMHU YyCJIOBUSIMH. TO €cTh, B
JTAHHOM CJIy4ae TOSBIICHUE IOPUIUYECKUX (PAKTOB MOXKET 3aBUCETh OT Pa3IMUHBIX
(aKTOpOB Kak BHYTPU CTpaHbl, TaK U M3-3a COOBITUH 3a pyOexoMm, a TaKxKe H3-3a
HUCTOPUYECKUX OCOOCHHOCTEH, 100 pazHoriacuil. K BOSHUKHOBEHUIO IOPUAUYECKUX
($haKkTOB C MOJUTUYECKUMHU YCIOBUSIMH, K IPUMEPY, MOKHO OTHECTH BBIHYKJIECHHYIO
IMHUTPANUI0 HaceneHus [8] omHOW CTpaHBI B JPYIYI0 B CBSI3U C BO3MOKHBIM
yTHETeHHEM, WU OOeBBbIMU JCUCTBUSIMU B WX pOJHOW cTpaHe. PaccmarpuBas
COLIMAJIbHO-DPKOHOMHYECKHUE MPUINHBI BOSHUKHOBEHUS IOPUINIYECKUX (DAKTOB B IpaBe
COITMAJILHOTO OOECIICYCHUSI MOKHO OTMETUTh KaK COCTOSIHHE SKOHOMMKHU CTpaHbl B
L[EJIOM, TaK ¥ SKOHOMUYECKOE COCTOSIHUE OTJIENIbHO B3SATOTO Tpaxkaannna. K npumepy,
B P®D BO MHOTHX peruoHax AEHUCTBYET COLIMATIbHAS MOAACPKKA TPaKIaH OKa3aBIINXCA
B OKCTPEMAJIbHBIX YCIOBUSAX (TOTEPSBIIUX PabOTy M T.I.) B BUJE €IUHOBPEMEHHOU
BoIIaThl [7]. McTopudeckas mpuunHa MOSABICHUS FOPUANYCCKUX (DAKTOB JIOBOJIBHO
WHTEPECHA, MOCKOJIbKY OHA MOXKET HE UMETh CPOKa JJABHOCTHU U B MPUHITUIIC ITTUTHCS
CKOJIbKO yroaHo. Croj1a MO>KHO BKJTFOUUTH PA3IMYHbIC UCTOPUUECKUE TTPOOIIEMBI, KaK
B rOCyJapCTBE, TaK U MEX]y TOCYJapCTBaMH, KOTOPBIE MOTJIM 3apPOJIUTHCS HE OJTHO
CTOJICTHE Ha3aJ] U ToMy mojo0Hoe [25, ¢. 346].

Ucxons w3 o0OmIEro TMOJOXKEHWS MW ONMUPasCh Ha COBOKYITHOCTh BCEX
BBIIIETICPEYUCIICHHBIX 3HAUYCHUM KacaTeIbHO IOPUIMYECKUX (PAaKTOB B IIpaBe
COIMAJIBHOTO 00€CTeueHus, MOXHO TMojBecTd uTor. HOpumndeckuii (paxT MOXKHO
paccMaTpuUBaTh KaK CBSI3YIOIIEE 3B€HO MEKY, K IPUMEPY, OKa3bIBAEMOI TOMOIIBIO U
rPaXXJIAHMHOM HYXKJAILIEMCd B 3TOM momoiu. Ilo cBoer HOpUIAMYECKON TPUPOIE

IOpI/II[I/I‘-IeCKI/Iﬁ (baKT ABJIACTCA BO3MOXXHBIM KN3HCHHBIM O6CTO$[T€JIBCTBOM, IMpu4IcMm
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TAHHBIE «O0OCTOSATETHCTBA» 3aKPEIICHBI 3aKOHOMATEIFHO KAaK OCHOBAaHUE OKa3aHUS
colMaibHON moaaepx)ku. OAHAKO, MOXKHO 3aMETUTh, YTO HA CETOJHSIIHUNA JICHb
3aKOHOJATEILCTBO B JaHHOU cdepe He J0 KOHIIA COBEPILICHHO, MOCKOJIbKY JdaHHas

IIpaBoOBasA OTpaCJIb ABJIACTCA 1OCTATOYHO CJIO>KHOM JIJ1s1 MOJIHOM CHUCTEMaTH3all1M.
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I'/TABA 2. KNACCUHDOUKAIUA OPUANYECKUX ®AKTOB B ITPABE
COLHUAJIBHOI'O OBECIIEYEHMUSA

2.1. Buabl opuandeckux (pakToB B IpaBe CONMAJIBLHOI0 00ecnevYeHus

BBuay orpomMHOro KoiaumdectBa M HEOOXOJUMOCTH  KiIacCHU(DUKAIIMH,
opuanyYeckre GakThl ObUIM MOJENIEHBI IO TPYIIaM U CUCTEMATU3UPOBAHBI C YUETOM
UX OCOOEHHOCTEM W pa3MYHBIX CYIIHOCTHBIX MPU3HAKOB, YTO B CBOI OYEPEb
MO3BOJWIO YHNPOCTUTh WX MOHMMAaHHWE B IOPUJIMYECKOM JIUTEpaType, a TaKXKe B
OOBIYHOM YEJIOBEYECKOM MOHUMaHUHU. OJHAKO KiIacCU(PUIMPOBAHUE FOPUIUUYECKUX
(aKTOB MO3BOJISIET HE TOJBKO CYHIECTBEHHO YIPOCTHTh WX NMOHMMAHHE, a TaKkKe
UCITIOJIB30BATh UX IPU OIPEAEIICHUH HOPM K TOMY WJIA MHOMY NPaBOOTHOILIEHUIO, HO
U TaK’K€ B CBOIO OYEpEb CO3aeT MPEANOChUIKH Ul pa3BUTHS Teopuu mpasa [21, c.
153-155].

Paznenenne ropuanueckux (QakToB Ha BUABI I03BOJSIET 0Oojieeé TOYHO
paccMOTpeTh M MOHATh MX CTPYKTYpPY, @ TaKKe OINPEAeIUTh X OCOOCHHOCTb W
3HaYUMOCTb B MpaBe COIMaIbHOTO oOecnedeHus. [Ipu mepBoM paccMOTpeHUU U
HOMBITKE KiIaccUu(UKAIMKM IOPUAMYECKUX (PAKTOB, KaK OTIEIbHOM CTPYKTYypHOM
EAVHUIBI HEOOXOAUMOM MJis CO3/JaHMsI NPABOBBIX OTHOILIECHUW, HCCIEAOBATENN
BIIEPBBIE BBIBEJIM BOJIEBOM IMPHU3HAK IOPUAMYECKUX (PAKTOB, YTO B CBOIO OuYEpellb
MO3BOJIMIIO PA3ACIUTh JAHHBIN NPU3HAK Ha:

o JercTBUE (1eSITEIbHOCTh YEIOBEKA)

o coObITHE (BO3BMOXKHBIE 00CTOSATEILCTBA, HE CBA3aHHBIE C BOJICH YETIOBEKA)

JleiicTBre MpencTaBisieT cOOONW BO3MOXKHYIO JEATEIbHOCTh 4YesloBeKa (Kak
NPOTHUBOIIPABHYIO, TaK WU 3aKOHHYIO), TO €CTb COOBITHE, MOBJEKIIee 3a COoOOM
NOSIBJICHHE IOPUINYECKOTO (paKTa, MOSBUIIOCH M3-3a €r0 BO3MOXHBIX JEUCTBUN (Kak
IIPOTHUBOIIPABHBIX, TAK U 3aKOHHBIX), YTO B CBOIO OYEPEb MO3BOJISIET MPEANOTIOKNATD

BOJICBOM IIpHU3HaK €10 ACATCIbHOCTH, KOTOpas ObL1a OCYyIICCTBJICHA 110 BOJIC JaHHOTI'O
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mua. Ho, omHako, HE cleayeT cudmTarth JIOOYIO JESTEIbHOCTh YEIOBEKa 3a
IOpUANICCKUN (paKT, TaHHBIM (PAaKTOM OHA CTAHET TOJHKO TOT/A, KOTJA JIEHCTBHEM
yeyioBeka OyAyT 3aTpOHYTHI MPaBOBbIE HOPMBI WM HapyiieH 3akoH. Cremyer
OTMETHUTh, 4YTO y JEUCTBUS, KaK BOJICBOTO IIPU3HAKA, CYIIECTBYET HMHTEpPECHas
ocobeHHoCcTh. C OJHOW CTOPOHBI JACHCTBHE MOXKHO paccMaTpuBaTh B KauyecTBE
IOPUUYECKOTO (pakTa, a UMEHHO B TOM ClIy4ae €CJIU OHO SBJISIETCS OCHOBaHUEM
MIOSIBJIEHUSI ONTPEICIICHHBIX IPABOBBIX MOCJEACTBHUM, U C APYTOM CTOPOHBI MOXKET CTATh
MaTepuaabHbIM 00BekTOM [21, ¢. 155-158].

Kak Ob1710 paHee ckazaHo, AEUCTBUS MOTYT OBbITh KaK IMPAaBOMEPHBIE, TaK U HE
npaBomMepHbIe. [IpaBOMEpHOCTh JEWUCTBUN OMNPEAECHSAECT MX 3aKOHHOCTb, 4 TaKkKe
COOTBETCTBHE 3aKOHHBIM OCHOBAaHUSM W HOPMAaTUBHO TMPABOBBIM  aKTaM.
[IpaBOMEpHBIMH JEUCTBUSIMU B TIPaBe COLIMATBLHOTO O0ECIEUCHHSI MOKHO CUMTATh, K
pUMepy, 0OpallieHre HYKIaIOLMXCs IPaXK1aH B OpraHbl COIUATBHOM MOAIEPKKH [7],
C LIEJIBIO OKA3aHUS UM COLMAIIbHON TOMOIIH, IPUYEM TOM MOMOIIU, KOTOPAs SIBISETCS
opUIIMAIBHO 3aKpEIICHHOM Ha 3aKoHOJATeIbHOM ypoBHE. K HaHHBIM BuJaM
rOCyJapCTBEHHOW COIMAIBLHON TMOMOIIM MOXXHO OTHECTH COIMAJIbHBIE MOCOOUS,
cyOCcHINM, TaKXKe BO3MOXKHO TMOJTYyYEHHE HATYpadbHOU MOMOIIH, TO €CTh MOJTYyYCHHE
TOILINBA, IIPOAYKTOB ITUTAHMsI, METUKAMEHTOB, OAEKIbI U ToMy ogo0Horo [10]. Urto
JK€ KacaeTcsl HeMPaBOMEPHBIX JECUCTBUM, TO 3TO TOT BUJ JACHCTBUM, KOTOPBIA HIET B
pas3pe3 ¢ 3aKOHOJATEeILCTBOM, & UMEHHO SIBJISICTCS POTHBO3aKOHHBIM [23, ¢. 98-100].
[ToHsTHE «HENMPABOMEPHOCTH» ACHUCTBUU CYLIECTBYET ISl YETKOTO OIPEIAECIICHUS U
pa3zeneHns Ha TO, YTO MOXHO JelaTh W TO, 4TO Henb3s. B kadecTBe mpumepa
HEMPABOMEPHBIX JICUCTBUM B MpaBe COLUAIBHOTO OOECIEUEeHHS MOXKHO MPUBECTH
OTKa3 B NPEJOCTABICHUU COLUUAIBHBIX YCIYr HYXKIAIOIUMCS auiaM. B nanHoMm
ClIydyae HENPaBOMEPHOCTh JCWCTBHM TMPEACTABUTENS OPraHOB  COIMAIIBHOTO
oOecrieueHus, OTKAa3bIBAIOIIETOCS IMPEAOCTABUTHh COLUAIBHYIO TIOMOIIb JIUIIAM,
KOTOpbIE B HEW HYXIAIOTCA, MOKHO OyJIeT J0Ka3aTh TOJHKO B TOM CIllydae €CJIH
MOJATBEPAUTHCS HYXKIAEMOCTh JIMI[ B JAaHHOM TIOMOIM. B pgaHHOM cuTyauuu

HEIpaBOMEPHbIE ACUCTBUSA (B Cilydae MX JOKA3aTesbCTBA) MPEACTABUTENS OPraHOB
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COLIMAJIbHOTO OOECHEeYeHHUs MOXKHO pAaCIeHUTh KaK OCHOBAHHUE JJIsi TOSBIICHUS
IOPUIMYECKOTO (paKTa.

Bo3sBpaiasich Kk paccMOTPEHHUIO MPU3HAKOB HOPUIAUYECKHX (DAKTOB, CIEIYET
OTMETUTH BTOPOM MO CYETY, HO HE MO 3HAYCHHIO, TPU3HAK, @ UMEHHO — coObITHE. [Ton
COOBITHEM TOJIpa3yMEBAETCSI OOCTOSITENIbCTBA M BO3MOKHBIC SIBJICHUSI, KOTOPbIE HE
3aBHUCST OT BOJIM YEJIOBEKA, OHU MMPOUCXOASIT CaMH COOOM U MOTYT MOPOJIUTH 32 COOOM
OTPOMHOE€ KOJHMYECTBO MPABOOTHOIIECHUWH M MPABOBBIX MOCIEACTBUN, a TaKXkKe Ha
OCHOBAHMH JIAHHBIX SIBIICHUNA MOKET IMOSBUTHCS MHOXKECTBO IOPUAMYECKUX (PAKTOB.
JlaHHBIN BOJIEBOM MpU3HAK SIBJISETCS CaMbIM HEMpPEACKa3yeMbIM B c(epe MpaBOBbIX
otHouenuil. Eciu, k mpumepy, ropuandeckue GpakTol 1eUCTBUS BO3MOXKHO XOTh KaK-
TO MpeAyrajaaTh, IPOCIEAUTD, IPEIYCMOTPETh Pa3INYHbIE MOTUBBI U TOMY MOJOOHOE,
TO C COOBITUAMH ITO B JIydlleM CIy4ae HEJErko, a B XyJIIEeM MPAaKTUYECKH He
B03MOXKHO [23, ¢. 100-104]. CoObITHs B IIpaBe COIMATLHOIO 00CCIICUCHHUS Yallle BCETO
CBSI3aHBI C TIOSIBJICHMEM BO3MOXKHBIX HEOXKHUIAHHBIX, JTUO0 YACTUYHO HEOKUJAHHBIX
po0JieM CO 370POBBEM, HIIM TIOTEPEH pabOTHI B CBSA3H C 3aKPBHITUEM MPEATIPUSITHS U
TOMY TI0100HOMY. J{aHHBIE POOIIEMBI TOPOKIAIOT BOSMOXKHYIO HYXKy U HaJJOOHOCTh
B OKa3aHWU COLMAJIHHON MOMOIIM W MOJACPXKKU. B kKauecTBe mpumepa BO3ZMOKHOTO
IOPUINYECKOTO (PaKTa COOBITHSI B TIPABE COIUATBLHOTO 00€CTICUeHHUS, MOKHO NMPUBECTU
NOJlyY€HUE TpPaBMbl Ha MPOU3BOJACTBE U MOCIEAYIOUIUM IOJyY€HHUEM CTaTyca
WHBaJIHMa M3-32 TOJyYEHHOW TpaBMBL. B JaHHOM ciydae TpaBMa MOXET OBITh
NOJlydyeHa KaK BCJEICTBUE HApyLICHUs TEXHUKH O€30MacHOCTH, TaK U B Cllydae
OOCTOATENBCTB, OT KOTOPHIX HE 3aBHCENa BOJIA TPaKIaHWHA, TIOJYYUBIIETO TPaBMY
[9]. Onnako ecTh Te COOBITHII, KOTOPBIE BIOJIHE BO3MOXKHO MPEIYyralaTh M JaXke K
HUM NMOATOTOBUTHCA. K TakoMy COOBITHIO MOXHO OTHECTH, K IPUMEPY, TOCTHKEHUE
rpakJaHMHOM TIEHCHOHHOTO Bo3pacta [11]. B nmanHO# cuTyanuu 3T0 COOBITHE
ABJIIETCSI B KAKOW-TO Mepe 3alIaHUPOBAaHHBIM, TOCKOJIBKY OHO  SIBIIAETCS
HEOTBpaTUMBIM [yt Bcex rpakaad [20, ¢. 191]. Muorue coObITHs Kak 0J1aronpusTHHIE,
Tak ¥ HE ONarompusiTHbIE, KOTOPbIE MOTYT CTaTh OCHOBAaHUSMHU [JISl TIOSIBICHUS

IOPUANYECKUX (PaKTOB, 3aKOHOJATENb CTAPAETCS 3aKPENUTh B HOPMAaTUBHO MPABOBBIX
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aKTax, 4TO B CIIy4ae UX HACTYIUICHUS IO3BOJIUT CTOJIKHYBUIEMYCS C HUMH I'PaXXIaHUHY
NOJIYYUTh 3aKOHHYIO MOMOIIb. B Takom cilyyae MOXHO 3aKIIOUYWTh, YTO XOTh U
OOJBIIMHCTBO COOBITHH SBIISIIOTCS] HEOKUIAHHBIMU U HETIPEICKa3yeMbIMU B ITPABOBBIX
OTHOUIEHUSX, MHOTHE U3 HUX 3aKPEIJIEHbl B HOPMAaTUBHO IPABOBBIX aKTaX, YTO B CBOIO
ouepelb MO3BOJSET MPEANOI0XKUTh, YTO YUCTO TEOPETUUYECKH 3aKOHOAATENb K HUM
TOTOB U JIJIS1 HETO OHU YK€, TI0 CYTH, He ABJISIFOTCS HenpecKazyeMbiMu [22, ¢. 53-54].

[Ipu manpHeiIeM U3yYEeHUU IOPUIUYECKUX (PAKTOB, CIEAYET TAKXKE YIEIHUThH
0c000€ BHUMaHHE BPEMEHH UX MPOAOJIKUTEIBHOCTH, & UMEHHO Ha CYIIECTBOBAHUE
KPaTKOCPOUHBIX MW  JIOJITOCPOYHBIX IOpUAMYECKHX (akToB. Onpenensromum
KPUTEPUEM JUTUTENBHOCTH HOPUAMYECKUX (DaKTOB SBIIAETCS B NEPBYIO OYEpPEb
IPaBOBasi CYLIHOCTb MPOM3OILEIIEr0 COOBITUSA WM 00CTOsATENbCTBA. B ciyuae ¢
KPaTKOCPOUHBIM OPUAMYECKUM (PAKTOM MOKHO IPUBECTH B HPUMEDP POXKIACHHE
pedenka. Cam (akT poXKACHUS, YXKE SIBISIETCA TEM CaMbIM COOBITHEM, KOTOPOE MOKHO
CUMUTATh KPATKOCPOUYHBIM IOpUAWYECKUM (PakToM. UTO ke Kacaercs J0ITOCPOYHBIX
(GakToB, TO K HHUM MOXHO OTHECTH, K MPUMEPY, HYXKIAEMOCTb TIpakIaHHUHA,
IIOCKOJIBKY, TOMOIIb KOTOPYIO MOJKET OKa3aTh TOCYIapCTBO B COOTBETCTBHH C
denepanbHbiM 3aKoHOM «O TOCYIAapCTBEHHOH commanbHOW momomm» [10] He
rapaHTUPYeT TPaXJAHUHY II0JHOE YJOBJIETBOPEHHWE €ro HYXKIbl, M JaHHOE
OOCTOATENIBCTBO B BHUJIE «HYXKIbD), MOXKET JJIUTHCS HE ONPEIEICHHON KOJINYECTBO
BpeMeHH [22, ¢. 55].

Kak wu3BeCTHO, BO MHOIMX IPAaBOOTHOLIEHUSAX IPUCYTCTBYET IPUHLMUI
JIOKYMEHTAJIbHOTO JiefieHus. JlaHHbIi npu3HaK He 0001Ied CTOPOHOU U FOPUIUYECKUE
(dakTbl B MpaBe COLUATBHOTO obecrneueHus. JJOKyMeHThI, CBSI3aHHbBIE C MOSBICHUEM
IOPUINIECKUX (PAKTOB, MOTYT, Kak OQOPMIISITHCA, TaK U HE oQopmisThcs. MHoOTHE
opunuueckue ¢GakThl (UKCUPYIOTCSI U B OOJIbIIEH CBOEM Macce CYIIECTBYIOT B
oopmiienHoM Buje. OAHAKO CYHIECTBYIOT OTJENIbHBIE 0OCTOSTENBCTBA, KOTOPHIE HE
HY>KIAl0TCs B (PUKCALlUU, TTOCKOJIbKY 1O CBOEW MPaBOBOM CYyTH MX MOXHO Ha3BaTh
JaTeHTHbIMU (CKpBITBIMHU). B KauecTBe mpumepa moJl00HOro ropuandeckoro (akxra,

MOXHO IPUBECTU CMCPTh I'paKAaHWHA. B JaHHOM CJIy4a€ B MOMCHT CMCPTH JIMIIA
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TaHHBINA (aKT He 3aKpervisieTcss U He PUKCUPYETCs, HO TOJIbKO UMEHHO CaM MOMEHT
CMEPTH, B  JajpHEHIIEM JAaHHOE€  OOCTOATENBCTBO  OOpacTeT  MHOTMMH
MPaBOOTHOIICHUSIMU (K TPUMEPY, CBSA3aHHBIE C HACJIEACTBOM YMEPILET0), a TaKKe
OyJIeT TOKYMEHTAJIBHO 3aKPEIICHO (CBUIETEILCTBO O CMEPTH U TOMY MTOJ0O0HOE).

He opno3HayHO€ 3HayeHWe i IOpUAMYECKOro (hakTa TakKe HMEET €ro

OTPENICICHHOCTh K HOpMaTuBHOM Mojaenu. CyliecTByeT JiBa BHJA IOJ00HOM

OTIPEICTICHHOCTH:
° OrnpenencéHuele,
° OTHOCHUTEIIBHO-OTIPE/ICTICHHBIC.

OmnpenencHHBIME IOPUANYCCKUME (DAaKTaMU SBISIOTCS TE€, KOTOPBIE 00JIaaar0T
dakTamMM, HMMEIOT TOYHYI0O KOHKPETHKY M HE HYXIAIOTCA B Pa3IdYHBIX
NPaBONPUMEHHUTENBHBIX JI0Ka3aTesibcTBaX. K TakuM (haktaM B MpaBe COIUAIBHOTO
o0ecreyeHHs MOYKHO OTHECTH BO3PACT I'PakIaHHHA, IIOCKOJIBKY JaHHOE (PaKTHYECKOe
OOCTOSITENILCTBO ~ SABJSICTCS ~ MCUEpNbIBaOIUM. UTO KacaeTcs OTHOCHUTEIIbHO-
OIPEICIICHHBIX FOPUAMUYECKUX OOCTOATENBCTB, TO TYT HE BCE TaK OJHO3HAYHO.
dakTryeckre O0OCTOSATENhCTBA, HAa3BaHHBIE B IOPHIMYECKON JHTEpaType Kak
OTHOCHTEIIbHO-OMPEICTICHHBIC, MOTYT MPHOOPECTH IOPHUIMYECKOEC 3HAYCHHUE HE B
MOMEHT CBEpIIECHHUSA, a IMO3XKE WM JakKe Ha MHOIO I03KE, B CBS3U IPUHATHEM
3aKOHHOTO aKTa (HOpMaTHUBHOIO) [22, c. 56].

IOpunnyeckre (akThl B IpaBe COLMAIBHOTO OOECHEUEHHUS MOAPa3ACAIOT
TaKKe B 3aBUCHMOCTH OT UX COACP KAHUS M B3aUMOOTHOIIIEHHUS MEX Ty coO00i. Bymyun
B3aMMOIOTIOJTHSIONIMMH 10 CBOEH MPAaBOBOW MPUPOE, OHU SIBISIOTCS 000OIIEHHBIM
BhIpaKeHHEM. B KadecTBe mprMepa MOKHO IPUBECTH HYKIAEMOCTh TPaKIaHWHA B
TOJYYECHHUHN KHJIBSI.

B nanpheiiimem opuaudeckre GaxkThl HAYaaH MOAPA3ICIATh B 3aBUCUMOCTH OT
UX IOPHIUYECKHX MTOCICACTBUI B IIPaBe COMUAIBHOTO 00ECICUeHHUs U TAKUM 00pa3oM
HOJYYHIIOCH UX PA3/ICIHTh Ha:

e  MPaBOOOpA3YIOIIUE;

L4 IIPAaBOU3MCHAIOIINC,
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®  [IPaBOIPEKPALIAIOUINE;

®  KOMILICKCHBIE.

Taxxe, OBLIIO MPEIIOKEHO TOTIOTHUTH YK€ CYHIECTBYIOIIYIO KIaCCH(PHUKAIIIO
Oonee MOAPOOHBIMM W YTOYHSIIOIIMMU PA3HOBUIHOCTSIMHU IOPUIUYECKUX (HAKTOB,
OYEHb XapaKTEPHBIMU IS MPaBa COLUAIBHOTO OOECHEYEHHS M B WUTOre YAAJIOCh
MOJIYYHUTh CIICTYIOIINE MOHITHS IOPUANYECKUX (DAKTOB: MIPaBOMPHOCTAHABIMBAIOIIHI
(pakT) — cyTh TaHHOTO MOHSTHSI COCTOUT B TOM, YTO MPABOOTHOIIIEHUE UMEET JIUIIIb
BPEMEHHOE TPUOCTAHOBJICHWE M B JaJbHEHUIIEM MOXET BO300OHOBUTHCS BHOBb;
IPAaBOBO3OOHOBISIONIMIT —  J€HCTBYeT B  OTHOIIEHUHM IPUOCTAHOBJIEHHOTO
IIPABOOTHOIIECHUS; W IPABOBOCCTAHABIMBAKOIIMKA — B JAHHOM CIIy4ae BO3MOYKHO
BOCCTAHOBJICHME MPEKPAIIEHHOTO mpaBoooTHomeHud. Co3mganue  MmogoOHBIX
IOJIBUJIOB, KaK OBLJIO paHEe CKa3aHO, BO MHOTOM YIPOCTHJIM IOHUMaHUE U CKOpeiIiee
paspeleHue Jiej o0 MHOTHM MPaBOOTHOIIEHUAM [22, ¢. 57-62].

[Ipu paccMoTpeHHH IOPUANYECKUX (PAKTOB TAKXKE CIEAYET 0OpaTUTh BHUMAHHE
Ha OIpElENICHNE IIPaB IPaKJaH Ha IOJy4YEHHE TOr0 MM MHOIO BUAA COLUAIBHOIO
oOecrieueHus, a TaKke pasMep noiaydaemoit moguepxku [10]. B cBoro ouepens Ha
NOJy4YeHHUE MOJA00HON MOMOIIM BIIMSIOT ONpEAeNiCHHbIE COOBITUS, a TAKKE BEAETCS
y4eT HenmpaBOMEpHBIX AeicTBul. [logo0Has TeHaeHIMs HAOII0AaeTCsl B COBPEMEHHOM
3aKOHO/AaTeIbCTBE. braromaps mogoOHOM TEHAEHIIMH, COBEPIIAEMbIE TPaKIaHUHOM
HEMpaBOMEPHbBIC JIEUCTBHS, HE BIJICKYT /I HEro Kakou - 0o crnenu@puiecKoi
OTBETCTBEHHOCTH, YTO Ha IMEPBBIA B3IJIAJ MOKET NOKA3aTbCs CTPaHHBIM, OJHAKO, B
noJI0OHOM CHUTYyallMd TOCYJAapCTBO MOXET MPUMEHHUTH DSl Mep AJsl 3aIIUThl CBOUX
MMYLIECTBEHHBIX NHTEPECOB.

Crnenyer ynoMsiHyTh TakXe T€ IOpUIMYEcKUE (DAKThI, KOTOPbIE MOJBEPIIIHCH
JICJICHUIO B CBSI3M C UX (PYHKIIMEH B (paKTHUECKOM COCTaBe, @ IMEHHO JIeJICHHUE Ha:

®  IIPaBOIIOPOKIAIOIINE

e  IIPaBOIPEIATCTBYIOLINE

[IpaBonopoxaaroiiue puanUecKre (PaKThl SBISIOTCS COBOKYITHOCTBIO B CBA3H,

C KOTOPOU MOSBJISIOTCS MPEANOCHUIKU IS TTOSABJIEHUS FOPUINYECKHUX MociiencTsuil. K
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TaKUM «IOCJIECTBUSIM» MOKHO OTHECTH, K IMPUMEpYy, HaMUCaHWE 3asiBJICHUSA Ha
nonydenue reHcuu [11]. B maHHOM mpuMmepe HammcaHue JUIIOM 3asBIICHUS Ha
MOJIy4YeHUE TICHCUU SBISIETCA MPaBOOOpazyromuM (akToM B MPOUEAYPHBIX
MIPaBOOTHOIICHUSAX. YUTO KacaeTcs TPaBOMPEMATCTBYIOmMEro (akrta B JaHHBIX
MPaBOOTHOIICHUSIX, TO MOXXHO HCIIOJIB30BaTh 3TOT K€ MPHUMEP, TOJBKO Terepb
3asiBJICHUS] HA TOJIyYeHUE MEHCHM He OyJeT pacCMOTPEHO B CBS3M C BO3MOXHOM
OIMOKOHN B 3asBJICHUH, JTUOO C U3MEHEHUEM TIEHCHOHHOTO BO3PACTa, B CBS3H, C UEM
JIMIIO HE CMOXET 0(OPMUTH TOJyueHHUE nencuu [24, ¢. 145].

B 3akmioueHue BceMy BBIIIECKa3aHHOMY CIEAYET OTMETHTh pa3zHooOpas3ue
CYIIECTBYIOIIUX IOPUINYECKUX (PAKTOB, YTO MPUBOAUT K HEOOXOAUMOCTU UX
KJIacCU(DUIIMPOBAHUS U pacHpelieNieHUsl 1Mo ompejaesieHHbIM rpymnmnaM. C TeueHueM
BpEMEHHU Iopujnueckue (akTtel Bce OoJibllle OOpacTalOT HOBBIMU MOHATHSIMU U
MOABUIAMH, YTO B CBOIO OUEPE/Ib, IO3BOJISIET Pa3BUBATHCS JaHHOM MPABOBOM CUCTEME.
OTO pa3BUTHE BO MHOIOM IIOMOTAaeT AAHHOM OTpaciu pa3BUBATHCS B HYKHOM
HalpaBJICHUH, TPU HTOM CTapasCh YUUTHIBATh BCE BO3MOXXHBIC COOBITHS W
00CTOSITEIHCTBA, C KOTOPHIMU MOKET CTOJIKHYTHCS KaK rOCYJapCTBO, OOIIECTBO WU
OTJIEJIbHO B3SITHIN rpakJaHuH. JlaHHas MOTPEOHOCTh MPOSBISIETCS BEChbMa OUYEBUTHO
IpU PACCMOTPEHUHM IOPUAMYECKUX (PAKTOB B TMPaBE COIMAIBLHOTO OOECTeUeHHs,
IIOCKOJIbKY OHa BBI3BaHA BECbMAa HENPOCTOM CHUTYAIMEW B U3MEHUMBOM COLMAJIbHO-

IIPABOBOM OTPACIIH.

2.2. OcHOBaHHUS U YCJOBHS NPEJOCTABJIECHUS COLMAJIBLHOIO O0ecnevYeHus

KakK BU/bI COIII/IaJ'II)HO-OﬁeCHe‘-II/ITeJII)HI)IX HOPUAHYCCKHX (l)aKTOB

[Ipu paccMOTpeHHH JaHHOM TEMbI CIEyeT B MEPBYIO OUYEpPEb PACCMOTPETH B
OTIECIBHOM TMOpSJIKe, 4YTO U3 ce0s MpEeACTaBIseT COLHAIbHOE oObecredeHue,
paccMOTpeTh ropuandeckue (HakThl MPUCYIITUE JaHHON OTPACIH MTpaBa, U3YYUTh KaKue
CYLIECTBYIOT OCHOBaHUSI W YCJIOBUA [JIsl €ro IMOJYYEeHMs, a TakXKe CIeayeT

pacCcMOTPCTh COI_[I/IaJ'H:oHO'O6€CH€‘IHT€HBHBI€ HOPUANYICCKUC (baKTbI " BBIICHUTB, B UEM
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OTIINYNE MEXKIY IOPUINICCKUMHU (PaKTaMH COITHAITBHOTO 00€CTIeUeHUs U COIMaIbHO-
00eCIeuynTeNbHBIMHA IOPUINIECKUMH (PaKTaMH.

CoumanpHoe o0ecrieyeHHMe 1O CBOEH MPaBOBOM  MpUpONE  SABISETCS
COBOKYIMTHOCTBIO TPABOBBIX OOIIECTBEHHBIX OTHOIICHHM, KOTOPHIC PETYIUPYIOTCS
HOPMAaMH JIaHHOM OTpaciu npapa. PaccMarpuBasi 9KOHOMUYECKYIO CYIIHOCTD B cpepe
COLIMAJIBHOTO  O0ECHEeYeHUs] MOXHO BBIICIUTh paclpeAesIUTeNbHbI  c1ocob
OTHOIIIEHUH, TO €CTh CYIIECTBYET ONPECICHHBI SKOHOMHYECKHUI BUI OJ1ar, KOTOPBINA
pacrnpeziensercs Ha TpakJaH B ClIydae HEOOXOAMMOCTH JHMOO HYKIbl MOCICIHUX.
Cnegyer OTMETHUTh, YTO B JKOHOMHYECKOW HAyKe YETKO KIACCHU(PHUIIMPOBAHO W
c(hopMHUPOBAHO MATH CIIOCOOOB MOAOOHOTO pacnpeiesieHust 6Jiar, a UMEHHO:

o OecruilaTHO, Ha HadajgaxX pPaBHOTO JOCTyNa KaXIOTO IpaKIaHUHA K
pacnpenenseMbIM OjaraMm, HO TIPOIMOPIHOHATILHO Pa3yMHBIM (PaOHAIBHBIM)
MOTPEOHOCTSIM M DKOHOMHYECKIM BO3MOKHOCTSIM OOIIICCTRA,;

o 0€3 3KBHBAJICHTHO, HO HOPMHPOBAHO, C YYETOM 3aTpaT MPONLIOr0 WK
TEKYIIETro TPy/Ja, MIOTPEOHOCTEN MPOU3BOACTBA, MATEPUAILHON 00€CIIEYEHHOCTH;

o Ha JIBTOTHBIX YCIOBUSX C YaCTUYHOM OIUIATOM CTOMMOCTH, T.€.
BO3ME3/THO-HEIKBUBAJICHTHO;

o 3a TIary,

o 10 TPYAY B COOTBETCTBUU C €r0 KOJHUYECTBOM M KauecTBOM [26, ¢. 64].

Kax u Ob1710 paHee cka3aHO, OTHOIIECHHUS B COIMATLHOM OOCCIICUCHHH B CBOCH
OCHOBE SIBJISIFOTCSI 9KOHOMHYECKUMHU, MTOCKOJIbKY HYKJIAIOIIUMCS TpaXkIaHaMm, IPExKIe
BCETO, BBIJIAYMBAIOTCS OIPEACIICHHBIC JICHS)KHBIE CYMMbI, HaIlpaBJCHHBIC Ha
MO/I/Iep >KaHNe UX B MOMEHT HYKJIbI, K TIPUMEPY, BhITUIaTa TOCOOUS TI0 O€PEMEHHOCTH
U pojiaM, TTOCOOHS 10 BPEMEHHON HETPYJO0CTIOCOOHOCTH U TOMY Mojo0HOMY [27, c.
352]. MatepuaibHble TPABOOTHOIICHHS B MIPaBe COLMAIBHOIO 0OECIICYCHHS, MOTYT
ObITh BBI3BAaHBI B CBSI3M C BO3MOXHBIM 3a00JICBAaHHUEM WM  TOJYYCHHOU
WHBAJIMIHOCTBIO, YTO B CBOI OYEpPEeaAb MOXKET TPUBECTH TpaKAaHWHA K

HETPYJIOCIOCOOHOMY COCTOSIHMIO. B naHHOM ciyyae OOJ€3Hb WM MHBAJIUAHOCTH
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SBIITFOTCSL IOpUAMYECKUMU  (pakTaMu, W3-3a KOTOPBIX BO3HUKAET COIMAIBLHOE
MPAaBOOTHOIIICHUE.

Crnenyer OTMETUTh, UTO B HACTOSIEE BpeMs JIMII0O MOXET PacCUUTHIBATH Ha
peanu3aIio CBOEr0 CYOhEKTUBHOTO TIpaBa Cpa3y Ha BCE BHUJIBI SKOHOMUYECKHUX Ojiar
U COOTBETCTBYIOIIMUX COIMANBHBIX ycinyr. Ho, TOJbKO B TOM cilyd4ae €clid CMOTJIH
HACTYNHUTh COOTBETCTBYyIOLIME Iopuandeckue ¢aktbl. Tak, B MOJOOHBIA TpUMEp
MO>KHO MPUBECTH, ydyacTHUKa Benukoil OteyecTBeHHON BOIHBI, MOCKOIBKY AaHHOE
JIMI0 B HAIlle BPEMsI MOXKET PAaCCUUTHIBATh HA MOJIYYEHUE TPYIOBOM NMEHCUU, TIEHCUU
10 CTAPOCTH, a TAKXKE Ha MOJTYyYECHHUE TIEHCUHU 110 UHBAJIUIHOCTH O TOCYIaPCTBEHHOM
IICHCUOHHOM mporpaMMe [6], a Takke Ha psii yCIyTr COIUMAIbHOTO 00CTyKuBaHus. B
JAHHOM  CHUTyallud TPAKIAHWH  CTal  SIBISATBCA  CyOBEKTOM  HECKOJIbKUX
npaBoOTHOIICHHMI [28, ¢. 178].

MHOTUM MPaBOOTHOIICHUSIM B COIIMAILHOM OOECIIEYEHUU MPHUCYII CIOKHBIN
IOpUJINYECKUN COCTaB, 4YTO IMOJPa3yMEBAET HAJIMYUE YCTAHOBJIEHHON 3aKOHOM
COBOKYITHOCTHU ropuandeckux (paktos. ['maBHasi mpobiema mogoOHbBIX IOPUIAYECKUX
COCTABOB 3aKJIIOYAETCS B TOM, UTO OTCYTCTBHE XOTsI ObI OTHOT0 HEOOX0IMMOTO (haKTa,
MOXET MPENATCTBOBATh BOSHUKHOBEHUIO TPABOOTHOIIICHHUSI.

Taxoke, Kak ¥ B APYTUX MPaBOOTHOIICHUSIX, B MIPABE COIUATBHOTO 00EeCTICUeHHUSI
pa3zeNsaoT Ha CYOBEKTHI U OOBEKTHI MPABOOTHOIICHHWH. B OCHOBHOM B KauecTBe
CyObEKTOB B COIMAJIBHBIX MPABOOTHOILICHUSIX BBIICIAIOT (U3UYECKOE JIHUIIO
(TpakmaHWH, HYKJAIOMUNACA B COLMAIBHOM TMOMOINM WJIH TOMJEPXKKE) U
rOCYJapCTBEHHBIM oOpraH (YMOJHOMOYEHHBIM OKa3aThb MOMOINb HYXAAIOIMIEMYCs
IpaKJIaHUHY, MPU HACTYIUICHUHU OIpEeTICHHBIX I0pUaIndeckuXx (hakToB), 00a JaHHBIX
CyOBeKTa SBJISIOTCS HOCHUTENSIMH  OIPEACIICHHBIX CyOBEKTHBHBIX TMpaB U
oOsi3aHHOCTEH. JInIaMu, BRICTYMAIONIMMH B Ka4eCTBe (PU3NYECKUX JIUI], MOTYT OBbITh:
rpaxaane P®, WHOCTpaHHbBIE Tpa)KJaHE IOCTOSHHO TMPOKUBAIOIIAE, A TAKKE
BPEMEHHO MpOKUBarolue Ha Tepputopund PO. OCHOBHBIM KPUTEPUEM IJI YUACTHUS
Julla B COLMAIbHBIX  MPABOOTHOIICHMSX,  SBJSIETCS  OOJajaHue UM

HpaBOCHOCO6HOCTBIO U HE MEHEE Ba)XKHOU I[CGCHOCO6HOCTBIO, KOTOpas IOJHOCTBIO
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HACTYNaeT MO JOCTHKEHHI0 BOCEMHAJLIATUIIETHETO BO3pacra. B kauectBe mpumepa
CyOBEKTOB B MPaBe COIMATHLHOTO 00ECIEYSHUSI MOKHO TTPUBECTH TOCYAapCTBEHHBIN
OopraH MO MPEeAOCTaBICHUIO COLMAIBLHOTO obecreueHus (K MpUMEpy, B JIaHHOM
YApEeXKACHUH MPEOCTABIIIOT IOCOOHE 10 OEPEMEHHOCTH U POAaM) C OJTHOM CTOPOHBI,
a C IPyrod MHOTOJIETHYIO MaTh HAIMCABIIYIO 3asBJICHHWE HA MOJyYeHHE MOCOOus, B
CBSI3U C POXKJICHHEM TpeThero pedeHka B cembe [12]. B nanHOM ciiyyae 1opuandecKum
(haKTOM SBIIIETCS HYXIAa€MOCTh B MPEIOCTABICHUHA YKa3aHHOTO TOCOOMS, B CBSI3H C
MOSIBUBIIMMHUCS TPYJAHOCTSMU B BHJIE TOSIBJICHUS €IIe OJHOrO0 peOeHKa, a TaKxke
MOJy4YEHUs CTaTyca «MHOTOJIETHAs CEMbs», BCJIEACTBHME YEr0 HA JTAHHYIO CEMBIO
HaunHaeT pacrpocTpaniaTees DenepanbHbli 3aKOH «O JONMOJMHUTENIBHBIX MEpax
rOCyIapCTBCHHOM MOIACPKKN CEMEH, NMEIOIUX aeTei» [12].

[Tox 06bEKTOM B ITpaBe COIUATBLHOTO 00ECTICUCHUS, IOHUMAETCSl TO KOHKPETHOE
MaTepuaibHOE 0J1aro, Ha KOTOPOE B CHIIy OOCTOSITENILCTB PACCUUTHIBAET TPaXIaHHH,
OKa3aBIIMICS B HEOJIArONMPUATHOM MOJOKEHUH WA UCTIBITHIBAIOIIUN OMIPEIeICHHYIO
HYX1Y B OIIPEACICHHBIX BUAX COIMATIBLHOTIO 00ECIICUeHUS], @ UMEHHO HEO0XO0IUMOCTh
B TOJYYEHUU TIOCOOMS, TEHCUU, MEAUIIMHCKOW TOMOIIM W TOMY IMOJ00HOMY.
HeoOGxonumocTh € B JaHHBIX BUJAX TOMOIIM, OOYCJIaBIMBACTCS TMOSIBICHUEM
OTIPEJICTICHHBIX IOPUINYECKHUX (PAaKTOB, B CBA3U C KOTOPHIMHU MOSIBIISIETCS] TOTPEOHOCTH
B uX npepocTasnenuu [29, ¢. 341].

B ropuanueckor nuTeparype CyIIECTBYET TAKO€ NMOHATHE KaK COLMAJIbHO-
00eCIeYUTENbHBIA IOPUANUECKUN (aKT, KOTOPBIM B YEM-TO OYEHb CXOX IO CBOEMY
3HAYCHUIO C IOPUANYECKUM (PaKTOM colMalibHOro obecnedeHus. OqHako npu Oosee
noApOOHOM H3YYEHHH JaHHOTO TEPMHHA MOXHO 3aKIIOYUTh, YTO COIMAJIBHO-
oOecreunTeNbHbIN (haKT MO0 CBOCH MPaBOBOM MPUPO/IE, & TAKKE MO CBOUM MPABOBBIM
HOpMaM SIBJISIETCS OTpeeICHUEeM HEOOXO0AMMOCTH MIPEAOCTABICHUS TPaKIaHUHY TOM
WA WHOM COUHAJIBHOM TIOMOIIM WM TOANEPKKH, TO €CTh COLMAJIbHO-
oOecrieunTeNbHbINA (haKT TMOKA3bIBACT HACTYIUICHHWE OMPEISICHHBIX MaTepUaIbHO-
MPABOBBIX MOCJEACTBUM, TOKAa3bIBask MPU KAKUX YCJIOBHUAX, a TAKKE B KAKOM CIIy4yae

T'pa)XKaAaHWUH HMCCT IIPaBO NPCTCHAO0BATL HA ITIOJYUYCHHUC COHHaHBHOﬁ IIOMOIIM WJIN
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MOJICPXKKHA, €O CcTopoHbl TocymapctBa [30, c. 432-438]. Ilpu paccMmoTpeHHH
COIMAJIBHO-00€CTIeUYUTENHHOTO (DaKTa ¢ JAHHOW TOUYKH 3PEHHUS, MOXKHO 3aKIIOUUTH,
YTO JAHHBIN (haKT IO CBOCH CTPYKTYpE U NMPABOBOM 0aze SABIAETCS MOHATUEM, KOTOPOE
HAaMHOTO IIUPE M0 3HAYCHHIO, YeM IOPUANYECKUH (DaKT COIMATLHOTO OOCCTICUCHHMS.
ConnaibHO-00€CTICYNTEIbHBIN IOPUANICCKUN (DAKT MUMEET PsJl SIPKO BBIPAKESHHBIX
MPU3HAKOB, a MMEHHO OH HMEET OMNPEICICHHYIO HWHIWBHUAYaJbHOCTh, KOTOpas
BBICTYIIAE€T B KAUECTBE IOPUINUYECKON CBSI3H MEXKIY CYOBEKTaMHU MpaBa COMMATBHOTO
oOecricueHusi, MMEET BO3MOXKHOCTh BO3HHMKAaThb B TOM CJIydae €cClIu CYOBEKTY
COIIMAJIBLHBIX  MPABOOTHONIEHUM  BO3MOXKHO  NPEJAOCTABICHHWE  KaKOro-Jimbo
COIIMAJILHOTO OOECHeYeHus, a TakKe VY COlHalbHO-00eceunTeIbHOTO (hakTa
BBIpaXKaeTcs IOpUIMYecKasl CBsA3b BMECTE C IpaBaMU U MPABOBBIMU OOS3aHHOCTSIMH
CyOBEKTOB COIUAIBHOTO 00ECTICUCHHS. Y HUKAIBHOCTD K€ JaHHBIX MPABOOTHOIICHUM
COCTOMT B TOM, YTO MO CBOCH IOPHUJIMYECKON CTPYKType HaHHas OTpacib HUMEET
JTIBOMCTBEHHYIO CTPYKTYPY OTHOIICHHM, YTO YK€ B CBOIO O4Yepedb SBISCTCS
YAUBUTENHHBIM (haKTOM. J[BOWCTBEHHOCTh CTPYKTYPHI COITMATBLHO-00ECIIeUNTEIBHBIX
(dhakTOB OTpakaercs B TOM, 4YTO B IIPABOOTHOIICHUHU MOTYT OJHOBPEMEHHO
y4acTBOBaTh KaK MaTepHUAJbHBIE OTHOIICHUS CTOPOH, TaK M TPOIEIypHBIC.
MarepuanbHple OTHOIICHHUS B TEPBYIO OYEPEabh TECHO CBSI3aHBI C IOJYYECHHUEM H
MPEIOCTABICHUEM PA3JIUYHBIX BUAOB COLMAIIBHOMW MOMOIIK. Tak, HampuMep, K 3TO1
MOMOIIIM MOXHO OTHECTH mocoOue, MEHCUI0 U ToMy Mojo0Hoe. IlporeaypHbie
OTHOIIICHHS 110 CBOEH MPaBOBOM MPHUPOJIE UMEIOT BCIIOMOTaTelIbHOE 3HAUCHHE, UTO B
CBOIO OU€pe/lb MO3BOJISICT MPEANOI0KUTh TECHYIO CBSI3b JAHHOTO BUJIA OTHOIIEHUH C
MaTepualibHbIMU oTHOMEeHUsIMH [30, ¢. 438-444]. CyTh 1aHHOTO OTHOIIEHHS COCTOUT
B HEOOXOJIMMOCTH yKa3aHUS HEOOXOIUMOTO TOPSIKA MPEAOCTABICHUS COITUAIBHOTO
obOecrieueHus1, a TaKXKe MO3BOJISIET OMPEACIUTh HEOOXOAUMBIE IOpUInYecKue (HaKThI,
KOTOpPbIE B CBOIO OUYe€pe/b, HEOOXOAMMBI ISl OMpENeNieHUs MpaBa Ha TMOJy4YeHUe
COLIMAJIBLHOTO 00ecCIeueHus.

[Ipu paccMOTpeHHMH BBINICYKA3aHHBIX TEPMHUHOB B KA4ECTBE OTICIBHBIX

CTPYKTYPHBIX  €IMHMI] B  IOPHIWYECKOM  JUTEpaType, YHaJIOCh  CHAENATh
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COOTBETCTBYIOILIUE BBIBO/IbI, KOTOPBIE B CBOKO OYEPE]Ib IO3BOJISIET ONPEIETUTH TOUYHOE
3HAYCHHE IOPUINYECKUX (PAKTOB B MPaBE COLHUAIBHOTO OOECIEUeHMs, a TaKKe
MO3BOJIUT ONPENETUTh HEOOXOAMMBbIE OCHOBAHMS W YCJIOBHS [JIsl MPEAOCTaBIICHUS
colMaibHOrO oOecrieueHus. M Tak B mepByr oyepenb CIEAyeT pacCMOTPETh JBa
IOPUUYECKUX MOHATHS, @ UMEHHO I0puaAndeckue (GakThl B COIMAIBHOM 00€CTIeUeHUn
U COIMAaJIbHO-00ECIICUUTENbHbIE OpUauYecKue (akThl, a BO BTOPYIO OYEpEb
paccMoTpeTh ux cBsi3b [30, c. 444-448]. Ha nepBbIii B3I UX CTPYKTYpa U TPaBOBast
HOPMAaTUBHOCTb B COLMAJIbHBIX IMPABOOTHOUIEHUSX BO MHOTOM KayKE€TCSI OJUHAKOBOM
U CXOXEH MO 3HAYEeHMIO, OJHAKO, 3TO HE Tak. TepMUH IOpUAMYECKUI (PakT B
COLIMAJIBHOM O0ECHEYEeHHH B IOPUINYECKON JTUTEPATYpE TPAKTYETCA KaK OCHOBAHHE
WIK OOCTOSITENIbCTBO, B CBSI3U C KOTOPHIM M BO3HUKAET MPAaBOOTHOUIEHHE. B
3aKOHOJaTEIbCTBE, B MPABE COLUAIBHOTO OOECHEUYEeHUs BBIJEICH YETKUW MEepeYeHb
BO3MOXXHBIX OCHOBAaHUN (MMEHYEMBbIMU, KaK paHee TI'OBOPHJIOCH, IOPUIUYECKHUMHU
(dakTaMu) B CBSI3U C KOTOPHIMH BO3HHMKAeT HAaJOOHOCTb B OKa3aHUU MOJIJEPKKU U
nomoiy rpaxaasaMm. OgHako B BbIIEYKa3aHHOM TEPMHUHE HE YKa3aHbl BO3MOXKHbBIC
IIPABOBBIE MTOCJIECTBUS, KOTOPbIE MOTYT OBITh BbI3BaHbI JAHHBIMHU 00CTOSITEIbCTBAMU
[30, c¢. 449]. W B pjaHHOW CHUTyallMd Ha TIOMOIIb HPUXOIAT COIHATBHO-
o0ecnieunTeNbHbIE IOpUAUYECKHE (AKTbl. DTOT K€ TEPMUH B HOPUIUYECKON
JUTepaType UMeEeT yxke OoJiee IMHUPOKOE 3HaYCHHUE, YEM MPENbIAYIIUNA, OJHAKO UMes
CBOIO MHJMBHUIYaJIbHOCTh U BEChbMa HEOOBIYHYIO JABOMCTBEHHYIO MPHUPOAY, JaHHAs
[PaBOBasi CTPYKTypa HE MOXKET CYILIECTBOBaTh OTAEIbHO. [JaBHOW 3amauei
COLIMAJIBHO-00€CTIEYUTENbHBIX OPUANYECKUX (DAKTOB SIBIIAETCS CO3JIaHUE MPABOBOU
CBSI3U MEX]ly MaTepUaJIbHbIMU OTHOIICHUSIMU U MpoleaypHbIMU. TO €CTh, COriIacHo
BCEMY BBILICIIEPEUYNCICHHOMY JaHHBIII TEPMHUH MOXHO TpPAKTOBAaTh KaK HEKYIO
IOPUIUYECKYIO CBSI3b MEXIY CyObEKTaMu MPAaBOOTHOILIEHUN, KOTOpask BO3HUKAET
BCJIE/ICTBUE HACTYIUICHHUS OIPEACICHHBIX IOPUANUYECKUX (PAKTOB, U B CBSA3M C HX
HACTYIUICHHEM OJIHA CTOPOHA MOXET COBEPIUHUTH OPUANYECKH 3HAYUMBIE JEHCTBUS

s apyroit croponsl [30, c. 449-452]. B mpaBe commanbHOro oOECICYEHHs, B
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KayecTBE MpUMepa MOXHO MPHUBECTH MPEOCTaBICHHE MOCOOUs TOCyAapCTBEHHBIM
YUPEKACHUEM, TPAXKIaHUHY, SBITIOIEMYCsl 0e3paboTHBIM [3].

Ha ocHOBaHuU BCero BBIIIECKA3aHHOT'O CIIEAYET CIENIaTh COOTBETCTBYIOIIMN
BBIBOJI O TOM, YTO IOpHAWYECKHE (AKThl B COIMATIEHOM OOECIIE€YEHUH U COLIMATIBHO-
o0ecrieunTenbHbIE IOPUINYECKUE (aKThl HE SIBISIOTCS 000COOJEHHBIMUA NOHATUSMHU.
OpHako OHM HEpa3JEIbHBI U M0 CYTH, SBIISIIOTCA €IUHBIM LEeabIM. OJHO JTONOJIHSAET
npyroe. Ecnu ropunnyeckuit paxkT B cOMaibHOM 00ECIICUEHUH SABIISAECTCS BO3MOKHBIM
OCHOBAaHUEM WJIM OOCTOATEIBCTBOM, IPH KOTOPOM BO3HUKAET MPABOOTHOLIEHHUE, TO
COLIMAJIBHO-00€CTICYNTENbHBIA FOPUANYECKUI (aKT SBISETCA OINPEACIICHUEM IS
BO3MOYKHBIX MPaBOBBIX MOCJEICTBUM, & TAKKE OH MPEAOCTABIAET BO3MOKHOCTD IS
OINpE/iENeHUs] U TOJYYEHHUS] KOHKPETHOIO COIMAIbHOTO OOECIEeYeHHs] B CBS3H C

HAaCTYINUICHUEM OAHHOI'O 00CTOSITEIBLCTBA.

3AK/IIOYEHUE
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Taxkum oOpazoM, MPUHSB BO BHUMAHUE BCE aCMEKThl IOPUANYECKIX (AaKTOB B
MpaBe COIMAIBLHOTO OOECIEUEHHSI U MPU ITOM, PACCMOTPEB X OCHOBHBIE BUJIBI U
KJaccuuKauyu M MPOAHAIU3UPOBAB 3HAYEHHE JAHHBIX (PAKTOB B COILMAJIBHBIX
OTHOIIEHUSAX, MOXXHO CJieJaTh BBIBOJA: IOpUAWYECKAE (PAKTHI  SBISIOTCS
HEOTHEMJIEMOM YacCThIO COBPEMEHHON MPABOBOM CUCTEMBI, & UMEHHO COLUAIBHO-
o0ecreynTeNbHbIX  OTHOIICHWM, TMOCKOJNbKY  Ojarojgapss ©M  BO3MOXKHO
CYIIIECTBOBAHUE MPABOOTHOIIICHHUI B ITPaBe COLUAIBHOTO 00ECIICUCHHS.

Kak u Obulo paHee cka3aHO, 3HAU€HHE IOPUAMYECKUX (AKTOB B IIpaBe
COLIMAJIBHOTO 00€CIIEYEHNs U B LIEJIOM B ITPaBOBOM OTpACIIv, TOCTATOYHO BEIHKO. [10
CyTH, OJaroaaps PUANYECKUM (PaKkTam M CYHIECTBYET MPaBoOBasi OTPACIb, TO €CTh
6e3 ropuanueckoro ¢pakTa He MOIJIO ObI TPOU30UTH IOPUIUIECKOE TPABOOTHOIIICHHE,
OJIHO BBITEKAET U3 Apyroro. KoneuHo, 11 Ka)K101 0Tpaciiy pasa CyIeCTBYIOT CBOU
opuandeckue (axkThl, KOTOpPblE HMEIOT CBOIO CIHEHU(UKy, a TakkKe HMEET
oTpeeIeHHbIC METO/IbI JJISl PETYJIUPOBAHUS OOIIECTBEHHBIX OTHOIICHHUM, BXOISAIIUX
B IPEAMET JaHHOW OTpaciiv. B CBA3U C pOCTOM 3HAYMMOCTH, JaHHAs OTPAaCIb MpaBa
CTajla UEHTPOM 3aMHTEPECOBAHHOCTH COBPEMEHHBIX OPUCTOB. [IpaBo counanbHOrO
oOecrieueHus SIBISIETCS HEOTHEMJIEMOW YaCThIO KU3HU COBPEMEHHOIO OOIIECTBA.
OCHOBHBI€ TOJIOKEHHUS, CB3aHHBIE C ITPABAMU IPaXJaH Ha MOJYyYEHHE COLUAIBHOTO
oOecrieueHus 3aKperyieHbl B KOHCTUTylMu Poccuiickoit ®Depepannu. Bcee
YKU3HEHHBIE 00CTOSATEILCTBA, TPOUCXOISIINE C YEJIOBEKOM Ha MPOTSXKEHUH BCEH €0
KU3HU, MOXHO TMPUYUCIUTH K IOPUIUYECKUM (PakTaM, a UMEHHO POXKICHUE WIIH
CMepThb, 00JIe3Hb, MOJYUYCHUE UHBAIUIHOCTH U TOMY MOAOOHOE, BCE 3TH ACIEKTHI
HEW3MEHHbIC, JIM0O BO3MOKHBIC CIYTHUKHM YeJOBEKa B €ro >KU3HU. biaromaps ux
3HAYMMOCTH, OHM HaxXxOIST CBOE OTPAKEHHE B HOpPMax IpaBa COLUAIBHOTO
oOecreyeHus U MO3TOMY IEHHOCTh UX HAYYHOTO MCCIIEIOBAHUS 3aMETHO BO3pPacTaeT
U CcTa”HoBUTCS npuopuretHou. Ilpuopurer ke, omnpeaenser Ype3BbBIYAWHO
pa3HOOOpa3HOe WCMOMB30BaHUE PA3TUYHBIX HOPUIWYECKUX (PAKTOB B JaHHOU

OpaBOBOM CTPYKType, TIOCKOJIbKY, Omnarojgapsi crneudduke JTaHHOTO IpaBa
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3aKOHOJATENb CTPEMUTCS 3aKPEIUTh B IIPABOBBIX aKTaX BCE BO3MOKHBIE CUTYyallUH,
IIPUBOAILINE K HYKJI€ TPaKAaHUHA.

BBugy orpomHOro KkoiauyectBa M HEOOXOAMMOCTH  KJaccU(UKAIUH,
opuandeckre GaxkThl ObUIH MOJENEHBI IO TPYINaM M CUCTEMATU3HPOBAHbI C YIETOM
X OCOOEHHOCTEH W pa3IMYHBIX CYIIHOCTHBIX MPHU3HAKOB, YTO B CBOIO OYe€pelb
IO3BOJIMJIO YIIPOCTUTh MX IIOHMMAHHUE B IOPUAMYECKON JIUTEpaTrype, a TaKXkKe B
OOBIYHOM YEJIOBEYECKOM MOHUMaHUHU. OIHAKO KIacCU(PHUIMPOBAHUE HOPUTUICCKUX
(GakToOB MO3BOJISIET HE TOJBKO CYHIECTBEHHO YIPOCTUTh UX MOHMMAHHE, a TaKkKe
MCIIOJIB30BaTh UX IPHU ONPEACICHUN HOPM K TOMY WJIK HHOMY MPAaBOOTHOUIEHUIO, HO
U TaKK€ B CBOIO OYEPENb CO3JACT MPEAINIOCBUIKM JUIA Pa3BUTHS TEOPHUM IIpaBa.
Paznenenue ropunnyeckux (pakToB Ha BHUJbI IO3BOJIAET O0JIee TOYHO PacCMOTPETh U
MOHATh UX CTPYKTYPY, @ TAKKE ONPEJIETUTh X OCOOEHHOCTh U 3HAYUMOCTh B IPaBe
counaigbHoro obecneueHus. HOpuauueckue @axTel B NpaBe COLUATBHOIO
o0ecrieueHuss MOAPA3NENAI0T TaKKEe B 3aBUCUMOCTH OT HX COJEp)KaHUs U
B3aMMOOTHOIIEHHUS] MeEXIy co0oi. byayunm B3aMMOJONOJHSIOMIMMHA IO CBOEH
IIPaBOBOM MPUPOJIE, OHU SIBISIFOTCS] 000OIIEHHBIM BhIpaskeHneM. B kauecTBe npumepa
MOYHO IPHUBECTU HYKIAEMOCTh IPaKIaHUHA B IMOJTYyYECHUH KUIIbSI.

ComnmanpHoe oOecmieyeHHe 1O CBOEW TMPaBOBOM  MPUPONE  SABISETCS
COBOKYITHOCTBIO IPABOBBIX OOIECTBEHHBIX OTHOLICHHM, KOTOpBIE PErYIUPYIOTCS
HOPMAaMHM JTaHHOM OTpaciu npasa. PaccMarpuBasi 5JKOHOMUYECKYIO CYIIHOCTD B cpepe
COLIMAJIBHOIO O00ECleyeHUs] MOKHO BBIIEIUTbh PaCHpeleIUTENbHbIA  CIIOCO0
OTHOIIICHHH, TO €CTh CYIIECTBYET ONPEACICHHBIN SKOHOMUYECKUM BUJ OJ1ar, KOTOPBIi
pacrnpeensercsa Ha TpakKJaH B Ciiydae HEOOXOUMOCTH JIMOO HYXIbI TOCIIEIHUX.

Ha ocHOBaHmy BCero BBIIECKA3aHHOTO CIEAYET CAENATh COOTBETCTBYIOIIUHN
BBIBOJI, IOpUANYECKUE (PaKThI B COIIMAIIBHOM 00ECIIEYEHUU MOKHO PACCMaTPUBATh KaK
CBA3YIOILLEE 3BEHO MEXIy, K IPUMEPY, OKA3bIBAEMOM MOMOILBI) U TPAKIAHWUHOM
HyXJamoueMcss B 3Tol moMomd. [lo cBoel ropuandeckor npupoae HOpUANYECKUN
GbakT sBIAETCS BO3MOXHBIM KU3HEHHBIM OOCTOSITEIBCTBOM, MPUYEM JaHHBIC

«00CTOATEIBLCTBAY 3aKPCINVICHBI  3dKOHOJATCJIbHO KadK OCHOBAHHC  OKa3aHUs
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coLMajabHON MoAanepKku. Pa3zHooOpasue CyIHIeCTBYIOIIUX HOPUANYECKUX (PAKTOB,
OPUBOJUT K HEOOXOAMMOCTH UX KIACCH(PUIMPOBAHUS U paACHOpPEeICHUs IO
onpeneneHHsM rpynnaM. C TeueHueM BpeMEHHU Iopuaudeckue (akTbl Bce OOJbIe
o0pacTaloT HOBBIMHM TOHSATHUSMU U TOJABUIAMH, YTO B CBOIO OYEpEab MO3BOJIET
pa3BUBATbCA JAaHHOM MPaBOBOW cUCTEME. JTO pa3BUTHUE BO MHOTOM IMIOMOTAeT JaHHOMN
OTpaciu pa3BUBATHCA B HY>)KHOM HaIlpaBJICHUH, [IPU 3TOM, CTapasCh, yUUTHIBATH BCE
BO3MOXXHBIE COOBITHSI U OOCTOSITEICTBA, C KOTOPBIMH MOXET CTOJKHYTBCS Kak
rocyAapcTBO, OOIECTBO WM OTIEIBHO B3ATHIM TpakaaHuH. PaccmarpuBas
opuinueckue (PaKThl B IpaBe COIUAIIBHOTO 00ECIIeUeHHM s, JaHHasl HaJOOHOCTh OUEHb
APKO MPOCIEKUBAETCS, MOCKOJIbKY OHA BbI3BaHA BEChbMa HENPOCTOM CUTyalMeil B

W3MEHUYMBOU COHHaJIBHO-HpaBOBOﬁ oTpaciu.

CIIMCOK UCITOJIB30BAHHBIX NCTOYHHUKOB U JIMTEPATYPbBI
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