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BBEJAEHHUE

B Poccuiickoii deneparuu mpaBocyue B COOTBETCTBH cO cTaTheid 118
Koncrutyuu Poccuiickoii denepanuu, oCymecTBIsSETCS TOJIBKO CYIOM, B TOM
YHCIIe ¥ TOCPEICTBOM TPAsKIAHCKOTO CyIOMPOU3BOICTBA.

K kommereHuuu cyfoB 00IIel IOPUCTUKIIMM OTHECEHO PAaCCMOTpPEHHUE el
00 ycTraHoBlieHWU (aKTOB, UMEIOIIUX IOPUAMYECKOE 3HAYEHHE B OCOOOM IMPOU3-
BOJICTBE TPAXAAHCKOT0O IpoLecca.

AKTYaJIbHOCTh TeMbl 00YCJIOBJIEHA T€M, UYTO CYAOINPOU3BOJICTBO 00 yCTa-
HOBJICHUH (DaKTOB, MMECIOIINX FOPHANYECKOE 3HAYCHHE B OCOOOM TPOU3BOJICTBE
TPaXTAHCKOTO CYAOIPOU3BOJICTBA, BOCTpeOOBaHO MpakTHKoM. [logoOHas karero-
pus J1e] uMeeTcs U B apOUTpaKHOM CyJonpousBojcTBe. VccienoBanue ee akTy-
TPHO TaK)X€ W MOTOMY, YTO Ha CETOTHSAITHUHN JCHBb 3aKOHOAATEIIEM BEAETCS pa-
6oTa o yHU(DUKAIUU TPOIECCYATHHOTO IPAKIAHCKOTO U apOUTPAXKHOTO 3aKOHO-
JIaTEIbCTRA.

AKTYaJIbHOCTh T€MBbI UCCIICIOBAaHUS OTPEEIASTCS TEM, UTO B KAYECTBE
MpeaMeTa JIaHHOW KaTeropuu 0coOO0ro MPOM3BOJCTBA BBHICTYMHAIOT IOPUIUYECKUE
dakTel. «I[loHsTHE FOpHAMYECKOTO (haKTa CBA3BIBACT B ce0O€ JIBa MPOTHBOPEUHBHIX,
HO HEpa3pbhIBHO CBSI3aHHBIX MOMEHTA: SBJCHUE NCUCTBUTECIBHOCTH — COOBITHE
WM JIelicTBHE (MaTepuajIbHBII MOMEHT); MOPOXKIAIONIUME B BUIY MPEINUCAHUS
HOPM IIpaBa OIPE/ICICHHBIC [PABOBBIC IOCICACTBUS (FOPUIMICCKHII MOMEHT)».”
U3 atoro crnenyer, uTo 10puarndecKue (HaKThl SIBISIOTCS MPAKTUYECKU 3HAUUMBIMU
B )KU3HHM IPaKJIaH U JACATEIHPHOCTH OpPTraHU3aIlfil.

AKTYaJbHOCTh T€MBbI HCCIIEIOBaHUS OOYCJIOBJICHA TEOPETUYECKOW HE0O0-
XOIMMOCTHI0. Onupasich Ha TOYKY 3pEHHUS BEAYIIUX YYCHBIX MPOIECCYATHCTOB,

npuHATbIA [TIK PO «BO MHOrOM MMEET MCTOPUYECKYH) IPEEMCTBEHHOCTB: W3

! Koncrurymms Poccniickoit desepamuy (IPHHATA BCEHAPOIHBIM roocoBanmem 12.12.1993) (¢ yaeToM mompasoxk,
BHeceHHBIX 3akoHamu P® o nonpaskax k Koncruryiun PO ot 30 nexadpst 2008 r. Ne 6-DK3, ot 30 nexadpst 2008
r. Ne 7-0K3, ot 5 depans 2014 r. Ne 2-OK3, ot 21 uronst 2014 r. Ne 11-0K3) // Cobpanue 3akoHoaarenscrsa POD.
2014. Ne 31. Cr. 4398.

? Vcaxos B.B. Obmas TEOpHs rocynapcTa u npaea. Akaaemudeckuit Kype B 3\ romax. Uza. 2-e, nepepad. u mom./
OtB. pex. npod. M.H. Mapuenko. T.2.M.: UK/] «3epuaio-M», 2001. -c.420



IPOLUIOTO 3aMMCTBOBAHO JIY4IIEE, HE CTABILEE 3a MOCIEAHNUE NATHAECAT JET Oec-
MOJIE3HBIM aTaBU3MOMY. «HecMOTps Ha 3HAYNUTEIBbHOE U3MEHEHUE U JIONOJIHEHUE,
BHeceHHble B ['TIK P® 2002 ropa, no cpaBHenuto ¢ ['TIK 1964r, mexny Humu
UMEETCS] IPEEMCTBEHHOCTh 10 BONPOCAM, TPAJAULIMOHHO pa3pellaeMblM €IMHO00-
pa3sHo, KaK TO., 0c000e MPOM3BOICTBO U AP»." DTa IPEeMCTBEHHOCTh BBIPAKCHA B
coxpaneHuu B ['TIK P® ocoboro npon3BoacTBa, a B paMKax 3TOro MPOU3BOJICTBA -
OJTHOM U3 €ro KaTeropui, CyA0NponU3BOICTBAa 00 YCTaHOBJIEHUU (DAKTOB, UMEIOLINX
IOpUMYECKOE 3HAUeHHe. TeM He MeHee, Ha H3y4aeMyl KaTeropuro 0co00ro
IPOM3BOJICTBA TMOBJUSJIO H3MEHEHHE XapaKTepa OOLIECTBEHHO-DKOHOMHYECKHX
OTHOUIEHUI B HBIHEIIHEM OOIIECTBE M TOCYJApPCTBE, W3MEHEHUE MPHUHIUIIOB
IPaKJAHCKOIO MPOIECCYAIbHOTO MTpaBa, TpaHc(hopManus MaTeprualbHOTO 3aKOHO-
JIaTENIbCTBA, UTO BBI3bIBAET HEOOXOAMMOCTh B HEMOCPEICTBEHHOM HCCIIEI0BAHUU.

AKTYaJIbHOCTh TeMbl UCCIEIOBAaHUS OOYCIOBIMBATHCS MPAKTUUECKOM
HE00X0AUMOCThI0. OTIMYUTEIBHON YEepTOl OCYIIECTBICHUS CYIONPOU3BOJICTBA
00 ycTaHOBJICHHHM (DaKTOB, MMEIOIIUX IOPUIMYECKOE 3HAYEHUE B 0COOOM TIpo-
U3BOJICTBE, 3aKJIIOYAETCSA B TOM, YTO CIEAOBaHUE MpaBWiaM JAAaHHOTO CYJIONpPOHU3-
BOJZICTBA, OIPEAEJICHHAs 4acThb KOTOPBIX 3aKOHOJATENIEM OIPEAEIIAETCS KaK YCJo-
BUS, JIJIs1 HA4YaJla, UMEET MPSAMYI0 3aBUCUMOCTh OT HEYKOCHUTEIBHOTO COOJIOICHUS
CaMUMHU CYyJIbSIMH, PACCMATPUBAIOIIMMHU JIEJIA.

B mnpakTuueckoe cyAoNnpon3BOACTBO NPUXOAAT CyJbU HOBOTO ITOKOJIEHMS,
He 00Jiajarolie BBICOKMM OIBITOM IPU pa3pelieHUu e HCCIeyeMOol Karer
OpuH 0COOOTO TIPOU3BOJICTBA.

Heasb auccepTalluOHHOTO MCCIEIOBAHUS - YCTAaHOBUTH 3(PQPEKTUBHOCTD
MPUMEHEHUSI CYJIONPOU3BOJICTBA 00 YCTAaHOBJICEHUM (DAKTOB, MMEIOMIMX HOPUANY
€CKO€ 3HaueHHe B 0COOOM MPOM3BOJCTBE, C MOMOUIbIO TEOPETUUECKOTO UCCIIEN0-
BaHMSI €r0 OTJIMYUTEIBHBIX CBOMCTB, aKTyaJlbHBIX MPAaBWJI €ro MPUMEHEHUS,

BO3ZHHKAIOIIUX TIPU STOM OOIIHMX MPOOIIeM.

1KepI/IM0B J.A. IIpoGnems! o01eit Teopun npasa u rocynapersa. B 3t. T.1. Conmonorus npasa. M.: CoBpeMeHHBIH
ryMaHHUTapHbI yHuBepcuteT, 2011. -251c.



JIis AOCTMXKEHHSI TTOCTABIIEHHOW IEIM HEOOXOIUMO PEIIUTh CIETYIOIINe
3a/la4d: YCTAaHOBUTH XapaKTEPHBIC YEPTHl W CBOWCTBA CYJIOMPOU3BOJCTBA 00
YCTaHOBJICHHH (PAKTOB, UMEIOIMNUX IOPUAMYECCKOE 3HAYCHHUE B OCOOOM TIPOM3BO
JICTBE;

- JIaTh OMNpEJEICHUE MOHITUIO CaMOTO CYAONPOU3BOJICTBA 00 YCTaHOBJICHUHU (aK-
TOB, WMEIONUX IOPUJANYECKOE 3HAUYEHHUE B OCOOOM TIPOU3BOJCTBE, UCXOAS W3
YCTaHOBJICHHBIX CBOMCTB;

- OIIPENENTUTh CUCTEMY U C(HOPMYITUPOBAThH MOHATHE CHCTEMBI COBPEMEHHBIX Ipa-
BUJI, PETYJUPYIONIUX CYJIOMPOU3BOJCTBO 00 YCTaHOBJICHHH (HAKTOB, MMEIOIIMX
IOPUIMYECKOE 3HAaYeHNE B 0COOOM MTPOU3BO/ICTBE;

- WCCIIEZIOBATh MPOIECCyTbHBIC 0COOCHHOCTH TPUMEHEHHS KaKI0W U3 TPYII CO-
BPEMEHHBIX TMPaBUJ, PETYIUPYIOIIUX CYJOMPOU3BOJICTBO 00 YCTaHOBIEHUU (ak-
TOB, UMEIOIINX IOPUIUIECKOE 3HAYCHIE B 0COOOM MPOU3BOJICTBE;

- 0003HAUUTHh OCHOBHBIE MPOOJIEMbI, BOSHUKAIOIINE MPH PACCMOTPEHUU U pa3p
CIICHUH JIe] 00 YCTaHOBIEHUH (HaKTOB, MMEIOIIUX IOPUINYECKOE 3HAYCHHE B OCO-
OOM TTPOU3BOACTBE, M HANTH ITyTH UX PEIICHUSI.

B xauecTBe 00beKTa HCCIEIOBAHNS BBICTYIIAIOT OOIIECTBEHHBIE OTHOIIECHH-
SIeHUs1, KOTOPBHIE BOSHUKAIOT, U3MEHSIOTCS HIIM MPEKPAIAIOTCS B MPOIIECCE PACCMO
-TPEHUSI CYJIOM JieJ1 00 yCTaHOBJICHUU (PAKTOB, UMEIOIINX IOPUIAYECKOE 3HAUCHUE
B 0COOOM TMPOM3BOJICTB, & TaKXKe MpolleccyaibHasl ACATEIbHOCTh Cy/aa MPHU pac-
CMOTPEHHHU JaHHOUW KaTEeropuu JCII.

IIpeaMeTomM mucCepTAIIMOHHOTO WCCICAOBAHUS SIBISIOTCS OTIMYUTEIHHBIC
CBOMCTBA CaMOT0 CYAOMPOM3BOJCTBA 00 YCTaHOBICHUH (DaKTOB, UMEIOIIUX FOPH-
JIMYecKoe 3HAYeHHEe B 0COOOM MPOM3BOJCTBE; MaTEpUaIbHO-TIPABOBAs MPHPOA
BO3ZHMKAIOIIUX CHUTYAIlUH, JJISl pa3pelieHrs KOTOPhIX OHO MPeIHa3HAYeHO; COBO-
KYITHOCTb TIPaBHJI, NMMPUMEHSEMBIX B HCCIICIYEMON KaTeTOPHH OCOOOTO IMPOU3BO
JICTBA, OCOOCHHOCTH MPUMEHEHHUS OTACJIBbHBIX TPYII MPABWI; 00IIHe MPOOIeMbI
CaMoro CyAOIPOU3BOJICTBA 00 YCTAaHOBJICHUU (PAKTOB, UMEIOIIMX IOPUANUECKOE
3HaYeHHEe B OCOOOM TPOU3BOCTBE, OTHOCSINUECS KO BCEMY MPOM3BOJICTBY B Iie-

JIOM.



MeToa0/10THYeCKYI0 OCHOBY HCCIIEIOBAaHUSI COCTABIIAOT MPUHLMIBI U ME-
TOABl OOIIEHAYYHOrO IO3HAHUSA, TAaKUE KaK: CUCTEMHBIM, HUCTOPUYECKUU, aHa-
JIEKTUYECKUN, AHATTMTUYECKHM, a TAKXKE YACTHO-HAYUYHBIN METOJT - METOJI H3YUEHHUS
1 0000111eHUsI Cy/1IeOHON MTPAKTHUKH.

Teoperuyeckyrd OCHOBY WCCICIOBAHUSA COCTAaBWJIA palbOTHl  yde-
HBIX MPOLIECCYaTbHON U IpYyTUX oTpacier ropuandeckor Hayku: C.C. Anekceena,
C.®. Adanacwera, E.B. BacbkoBckoro, M.A. Bukyr, I1.®. Enucetikuna, B.b. Hc-
akoBa, P.®. Kaimmuctparoson, [[.A. Kepumosa, E.I'. JIykssanoBoit, H.K. Mscuuko-
Boi, E.A. Hedenpera, FHO.A. Ilomosoii, W1.B. PemernukoBoii, B.M. CemeHoBa,
M.K. Tpeymnukosa, T.A. Uerosaaze , H.A. UyauHOBCKOI.

HopmaTtuBHYI0 0CHOBY Hcciie1oBaHus cOCTaBIsIIOT: Konctutyuus Poccuii-
ckorl @enepaunn, ['paxnanckuil npoueccyanbhblid kogekc PCOCP 1923r., I'paxk-
JNaHCKui npoueccyanbHbiil Kojgeke PCOCP 1964r., ['paxaaHckuil': mporeccyaib-
Hell Kojekc P® 2002r., ApOutpakHo-mporeccyaibHbii koaekc PD 2002r.,
Cewmeitnpiii kogeke P 1995r., I'paxnanckuii kogeke PD (wacts 1 -1994r., gacte 2
- 1996r., vacts 3 - 2001T.).

IMIUPUYECKYI0 OCHOBY cOCTaBist0T no3uimu BepxoBHoro Cyna Poccu
rckon depepauun, KOTOPBIE COIEPKATCA B OMNPEACICHUAX W IMOCTAHOBJICHHSX
[1nenymoB, Taxxke cyneOHas mpaktuka benroponckoro obiactHoro cyna. Cyneo-
Hag npaktuka KonctutymmonHoro Cyna Pocculickoit ®@enepaunu, craTucTHYeE-
CKHE JIaHHbIC 00ECTIeUnII MTPAKTUIECKYI0 OCHOBY JJAHHOW PaOOTHI.

B pesynbrare maHHOTO MCCIEAOBaHUS aBTOPY YIAAlIO0Ch C(OPMYIHPOBATH H
apryMEHTHPOBATh CIEAYIONINE OCHOBHBIE TEOPETUUYECKUE MOJIOKEHUSI U BHIBOJBI,
KOTOpBI€ BBIJBUTAIOTCA Ha 3allUTy U 00JIaJIal0T OINpeeeHHBIMUA CBOWCTBAMU
Hay4YHOU HOBU3HBI:

Hayunas HoBHM3Ha pabOTHl OOYCJIOBJIEHA MCCIIEAOBAHUEM aBTOPOM CYO-
MIPOU3BOJICTBA 00 YCTaHOBJICHUH (DAKTOB, UMEIOMIMX IOPUANYECKOEC 3HAUYCHHUE B
0COOOM TPOM3BOJACTBE, HE TOJBKO OMHUPAsCh HA TPABWIA OOMIUX IOJIOXKEHUMN
0Cc0o00ro MPOM3BOICTBA, HO U BCEH CUCTEMBbI IIPABUII, PETYIUPYIOIIUX €€ MPUMEHE-

Hue. Jlng sToro aBTOopoM c(HOpPMYIHPOBAHO MOHSTHE ATOW CHCTEMBI NMPABUI U



OTpeJeNieHbl OT/AENbHbIE TPYNIbI MpaBuil, BXoAsmux B Hee. [lyrem o6oO0mieHus
OCHOBHBIX CBOMCTB HCCIIEyEMOW KaTeropuu 0coOO0ro MpPOM3BOACTBA, JHUCCEpPTa
HTOM C(GOpPMYJIHPOBAHO TIOHATHE JaHHOM Karteropuu. B pabore ykazaHbl
OCHOBHBIE TPOOJEMbI COBPEMEHHBIX MPAaBUJI MCCIEIYEeMOW KaTEropuu 0coOoro
MIPOM3BOJICTBA U CITOCOOBI UX pa3pelieHusl.

B pesynbprare mMpoBEOEHHOIO MCCIECAOBAHUS HA 3AIIUTY BBIHOCATCS CIIENY-
IOLLNE MOJIOKEHHUA
1. Tlox ropuandeckumMu (akTamMu MMOHUMAIOT KOHKPETHBIE XU3HEHHbIE O0CTOS-
TEJIbCTBA, C KOTOPBIMU HOPMBI IIPaBa CBSA3BIBAIOT BO3HUKHOBEHHE, U3MEHEHHE WIN
IpEKpaIIeHUe MPABOBbIX OTHOMIEHUI». DTH (PAaKThl CTAHOBSTCS IOPUINYECKUMHU HE
B CHJIy KaKUX-TO OCOOBIX BHYTPEHHHUX CBOWCTB, a B pE3yJlbTaTe NpPHU3HAHUSA HX
TaKOBBIMH  TOCYHapcTBOM, 3akoHOM. Ilo cBoedl counmanpHOM  mpupoue
opuindeckue (GakThl - 3TO OOBIUHBIC )KU3HEHHBIE 00CTOSITEILCTBA, KOTOPhIE CaMU
1o ceOe He 001aJal0T CBOMCTBOM BbI3bIBaTh IOpuAHUYECcKUe nocneactsus. KOpuau-
yeckue (akTbl OMOCPEAYIOT ABMKEHUE MPABOBBIX OTHOIICHHH (BO3HUKHOBEHHE,
U3MeHeHue, npekpauieHue). M ecinu npaBocyObEKTHOCTh pacCMaTpUBaTh KaK OCO-
00ro poja IOpUAMYECKOE MPABO B paMKax OOLIEPEryISTUBHBIX MPaBOOTHOIICHUH,
TO (haKTUYECKHUE YCJIIOBUS MPABOCYOBEKTHOCTH (BO3pPACT, BMEHSEMOCTh U T.II.) MO
CBOEH MPHUPOJIE U MEXAHNU3MY ACUCTBUSI TOXKE ABIISAIOTCS IOPUANUECKUMHU (akTamH.
2. Inst nen o0 ycTaHOBJICHUH (DAKTOB UMEIOIIMX IOPUANUYECKOE 3HAUCHHE XapaKTe-
peH crnenuduyeckuil cyObeKTHBIM cocTaB. B 3TOM mpoOM3BOJCTBE OTCYTCTBYIOT
CTOPOHBI( UCTEIl U OTBETUHUK), HET TpeThUX Jinil. Cyj pacCMaTpUBAET UX C YUACTH-
€M 3asgBUTENICH U JPYTUX 3aMHTEPECOBAHHBIX JIULI.
3. B nmpeaMer goka3blBaHMs MO JIIOOOMY ey 00 yCTaHOBJICHHH IOPUIUUYECKOTO
(dakTa BXOIUT: MOPOXKACHUE (PaKTaMH IOPUIAUYECKUX MOCIEACTBUNA (BOZHUKHOBE-
HUE, U3MEHEHHE, MTPEKPAIICHUE JIMYHBIX WM UMYIIECTBEHHbIX MPaB rPakJaH JIH-
00 opranuzanuii). B cBsizu ¢ 3TuM peub UAET 00 YCTAaHOBJICHHUU HOPUIUUYECKHUX
($akTOB, C KOTOPHIMH CBSI3aHO BO3HMKHOBEHME, U3MEHEHHE M MpPEKpalleHHe Mpa-
BOOTHOILIEHUH. [lo3TOMYy OJIHHMM M3 OCHOBOIOJAralIIUX TPeOOBAHUM, MPEIb-

SBIIIEMBIX K 3asABJICHUIO 00 YCTAHOBJICHUN FOPUINYCCKOIO (baI(Ta, ABJIACTCA



yKa3aHue LEeJH, 11 KOTOPO HeOOX0IMMO YCTaHOBJICHHUE JAHHOTO FOPUIUIECKOTO
¢dakTa, BO3HMKHOBEHHE, W3MEHEHHE WM TMpEKpalleHue JHUYHBIX JH00
UMYIIECTBEHHBIX MpaB TPaXJaH WIM OpPTaHU3aIMil BCIEACTBHE HAJIUYUSA ITOTO
IOPUIMYECKOTO (DaKkTa, OTCYTCTBHE CIIOpa O MpaBe, OTCYTCTBUE WHOW BO3MOXKHO-
CTH, KpOMe CyaeOHOM, TOJy4YUTh JTUOO BOCCTAHOBUTH HAJIC)KAIINE TOKYMEHTHI,
yIIOCTOBEPSIONINE IOPUANUECKUN (DAKT, OTCYTCTBHE HHOTO (BHECYJEOHOTO) TIOPSI-
Ka yCTaHOBJICHHSI JaHHOTO (paKkTa, HaJTMYKEe TIPABOBOH IIEITH.

4. PackpbITHI TIPOIIECCyabHBIE OCOOEHHOCTH PACCMOTPEHHUS J1e] 00 yCTaHOBJICHUU
POJICTBEHHBIX OTHOILEHUM, (PakTa HAaXOXACHHUS Ha MKIUBEHUU. OCOOEHHOCTH
yCTaHOBJICHHs (paKTa POJCTBEHHBIX OTHOIICHUN HAaXOJATCS B HEMOCPEICTBEHHOU
3aBHCHMOCTH OT II€JIM YCTAHOBJICHHS UCKOMOTO (haKTa: KpyT Jinil, PaKT pOACTBEH-
HBIX OTHOILEHUH KOTOPBIX MOXXET OBITh YCTAHOBJIEH, 3aBUCUT OT TOTO, B KAaKOW
OTpaciiv MpaBa JTaHHOE POJCTBO BJICUET IOPUAMYECKUE TOCIEeNCTBUA. B mpeamer
JTIOKa3bIBAHMSI 110 JAHHOW KATErOpUH JIeJl BXOJUT HAJUYME KPOBHOU CBSI3U MEXKIY
3asgBUTENIEM U YMEPIIUM. AHaIN3 CyAeOHON MPaKTHUKU MOKa3bIBAET, YTO YCTAHOBII
eHre (aKTa HaXOXKJIEHUS Ha WKIWBEHUH MOXKET OTBEUaTh OJHOM M3 TpeX IIeNeH.
3T0 MOXKET ObITh HEOOXOIUMO I TIOJYyUEHUS! HACEACTBA, ISl Ha3HAUEHUS TEeH-
CHHM B CBSI3M CO CMEPTHIO KOPMMJIbIIA JHOO 711 BO3MEIEHHUSI Bpeaa B CBS3H CO
CMEPTHIO KOPMUJIBLIA.

5. B 3asBrnenun 006 ycTaHOBiIeHUH (DAaKTOB HMMEIOIIMX IOPUIWYECKOE 3HAYCHUE
JOJHKHO OBITh yKa3aHO HaWMEHOBAaHHWE CyAa, B KOTOPBIN MOJaeTCs 3asBJICHHE;
HAaUMEHOBAHUE 3asBUTENIA, €r0 MECTO JKUTEIbCTBA, a TaK)Ke HAaUMEHOBAHME
NPEICTaBUTENS M €ro aapec, €CIM 3asABICHHE TMOJacTCs TMPEACTaBUTEIEM;
HAaUMEHOBAaHHE JIPYTUX 3aUHTEPECOBAHHBIX JIMII, UX MECTO KUTEIbCTBA U MECTO
HAXO0XKJIEHUS; 00CTOSATENbCTBA, HA KOTOPBIX 3aBUTEIh OCHOBBIBAET CBOM TpeOOBa-
HUS, U JJOKA3aTeNbCTBA, MOATBEPKAAIOIINE ITH 00CTOSATENILCTBA; MIEPEYCHb MpHUJa-
raeMbIX K 3asBJICHUIO JOKYMEHTOB. JlOTIONHUTEIHHO B 3asBJICHUM JOJKHA OBITH
yKa3zaHa IIeJIb yCTaHOBJECHMsI JaHHOro (hakTa (Hampumep, yCTaHOBJIEHHE (haKTa
HEOOXOMMO JJIsl OTPEICNICHUs MPUHAJICKHOCTH K TpakmaHcTBY Poccuiickoii

denepanyy ¥ MOCIEAYIONIETO TOJYyUYCHHsI TTacropTa). B 3asBieHnn 10MKHBI OBITh



CAeNaHbl  CCBUIKM, a B  IIPWIOKEHUM  TMPUBEACHBI  JOKA3aTENbCTBA,
MIOJITBEP KIAIOIIME HEBO3MOKHOCTD JIMIa, 00paTUBIIETOCS B Cy[l, BO BHECYICOHOM
NOPSJIKE NOJIYYHTh HEOOXOIUMbIE JOKYMEHTHI HJIM BOCCTAHOBUTH YTPA4Y€HHBIE J10-
KYMEHTBHI.
6. Pemenue cyna o0 yctaHoBieHUHU (PakTa, UMEIOIIETO IOPUAMYECKOE 3HAUCHUE,
SBJIIETCS] IOKYMEHTOM, MOJATBEP>KIAIONIMM JIaHHBIN (akT, a B OTHOLIEHUU (aKTa,
MOJICHKAIIETO PETUCTPALINH, CIIYKUT OCHOBAHHEM JUIsl TAKOW PErHUCTpaluu, B pe-
30JII0TUBHOM YAaCTH PEIICHMs] YCTAHOBJIEHHBIA (DaKT TOJKEH ObITh YETKO U IO-
HATHO ¢(hOPMYJIHPOBAH.
JlanHOe cyne0HOe peleHre TaKKe JTOJKHO COAEp’KaTh B ceOe IOPUANYECKU 3Ha-
YUMYIO 1IeJIb YCTaHOBJEeHUs akta. [Ipyu 3ToM BO BHUMaHHE JAOHKHO OBITH MPUHSI-
TO COAEpP’KaHWE HOPM MaTEpPUAIBHOIO IIPaBa, PEryJUPYIOIIHUX BO3HUKIIHE OTHO-
HICHUS

CrpykTrypa gaHHON paboThl 00YCIIOBICHA LIEISIMHU U 3a/ladaMH UCCIIEI0Ba-
Hus. PaboTa cocTOMT U3 BBEIEHUS, TPEX I1aB, KOTOPbIE BKJIIOYAIOT B ce0s AEBATH
naparpaoB, 3aKJIIOUYEHUs, CIIHUCKA HOPMATHUBHO-NPABOBBIX AKTOB, MCIOJIb30BAH-

HOU JINTEPATYPHI U MAaTEPUAIIOB MPABOIIPUMEHUTEIIBHOMN MTPAKTUKHU.
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I'naBa 1. @akTbl, UMEeWILIHE WPUANUYECKOE 3HAUECHHE: NIPOLIECCYATIbHbIE 0CO-
OeHHOCTH
§ 1. IlonsiTHe, BUABI U NPABOBas NPUPOAAa GAKTOB, HMEIOIIUX PHINYECKOE

JHAYCHHC

Ocoboe npou3BOJICTBO TakK K€ MPUKOBBHIBAET BHUMAHKHE BCEX, KTO aHAIU3U-
pyeT npoOJeMbl IpakIaHCKOr0 CYJONPOU3BOJICTBA.

Kareropuu nein, He UMEIOIIUX CIIOpPa, BOCTPEOOBAHBI MPAKTUKON. DTO OTHO-
CUTCS, IPEKJE BCEro, K JeaM, HE UMEIOLIUX CIopa, Kak Jejia 00 yCTaHOBIEHUU
(bakToB, UMEIIINX IOpUIUYEcKoe 3HaueHue. M3yueHune MmpoOJIEMHBIX BOIPOCOB
IIPUMEHEHUS MPUBCAEHHON KaTEropuu Jejl, He UMEKOLIUX CIOopa, B HACTOSLIEE
BpEMs HE TEPSAET CBOEH aKTyalbHOCTH, IOCKOJIBKY CYAONPOU3BOACTBO 00 0003Ha-
yeHUH (aKTOB, UMEIOIIUX IOPUIUYECKOE 3HAYEHUE, MPEyCMOTPEHO U B apOUT-
paXXHOM CYyJOINPOMU3BOACTBE, YTO HAOMpPAET 0COOYI0 3HAYMMOCTh B CBS3U C IPO-
LIECCOM CO3/IaHMUSI 3aKOHOAATENEM E€AUHOTO MPOLECCYATBHOTO KOJEKCa.

[TonsiTne «ropuaudeckuii PakT» yXOJUT KOPHSIMU B ITyOb UCTOPUH FOPUIHU-
YecKoW Haykd. Tak, pUMCKOE IpaBO yCTAaHABJIMBAJIO HE OJJHO OCHOBAHME ISl BO3-
HUKHOBEHHS MpaBooTHoleHnt. Wucturynuu Nas, KOctunnana conepxat B cebe
YEThIPE OCHOBAHUs, CPEAU KOTOPBIX KOHTPAKT, KBa3U-KOHTPAKT, IECJIMKT U KBa3U-
nenukT. Ho co BpeMeHeM MosSIBUIIOCH TSITOE OCHOBAHHE - OJHOCTOPOHHSIS CHIEJIKA.
YoMUHAIOTCS TAKKE CPOKH, OCHOBAHUS 3aKIFOYCHUS Opaka, OCHOBaHUS Iepexo/ia
BelleH 10 HACIIEJCTBY U Jpyrue opuandeckue paxtel. JlaHHOE pa3iauyne OCHOBa-
HUS JJIsI BOSHUKHOBEHUS MPaBOOTHOIIEHUM Obuio BocupuHsaTo Komexcom Hamo-
JIEOHA W PAa3BUTO B MOCIIECAYIONIEM 3aKOHOAATEIbCTBE.

ABTOPOM TE€pMHHA «HOPUIUYECKHUI (HaKT» SIBIISICTCS 3HAMEHUTHIA TepMaH-
ckuii mpaBosen Opunapux Kapn ¢pon CaBuHbH, SBISIONIETOCS OJHUM U3 OCHOBATE-

JIel NICTOPUUYECKOM IIKOJIBI TIPaBa), KOTOPBINA mucal: «5 Ha3pIBat0 COOBITHS, BBI3bI-
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BaOI[ME BO3HUKHOBEHHE MM OKOHYAHHE MTPABOOTHOIICHUH, IOPUANIYECKUMH (Dak-
Tammy.’

@opMyIHpOBKA MOHATHS CYAONPOU3BOACTBA 00 0003HAUYEHHUH (PAKTOB,
UMEIOITUX IOPUINIECKOE 3HAUCHUE B 0COOOM IPOM3BOJICTBE, UMEET U TEOPETHYE-
CKO€, U MPAKTUYECKOE 3HAUCHUE.

TeopeTndeckoe 3HaUCHHE OMpPEASTCHUS MOHATHS 3aKJII0YaeTCs BO3MOXKHO-
CTH YCTaHOBJICHUSI Ba)KHEWIIUX CBOMCTB (IIPU3HAKOB) HCCIEIYEeMON KaTeropuu
Jiel, He UMEIOINX Cropa, B UX 00001eHHOM Bujie. JlanHbie 0000IIEHHBIE CBOM-
cTBa (MPU3HAKH) MMO3BOJISIOT MOHITH MaTepUabHO-TIPABOBYIO IIPUPOTY IIPUMEHE-
HUS UCCIEAYEMOMN KaTerOpHH e, He UMEIOIIHNX CIIOpa, OTJIMYUTH €€, B YJaCTHOCTH,
OT OCTAJBHBIX KaTETOPUU €N, He UMEIOIINX CIIOpa, U OT OCTaJIbHBIX CYIOMPOU3-
BOJICTB.

OnpenenvB 3HAYCHUE TOHATHS C MPAKTUICCKONH CTOPOHBI, MBI MOYKEM IIO-
3HaTh MaTEPUAIBHO-TIPABOBYIO MIPUPOIY HUCCIIEIYyEeMON KaTErOpUU JIeNl, HE UMEI0-
X CIopa, TpaBmiia (YCIOBHUS) €€ TPUMEHEHHs, CYIIIECTBEHHBIE CBOMCTBA. [Ipak-
TUYECKOE OMPECIICHUE MOHSATHS TTO3BOJUT 0003HAUUTH II€JIECO00Pa3HOCTh MPH-
MEHCHUS MPHUBEAEHHON KaTETOPHUH JIe), HE UMEIOIINX CTopa, B KaXKJI0M KOHKpET-
HOM Clydae HEO0OXOIMMOCTH €€ MPUMEHEHUS U HEBO3MOXHOCTH TTPUMEHEHUS HC-
KOBOT'O MpOU3BOJACTBA. [IpenMyIiecTBOM YCTaHOBIICHUS TOHSTHS SIBISETCS BO3-
MOXXHOE YyperyJMpoBaHuEe IpoOJieM, BO3HUKAIOIMIMX IPU NMPUMEHEHUU JTaHHOMU
KaTeropuM Jei, W, KaK WTOr - 3alluTa 3aKOHHBIX HHTEPECOB 3asBUTEICH W
OCTAJIBbHBIX 3aMHTEPECOBAHHBIX JIMII.

Ha stane cranoBieHust UCCIEAYEMOM KaTeropuu Jej, He UMEIOIIUX CIopa,
OblIa cjenaHa MOMbITKA 0 0003HAYCHHIO TTOHSATUSI CAMOTO CYJIONPOU3BOICTBA 00
o00o3HaYeHUN (HaKTOB, UMCIOIUX HOPHINYECCKOE 3HAYECHHE B OCOOOM ITPOM3BOJI-
cTBe, KoTtopyro npeanpussu B.J[. KaiiroponoB. ABTop ompeaenus MOHATHE yKa-
3aHHOW KaTErOpUHM CIEAYIOMUM 00pa3oM: «...9To 0co00€ MPOU3BOJICTBO IO

PACCMOTPEHMIO OTHECEHHBIX K BEJIEHHIO cyaa el o0 00o3HaueHuM (aKkTOB Ha

! Enuceiikun I1.0. CyneGHoe ycraHoBIIeHHE (PaKTOB MMEIOIINX I0puandeckoe 3Hadenue. M.: «tOpuandeckas nure-
patypa», 1972. -128c.
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IOpUIMYECKON OCHOBE, NMPU KOTOPOM MOCPEICTBOM 3aSBICHHUS B OINPEICICHHOM
MPOIIECCYATbHOM TOPSIIKE ITyTEM TIOATBEPKACHUS CYIIECCTBOBaHUS (aKTOB Ha
IOPUINIECKON OCHOBE OCYIIECTBIIACTCS 3allUTa CyOBEKTUBHBIX MPAB U OXpaHseC-
MbIX 3aKOHOM HHTEPECOB IPAKIAH M COLHATHCTUYECKUX opranu3ammiiy.” Mexoms
W3 MHEHHS aBTOpa, MaHHAs NePUHUIUS COACPKUT TOJBKO yKazaHHWE Ha Oeccriop-
HOCThb wucchenyemoit kareropuu jaen. B.JI. KailiropogoBeiMm He 0003HAYEHBI
KaKue-TM00 OTJIMUMUTENIbHBIC CBOMCTBA (MPHU3HAKW) WX MpaBwia (yclIOBHs), Xa-
PaKTEpU3YIOIIKUE TOIBKO HUCCIEIYEMYIO KaTETOPUIO JIeJI, HE UMEIOLIUX CIopa, YTO
CIOCOOCTBOBAJIO ObI aBTOHOMHOM MPaBOBOM MPUPOJIE €€ MPUMEHEHHUS.

He npencraBnsieTcss BO3MOXKHBIM 0003HAUEHUE MOHITHUSL UCCIIEAYEMON KaTe-
ropuu Jeji, HE HMMEIOIIUX CIOopa, HE CChUIAsICh MPU 3TOM Ha caMo 0coboe
IPaXKIAaHCKOE CYJIONPOU3BOJICTBO, BBULY TOTO, UTO U3y4aeMasl KaTeropus SIBJIACT-
Csl 4acThI0O 0COOOTr0 MPOU3BOJICTB, U B CBOIO OYEpPE/b OMPEACISAETCS OCHOBHBIMU
npaBuiamMu (yCJIOBHSIMH) T, HE UMEIOIIUX CIopa, KaKk (pOpMbI CYIIECTBOBAHUS
yKa3aHHOU KaTeropuu. JlaHHble 00CTOSATENbCTBA MPUMEHEHHSI UMEIOT CYIIECTBEH-
HOE 3HAYE€HUE, MOCKOJIbKY OHU OTJIWYaOT 0C000€ Tpa)KJaHCKOE CYAONPOU3BOJI-
CTBO OT OCTAJIbHBIX CYIIECTBYIOIIUX ITPOU3BOJICTB.

[IpoBoasi cpaBHEHHE MCKOBOTO TPa)JaHCKOTO Mpollecca ¢ 0COOBIM CYO-
MPOU3BOJICTBOM, MOXHO YBHUJIETh CIEIYIONIYI0 OCOOEHHOCTh. Tak, HCKOBOE
MIPOU3BOJICTBO SIBJISIETCS] €IMHBIM, & 0CO00€- 000OIIEHHBIM, COIEpKaluM B cede B
HACTOSAIEEe BpEeMsl OJMHHAJILATH PA3IMYHBIX CAMOCTOSITEIBLHBIX KaTEropuil Cymao-
IIPOU3BOACTBA, CIIMCOK KOTOPBIX HE SBIsIeTCS TOMHBIM (cT. 262 TTIK P®).”> Takum
oOpazom, MoxkHO ckazaTh, 4To ['TIK PCOCP 1923 r. gBassics 6ojiee TOYHBIM B
OTpENICJICHNH Ha3BaHUsl JAHHOTO TPAXKJIAHCKOTO CYAONPOW3BOACTBA, 0003HAUUB
€ro KaKk «0COo0bI€ CYAONMPOM3BOJCTBA», AKIECHTUPYS Ha CYIIECTBOBAHHE €T0

HECKOJIBKUX KaTeropI/Iﬁ.3

! Kaitroponos B.J1. TIporeccyanbHbie 0COGEHHOCTH CyIeGHOr0 PacCMOTPEHHMS €7 00 YCTAHOBICHHH (aKTOB, HMe-
olux opuandeckoe 3auenue. M.: «fOpua. mut», 1987.- 132c.

? IpaxmaHckuil mpoueccyanbHei kogeke Poccuiickoit ®enepamuu or 14 mosGps 2002r. Ne 138-03 (pexm. ot
03.08.2018)// Cobpanue 3akoHoaaTenbeTBa Poccuiickoit denepamun. 2002. Ne46. Cr. 4532.

’r paknanckuil npoueccyanbHbiil kogexkc PCOCP. IIpunsar Ha 2-it ceccun BIIUK X co3bia 7 uronst 1923r. Beenen
B sieiictBue ¢ 1 cents1ops 1923r. nocranosnenuem BIMK 10 uromns 1923 r., yrparusiuuii cuiy ¢ 1 okrsopst 1964r. //
CY PCOCP. 1923. Ne46, 47
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[TIK PC®CP 1964 rona,’ ocrasus ocoboe CYIONPOU3BOICTBO, TOMEHSJT €r0
Ha3BaHUE, OMPENETUB €ro Kak «0co00e IMPOW3BOACTBO». YKa3aHHOE Ha3BaHUE
coxpaneHo u B HactosmeM [ TIK PO.

[To TpeboBaHWIO 3aKOHA, KPHUTEPUEM, KOTOPBHIM OTJIMYAECT BO3MOXKHOE
MpUMEHEHUE JeJ]1, HE MMEIOIUX CIOpa, OT BO3MOXKHOTO NMPUMEHEHHSI MCKOBOTO
IIPOU3BOJICTBA, MOKHO HAa3BaTh MPHUCYTCTBUE MM OTCYTCTBUE PAa3HOTJIACHHA O TIpa-
BE B CUTyaIlMH, KOTOpas TpeOyeT paspenieHus B cyjaeOHoM mnporecce. CyliecTBo-
BaHWE WJIM BO3HUKHOBEHHUE PA3HOTIIACHI O MpaBe, KOTOPOE OMPEALISIET UCIIOIB30-
BaHME MCKOBOT'O IIPOM3BOJICTBA, HE OCTABJISECT MECTa JIJISI MPUMEHEHHUS TPaBUII eI,
HE UMEIONIUX CIIOpa,, MPEeIHA3HAYCHHOE 3aKOHOIaTeIeM, IT0 MHEHHUIO aBTOpa, YTO
OBl pa3pemuTh CUTYyallMid, KOTOPHIE XapaKTePU3YIOTCS BapHUATHBHOCTHIO (opm
MIPaBOBOM HEOMPEIeNEHHOCTH (TIpaBOBas HEOMPEACICHHOCTh CYObEKTa, IMpaBoOBas
HEOTPEICTICHHOCTh HMMYIIIECTBA, IIPaBOBas HEOMPEIACICHHOCTh CyOBeKTa 110
OTHOIIICHHIO K UMYIIIECTRY).

[Ipu oTcyTcTBHMM cmopa O TpaBe, KOTOPBIH OINpEACNIeT MOAXOAWT JIH
CUTyalusl Il IPUMEHEHHUS MCKOBOTO MIPOU3BOJICTBA WM HET, - 0a30BOE MPABHIIO
0c000T0 rpaXkIaHCKOrO CYAONPOU3BOCTBA, OCHOBAHHUE JIJIS MCIOJIb30BaHUS BCEX
ero kareropuii. BenencrBrue 3Toro ocodoe rpakaaHCKOe CyIOMPOU3BOACTBO CUH-
TaeTCsl HEUCKOBBIM BHJIOM I'PaKIaHCKOTO cyzxonp01/13Boz[cTBa.2

W3 sToro ciemyer, 4To MpeaCTaBICHHBIC 3aKOHOAATEIEM OAWHHA/IATh Ka-
TEropuii, KOTOpble OOBEAMHEHBI B 0CO00E MPOM3BOACTBO, B CBSI3M C KPHTEPHUEM
OTCYTCTBHUS CIIOpa O TIpaBe, KOTOPBIA OMPEEISIET, MPUMEHSIETCS JIM UCKOBOE TIPO-
W3BOJICTBO WJIM K€ HET, TaKMM e 00pa3oM SIBIISIIOTCS HEHCKOBBIMHU IPOHM3BOJI-
ctBamMu. OHAKO TIepBas W IMOCJICAYIONIME U3 JaHHBIX KaTETOPHi, TOMUMO TOTO,
UMEIOT CBOM YHHKaJIbHBIE CBOMCTBAa (NIPU3HAKH) WCIOJb30BAHUS, a TaKKe
CBOMCTBEHHBIC UM IpaBuja (YCIOBHS) HCIIOIb30BAHUS, KOTOPBIC OIPEACIISTIOTCS

3aKOHOOATCICM.

't paxxnanckuii npoueccyanbHbiii kogekc PCOCP ot 11 urons 1964r. (pen. 31.12.2002 r.), yrpaTuBmuii cuy ¢ 1
¢espaist 2003r.// Benomoctu Bepxosaoro Cosera PCOCP. 1964. Ne24. - Ct.407

? MisicumkoBa H.K. BHJIBI HCKOB B IpaskIaHCKOM CyIONPOM3BOACTBE: YuebHoe mocobue. Caparos; U3x-so CIAIL
2008. - 92c.
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Onucanusi NOHATHS KaTErOpUH JEJ, HE MMEIOLIMX CIOopa, MOJ HCCIIEI0BaA-
HUe, 0e3 MmpepeKaHuil, SBISETCS HEMOJHbIM, €CIM B HEM HE yKa3aTh Ha Ielb e
npuMeHeHus. Llenbl0 NpUMEHEHHs KaTeropuyd MOJ MCCIENOBAHUEM MOKHO
Ha3BaTh MPABOBBIC MOCIEICTBUS ONpPEICICHHS TPeOyeMOoro Ipuandeckoro gakra
B BUJIC YPETYyJHUPOBAHMUS NPABOBBIX HEONPENEIEHHOCTEN, K KOTOPBIM NPUYNCIISA-
I0TCSI HEOTIPEACIEHHOCTh B MOJIYYCHUH 3asiBUTEIEM KaKOro-JIMOo MaTepHaIbHOTO
npaBa B OyIylieMm, JTUKBUAAIMS HEOMPENEIEHHOCTH B MPABOBOM IOJOXKEHUU
CaMOI'0 3asIBUTEIIA, JUKBUIALMS HEOINPEAECICHHOCTH B IPAaBOBOM IOJIOKEHUU
OIIPEIEJICHHOTO UMYILIECTBA.

Hcxonsg U3 onpeneneHHbIX 3aKOHOJATEIeM YCIOBUN (IIpaBuil) MPUMEHEHHUS
HCCIIEyEMON KaTEerOpUM NI, HE MMEIOIINX CIIOpPa, U YCTAHOBJIEHHBIX IIYTEM €€
UCCIIEIOBaHMsI TPU3HAKOB (CBOMCTB) MPEACTABISIETCS BO3MOXKHBIM M3JI0KHTH
OTpEeIeJICHUE TOHSTUSI CYAONPOU3BOACTBA 00 0003HaUYCHUM (PAKTOB, MUMEIOIIUX
IOPUIMYECKOE 3HAYeHHE B 0OCOOOM TpaXkIaHCKOM CYyJIONpPOU3BOJACTBE B
CIEeAYIOIIEN pegakuuu. BceiencrBue yCTaHOBIIEHHBIX 3aKOHOIATEIEM YCIOBUU
(MpaBuIT) TPUMEHEHUS] KATETOPUH €N, HE UMEIOIIMX CIIOPa, MO UCCIIETOBAHUEM U
OTIpENICNEHHBIX MyTEM €€ M3yUeHHUs MPU3HAKOB (CBOWMCTB) MPEIOCTABISETCS BO3-
MOYHOCTb U3JIOKHUTb.

«Cynompous3BoACTBO 00 yCTaHOBJIEHUU (HaKTOB, KOTOpbIE HMEIOT
IOPUIMYECKOE 3HauU€HHUE B 0COOOM IMPOU3BOJCTBE, - 3TO YHUKAJbHAs KaTEropus,
KOTOpasi MpeIHAa3HAaYeHa Ui KOMIICHCUPOBAHUS JAECATEIbHOCTU aJIMUHUCTPATUB-
HBIX OPTaHOB MPH BBIOJHEHUU UMH (QYHKIIMH perucTpanuu (GakToB Ha HOpHUIAYe-
CKOM OCHOBE M MPEIOCTaBICHUH JOKYMEHTOB O TOM, YTO OHU ObUIH 3apPETUCTPUPO-
BaHbI, M3-32 HEBO3MOXXHOCTH €€ BBITIOJIHEHHS 1O 0OCTOSTEIBCTBAM, KOTOPHIE OT
HUX HE 3aBUCAT WJIM BMECTO He€, MyTEM OIpeaeNieHUs] OTACNbHBIX (PaKTOB Ha
IOPUIUYECKON OCHOBE, JJISI TOTO, YTO Obl pa3peliuTh MPaBOBbIE HEOMPEIEIEHHO-
CTH C HEOOXOJAMMON K HCIOJIb30BAHUIO OMPEIEIEHHON COBOKYIMHOCTBHIO MpPaBHII,
KOTOPBIE HOCAT XAPAKTEP YCIOBUH, OCHOBOIOJATAIOIMIMM W3 KOTOPBIX SABISETCS
OTCYTCTBHUE CIIOpAa O MpaBe, KOTOPOE OMPEAENSIET NPUMEHEHHE HCKOBOIO MPOU3-

BOACTBa». PGI[&KHI/IH OIpCACIICHUA IMOHATHUA KATCTOPpHUH ACJI, HC MMCHOIIUX CIIOpa,
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I0JT UCCJIENOBAHUEM, OJJHO3HAYHO, MOXKET OBITh OMNpE/ENIEHAa KaK HECKOJIBKO I'pO-
MO3JIKOM, BCE K€ «YyKOPOUYEHHBIE ONpENETICHUs XOTA M yAOOHBL, MO0
MOJIBITOKUBAIOT OCHOBHOE, - BCE K€ HEIMOJIHOLEHHBI, pa3 U3 HUX HEOOXOIUMO
0c000 BBIBOJAMTH 3HAUMTEIbHBIE YEPTHI TOrO SIBJICHUS, TpeOyrollee ompenene-
aus».. OIHAKO, HEKOTOPasi TPOMO3AKOCTh OMPENEICHHS JAHHOTO MOHSATHS IIPSIMO
YKa3bIBAa€T Ha CJIOKHOCTh CYIOIPOU3BOJCTBA 00 0003HaUeHUH (PAKTOB, KOTOPHIE
UMEIOT 3HAYEHUE B IOPUANUECKOM IUIAHE B 0COOOM IIPOU3BOJICTBE, UTO TaK KE MO-
€T MOATBEPAUTHh €r0 YHUKAJIBHOCTh. J[aHHBINA (akT ObLT MOJMEYEH U COBPEMEH-
HBIMH HCCIIEIOBATEIISAMHE 1671, He MMCIOIINX CIIOpa, B TPAXk/IAHCKOM TPOLiecce.”

Hanenenue npaBoBbIM XapakTEPOM TE€X WIM HHBIX OOCTOSTENBCTB MOJIHO-
CThIO 3aBHUCHUT OT BOJM 3aKOHOZAATENsl, O(PUIIMAIbHONW BIIACTHU, a HE OT TEX, KTO
Yy4acTBYET B KU3HEHHOM Ipoliecce, X0Ts 0€3 TaHHBIX y4acTHUKOB /laHHBIE 00CTO-
ATEIBCTBA UMEIU BO3MOKHOCTh U HE BO3HUKHYTh. He mpaBo mpou3BOAUT AaHHBIE
(akThl, OHM BO3HUKAIOT U CYILECTBYIOT IOMUMO HETO, OJJHAKO MPABO HAJEISIET UX
CTaTyCOM IOPUIWYECKUM IJIi UX PEryJSIUU U YHOPSAJ0YECHHs] OOLIECTBEHHON U
roCy1apCTBEHHOM KU3HHU.

B yueOHoil nuTeparype COBpEMEHHOIO MUpa BHUMaHHE B OCHOBHOM CKOH-
LHEHTPUPOBAHO HA Kiaccuukanumum (akToB Ha HOPUAMYECKOW OCHOBE, a CaMoO
NOHSTHE HE OCBELIAETCS JODKHBIM 00pa3oM. Y aBTOPOB MMEETCS TEHACHLUA
OTPaHUYMBATHCS ONPEIECICHUEM IOPUIUUYECKOro (pakTa, KOTOpoe (popMyIupyercs
B OCHOBHOM €IMHOO00Opa3Ho, U umMmeetr cienytoumii Bua: «lOpunnueckue GakTbl -
3TO OMNpeAeNEHHbIEe )KU3HEHHbIE O0CTOSATENbCTBA, CBA3BIBAIOIINE HOPMBI IpaBa C
BO3HMKHOBEHHMEM, HM3MEHEHHEM WM TMPEKpPaIEHUEM NPABOBBIX OTHOIIIE-
Huii».>JlaHHBIC HAKTBHI 0OPETAIOT IOPHANIECKYIO CHITY HE B CIICICTBHH KAKHX-IHOO
0COOBIX BHYTPEHHHMX CBOWCTB, @ B IO pe3yJibTaTaM MPHU3HAHUS 3TOTO rocyaap-

CTBOM, 3aKOHOM. Op)mHapHHe ’KM3HEHHBIE 00CTOSTEIIHLCTBA MOT'YT paCOCHHUBATLCA

! Bamxaros H.W. TIpoueccyanbHbie 0COBCHHOCTH PACCMOTPEHHUS el 00 YCTAHOBICHHH (PAKTOB, HMEIONIHX IOPH-
nudeckoe 3HadeHue. M.: «Opug. out», 1980.- 125c¢.

? Bachkosckuii E.B. Yue6uux rpaxxapaHckoro nporecca / [lox pen. u ¢ npenuciosuem B.A. TomcunoBa. M.: U3na-
TeNbCTBO «3epuano», 2012r. - 464c.

3Fpa>1<zlaHCKM17I npouecc: Kype nekuwit. 3-e u3a. //Moa pen. Pemernukosoir U.B., Spkosa B.B. M.: U3nmar-Bo
«Hopmay, 2015. - 336¢.
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KaK MPEeANOChUIKY (DAKTOB Ha IOpUIUYECKON OCHOBE. «OKM3HEHHbIE (PAKTHI IO CBO-
el cyTu He 00Jaar0T KaKUM-JIM00 MMMaHEHTHBIM CBOMCTBOM OBITh MJIM HE OBITh
OPUIMYECKAMHA (akTamm».

B mnnaHe moHATUWHOW XapaKTEPUCTUKH (PAaKTOB Ha IOPUIUYECKOM OCHOBE
MOKHO OTMETHUTh UX CIIEAYIOIIME XapaKTEPHbBIC YEPTHI:
1. Tlo cBoeli couuanbHON MpUpOJE IOpUANYECKUE (DAKTHI SIBISIOTCA OOBIYHBIMU
YKU3HEHHBIMU OOCTOSITEILCTBAMU, HE 00J1aIalolIie IO CBOEH CyTH CBOWCTBOM BbI-
3bIBATh IOPUIUYECKUE MOCIEACTBUSA. JJaHHOE KauyecTBO OHU MPUOOPETAIOT B CBSI3U
C IOPUINYECKUMU HOPMaMHU, U UMEETCS BO3MOXKHOCTb, YTO IPOU3OUAET TAK, YTO
3aKOHOJATEIb Ha KaKOM-JIHOO 3Tare pa3BUTHS OOLIECTBEHHBIX OTHOILUIEHUN Mpe-
KpaTUT MPOLIECC CBA3BIBAHUS MPABOBBIX MOCIEACTBUN C JAHHBIM FOPUIUYECKUM
daktoM. OHAKO OCYIIECTBIIAECTCS 3TO HE MPOU3BOJIBHO, HE 110 MHUIIMATUBE 3aKO-
HOJIATEJIbHOTO OpraHa, a IMOJi BO3ACHCTBHEM 3aKOHOMEPHOCTEW OOIIECTBEHHOIO
pa3Butus. Takum oOpa3zoM opuanyeckue GakTbl UMEIOT KPEIKYI0 00IIECTBEHHYIO
MIPUPOAY U SBJSIOTCS €1IE OJTHUM BBIXOJIOM MpPaBa Ha MPAKTUKY, €€ OJHUM KaHa-
JIOM CBSI3M TIpaBa ¢ couuanbHOu cdepoit. B cneactBun 3Toro, puandckue GhaxkThl
SIBJITFOTCSI OOIIIECTBEHHO-IOPUINIECKUM SIBIICHUEM.
2. IOpumnyeckre (HakThl OMOCPEAYIOT HAMpaBICHUE IMPABOBBIX OTHONICHUI
(BO3HUKHOBECHHE, U3MEHEHHE, MpeKpalieHne). TakuM o0pa3oM, €ciu MpaBoCyOb-
€KTHOCTh PacCMaTPUBAETCS KaK 0COOOT0 poja HPHUIUYECKOe ITPaBO B paMKax 00-
HIEPETYJISITUBHBIX MPABOOTHOILICHUH, TO JEUCTBUTEIbHBIC YCIOBHUSI IPABO-
CyOBEKTHOCTH (BO3PACT, BMEHSIEMOCTb U T.II.) B CJICJICTBUU CBOCH MPUPOJIBI U Me-
XaHW3Ma JEHCTBUS TaK XK€ SBJSIOTCS IOpUINUECKUMHU (paKkTamu.
3. FOpuauueckue pakTbl MPOBOLUPYIOT MPABOBBIE MOCIEACTBUS JIHIIL MIPU B3au-
MOJICMCTBUU C MIPaBOBBIMH HOpMamu. IOpumnueckuii pakT «3amMeHsIET MyCKOBOU

MCXaHHU3M» 110 OTHOIICHUIO K HOPMCE IIpaBa, OH IMIPOBOLOUPYET HAYAIIO eé ﬂeﬁCTBHH.

'r paxnanckuii nporecc: Kype nekumit. 3-e usa. // ox pen. Pemernukopoii U.B., Spkosa B.B. M.: U3nmar-Bo
«Hopmay, 2015. - 336¢.
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C Takoil TOUYKHM 3peHHUs IpUANYECKHe (aKThl MOKHO PacCMaTpPUBATh KaK 3BEHbBS,
KOTOPBIE CBSI3BIBAIOT HOPMBI TIPABA U IPABOBBIE OTHOIICHHUS.

4. AKueHT Ha I0pUAnYecKUX (aKTax U UX OMMCAHUE HAXOAUTCA B TMIIOTE3aX IOpH-
JTUYEeCKUX HOpM. BMmecTte ¢ HOpMamMu U CyOBEKTaMH TpaBa IOpUAUYECKHe (HaKThI
MOTYT BBICTYIIaTh OAHOW M3 MPEANOCHIIOK BO3HUKHOBEHUS TPABOOTHOIICHH.

KOpunuueckue GakThl BHICTYAIOT B KaY€CTBE MPSMbBIX TTOBOJIOB U OCHOBaH
Ui JJ1s1 IPOSIBICHUS M PYHKIIMOHUPOBAHUS MTpaBOOTHOIIEHUH. [IpuMepom MOXHO
0003HaYUTh OOLIMI MEepEeUeHb CaMbIX PAa3IUYHbIX (PAKTOB HA FOPUINYECKONH OCHO-
B€, BBICTYNAIOIIMMHU KaK OCHOBAHMS MJI1 BO3SHUKHOBEHUS TPAXKIAHCKUX IMPABOO
THOIIEeHU. OIHAKO 3TOT MEpeUYeHb HE IpenacTaBigercs BceoObemmomuM. FOpua
W4ecKrue (akThl, KOTOpbIE HE OBLUIM MPEAYCMOTPEHBI TPAXJTAHCKUM 3aKOHOZA-
TEJIBCTBOM, BBI3BIBAIOT COOTBETCTBYIOIINE OPUANYECKUE MOCIEICTBYS, €CIIH OHU
HE SBJISIIOTCA MPOTUBOPEYALIMMHU OOUIMM HayajaM U CMBICIY TPaKIaHCKOTO 3aKO-
HomarenberBa (1. 1 cr. § ['K PCI)).2 Benp ropuanueckue (hakThl SIBIASIOTCS KU3HEH-
HBIMH (paKTaMH, UX OECUHUCIEHHOE MHOKECTBO.

[IpoBeneHre UCCIENOBaHUWA  pPa3BUTUSA  3aKOHOAATENIbCTBA, KOTOPOE
PEryJIUPYET CYIOIPOU3BOJACTBO 00 0003HaYeHUHU (HaKTOB, KOTOPHIE MMEIOT IOpH-
JMYECKOE 3HAaYeHUE B OCOOOM MPOM3BOJCTBE, MO3BOJISET YCIOBHO O0O3HAYUTH
CTaguu €€ Pa3BUTHUs, XapaKTEpU3YIOLIMECS BAPUATUBHBIM Kaue€CTBEHHBIM COHAEP-
YKaHUEM, KOTOPOE OIPENEISIET €€ MaTepUaIbHO-IIPABOBYIO IIPUPOLY.

[lepBas crtaaust yclIOBHO OXBaThiBaeT mnepuoa ¢ 1 centsabps 1923 r., c
MomeHTa BBeaeHuUs B AeiictBue mepBoro I'TIK PCOCP (npunsat Ha 2-U ceccuu
BIIUK X co3siBa 7 urons 1923 r. Beenen B aeiictBue ¢ 1 centsiops 1923 r. nocra-
HosyienueM BIIWK 10 urons 1923 r., yrpatusmuii cuity ¢ 1 depans 1964 r.) u no
1 okTs10ps 1964 r., MOMeHTa BCTyIuIeHUs B 3akoHHYI0 cuity Broporo I'TIK PCOCP.
JlaHHYIO0 CTaANI0 MOKHO ONIPENENUTh KaK CTaJNI0 CTAHOBJICHUS KaTerOpUu Je, He

UMEIINX crnopa, noj uccienoanueM . B camom I'TIK PCOCP 1923 r. orcyt-

Nlemuuen A.A., Hcaenkosa O.B. IIpyHIUOBI U UCTOYHUKH TPaXKAAHCKOro IpolLeccyanbHoro npasa Poccuiickoit
Oeneparun: YueoHoe nocodue. H. Horopoa: Huxeroponckas akanemus MBJ[ Poccun, 2012. - 48c.

2T paxxnanckuii kojekc Poccutickoit @eneparym. Yacts nepeast ot 30 HosOpst 1994 1. Ne 51 —®@3 ( pex. ot 03.08.
2018 ) // CobOpanue 3akononatenbcTBa PO. 1994, Ne 32, cr. 3301; 2013. Ne 44, cr. 5641.
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CTBOBAJIM IMpaBuUiia MPUBEAEHHOW KaTEropuu Jiell, He MMEerIuX cnopa,. [locra-
HoByieHueM [Inenyma BepxoBuoro cyga CCCP ot 29 urons 1945 r. Ne 9/8/Y «O
CylneOHON mpakThke Mo aenaMm o0 00o3HaueHHWU (AKTOB, OT KOTOPBIX 3aBHCHUT
BO3HMKHOBEHHUE, W3MEHEHUE WJIU MPEKpalleHUE JTUYHBIX WM HMYIIECTBEHHBIX
IpaB rpaxkJIaH» 3aKOHOAATEJIEM ObLIM OIPEAENICHbI MPaBUJIa MCCIEIyEMOUN Kare-
FOpUH JeN, He MMeoIuX cropa.” CYIHOCTBIO AAHHOTO MOCTAHOBICHHS OBLIH
OTIpeJIeIeHbl HOPMBI MPOIIECCYaJBbHOTO MpaBa, KOTOPBIE PEryIUPYIOT Jel, He
MMEIOIMNX crnopa, noj uccienopanuem. llpusenénnoe [locrtanosnenue I[lmenyma
BepxoBnoro cyna CCCP npuBeno B 3TO BpeMs K MPOJICHUIO CPOKa JIEUCTBUS
['TIK PCOCP 1923 r. Pa3pemienne mpuBeAEHHOTO KPUTEPHUS A€, HE UMEIOIINX
criopa, nmpousBoaniock u3BHe neictyroniero ['TIK PCOCP u B ganpHeimeM. Ha
CTAHOBJICHHUE MPUBEAEHHON KaTETOpHH A€, HE UMEIOIIUX CIIOpa, B JAHHBIN MEPH-
oxa nipousBeno BimsHuUE U [loctanoBnenue [Inenyma Bepxosuoro cyga CCCP Ne 3
ot 7 mas 1954 r. «O cyneOHOM mpakTuke, 00 0003HaUeHUU (PAKTOB, OT KOTOPHIX
3aBUCUT BO3HMKHOBEHHUE, M3MEHEHHE WM TPEKpaleHUE JUYHBIX WU HUMYIIe-
CTBEHHBIX ITpaB rpaxkaan», nornorusuiee [loctanosnenne ot 29 nronsa 1945 r.
Bropas cragust MoxeT oxBaTuTh niepuoj ¢ 1 okTsiopst 1964 r., co BpemeHu
3akperuieHns 3akoHHOW cuibl 3a ['TIK PCDOCP 1964 r., mo 27 oktsa6ps 1995 r.,
BpeMeHH, koraa npunsiia ['ocynapctBenHas {yma @enepanbHbiii 3akoH PO «O
BHECCHUM W3MEHECHUW W JIOTMOJHEHWH B ['paXKHaHCKUN MPOLECCyalbHBIM KOIEKC
PC®OCPy», tak kak «...JlanHeiM denepaibHbIM 3aKOHOM MPOU3BEAECHBI CaAMBIE CY-
niectBeHHble n3MeHeHus B ['TIK PCOCP 1964 r. 3a Bcé Bpemsi ero AEHCTBUS, TO
ecTh 3a Bpemsi Oosiee 30 ner». BHeceHue M3MEHEHUN BBI3BAHO MOTPEOHOCTSIMHU
CyJ1IeOHOM MPaKTUKU B YCIOBUSIX MHOT000pa3usi GopM COOCTBEHHOCTH M MEPEXO/]
K PBIHOYHBIM OTHOUIEHUSIM, OCHOBAHO Ha COJEP>KaHUU TOYEK 3PEHHS] U MHEHUU
CyJIeMCKOro cooOIecTBay 1 B ClIeICTBUU ¢ 3ajaepkkoit HoBoro ['TIK P®. Jlannyro
CTaJUI0 MOKHO pAacCMaTpPUBATh KAaK CTAIMIO0 PA3BUTHUSI KATETOPUU JI€J, HE UMEIO-

IIUX cropa, moj uccienoBanrneM. OHa XapaKTepu3yeTcsl TeM, paBuiIa CyaeOHOro

! Kannuerparosa P.®. Jlena 06 ycTaHoBIeHHH (AKTOB, OT KOTOPHIX 3aBUCHT BO3HHKHOBEHHE, H3MEHEHHE MM IIPe-
KpallleHHe MPaB TPaKIaH U FOPUANICCKUX JIHI. HaydHbIi KOMMEHTApHI CyAeOHON MPAKTUKHU MO TPAXKIAHCKUM Je-
nam 3a 1962r. M.: T'octopuzaar, 1963. - 202c.
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onpezeneHus (HakToB, KOTOPbIE MUMEIOT IOPUIMYECKOE 3HAUYCHHE, CTAIM YaCThIO
ocoboro rpaxaanckoro cyaomnpou3Boactsa B ['TIK PCOCP, npunsroro 11 uromns
1964 t. u BBenénHoro B aeictBue ¢ 1 oxTsa0Ops 1964 r., BciaeacTBue 4ero 3aKOH
oJlaTesb YperyJIupoBaj pa3inyusl B MPaBUIAX «OCOOBIX MPOU3BOJCTB», KOTOPBIX
onpenenwim B ['TIK PCOCP 1923 r., u B npaBwiax, KoTopsle yka3ansl B Iloct
anosienusix [lnenyma Bepxnero cyga CCCP ot 29 utons 1945 r. u 7 mas 1954 r.
B OTHOIIEHUU CYJIONMPOU3BOJCTBA KATETOPUU M€, HE MUMEIOLUX CIopa, MOJ| HC-
cieioBaHueM. B 1aHHYIO CTaJMIO HA pa3BUTHE 3THUX MpaBUJI OKa3zanu BiausHue [lo-
cranosienue [lnenyma BepxosHoro cyna CCCP Ne 2 ot 25 despansa 1966 r. «O
CyJe0HOI MpaKTUKE MO aenaM 00 0003HaYeHUU (PaKTOB, UMEIOLIUX IOPUINYECKOE
3HaueHue» u [locranosnenue [lnenyma BepxoBHoro cyna CCCP Ne 9 ot 21 nrons
1985 r. «O cyneOHOM mpakTUKe 1Mo jAeiaMm 00 00o3HadeHUU (aKTOB, UMEIOIIMX
IOPUIMYECKOE 3HAYEHUE», KOTOPbIE KOHTPOJHUPYIOT CYIeOHYI0 IpPakTUKY pac-
CMOTpEHHS /e IPUBEASHHON KAaTErOpHH Jell, He NMEIOIINX cropa.’

TpeTes cTanus pa3BUTHS B HCTOPUUYECKOM IIJIaHE MPUBEAEHHON KaTerOpUU
JIeJl, HE UMEIOIINX CIopa, YCIOBHO UMEET IIUTENBHOCTh ¢ 1995 r. mo Hacrosiiee
Bpems. JlaHHYIO CTaIui0 MOXHO NPEICTaBUTh KaK CTaJHI0 COBEPIIEHCTBOBAHUS
CyJOIIPOM3BOJICTBA MO JejlaM 00 0003HaueHHH (PAaKTOB, KOTOPbIE UMEIOT FOPHJIU-
YecKoe 3HaueHue B 0coOOM mpou3BoAcTBE. OCHOBONOJATralOIIMM MOMEHTOM B
JaHHOM nepuoje sBisercs npuHatue tperbero I'TIK PO, kotopeiii BcTynui B 3a-
KOHHYI0 cuiny ¢ 1 ¢espasig 2003 r., B KOTOPOM 3aKOHOAATENIb TAKUM K€ 00pa3oM
OmpeIeNn yCIIOBHS (IIpaBuiia) €ro MpUMEHEHUSL.

VYayunienue Kkateropuu 1€, He UMEIOLUX CIopa, M0 UCCIIeJOBAHUEM Ha CO-
BPEMEHHOM 3Tale 3aKJII0YaeTcsl B YBEJIMYEHHM JUana3oHa 3aKoHOAaTelleM
00s13aTEIBHOTO, 0CO00TO CyIeOHOTO ONMpeCIeHHs] ONPeeAEHHBIX (HAKTOB, KOTO-
pble UMEIOT IOPUAMYECKOE 3HAYEHHUE, YTO OH HAMPIMYIO 3aKpeIlisieT B ONpeaeaeH-
HBIX MaTepPHAIBHO-TIPABOBBIX HOPMATHUBHBIX akTax. Bc€ ke 3To ymydiieHue

JOJIDKHO 3aKJI04YaTbCia B H&CTOHH_[I/Iﬁ nepuoa BpCMCHH HC TOJBKO B pAaCHIMPCHHUN

! Kommenrapuii x I'pasknanckomy nporneccyansnomy kogekcy PCOCP /Tlox pen. M.K. Tpeymukosa. M.: 3zn-Bo
«Crnapk», 1996. - 574c.
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WCITI0JIb30BAHUS MPUBEIEHHON KaTeropuH, MOJI0OHO 3aKOHOAATENI0, HO U B ypery-
JUPOBAHUM TIPOOJIEeM NPUMEHEHHS €€ YyCIOBUU (MpaBWiI), KOTOPHIE YaCTUIHO
MPEEMCTBEHHO TEPENUIM B COBPEMEHHOE CYJOMPOU3BOJICTBO 00 0003HAUCHUU
(bakToB, KOTOPbIE UMEIOT IOPUIUYECKOE 3HAUYECHHE B 0COOOM ITPOU3BOJICTBE.

B.b. HcakoB oTMe4aeT, 9T0 BO3MOXHO BBIICITUTH MHOKECTBO BUIOB (haKTOB
Ha IOPUINYECKON OCHOBE, P YUYETE TeX WM MHBIX KpuTepueB. Takum oOpazom,
IopuandecKue (HaKThl MO UX pe3ysibTaTaM MOAPa3AeISIIOTCS Ha TpaBooOpa3yolue,
MPABOM3MEHSIONIME U MPaBOMPEKPAIAOIINE, TO €CTh, KOTOPHIE BIEKYT 3a COOOM
MPOUCXOKJICHUE, U3MEHECHHE WJIM TMPEKPAICHUE MPAaBOOTHOLIECHUW; OYEBUIHBIM
(dbakTOM SIBJISIETCSI TO, YTO IO OCTaJbHBIM Tpu3HaKaMm JlaHHbIEe BUIbI (aKTOB Ha
IOPUIMYECKON OCHOBE UMEIOT BO3MOXKHOCTh OKa3aThcs B ogHoM rpynme.( Tak, 3a-
YUCJICHHE B BY3 BJICUET 3a COOOM MPABOOTHOIIEHUE MEXKTY CTY/IEHTOM U Y4COHBIM
3aBEJICHUEM, OKOHYAHHUE By3a—IIpeKpaliaeT, a u3MeHeHue (GpopMbl oOydeHUs B
TOM K€ BYy3€ — M3MEHSET 3TO MpaBOOTHoIIeHUE). Tak ke ropuaudeckue (HaxkThl
MOAPA3JALISAIOTCS Ha MOJOKUTEIbHBIE W OTpPHUIATENbHbIC, BCE 3aBUCHUT OT TOTO,
MPUHUMAJIOCH JIU BO BHUMAHHUE HAJIU4YUE KOHKPETHOI'O OOCTOSATENbCTBA JUOO €ro
orcyrcTBue. HOpuandeckue ¢GakTbl MOTYT JIETUTHCS HA MPOCTHIE W CIOXKHBIE IO
KOJTHYECTBEHHOMY COCTaBYy.

B nuTeparypHBIX HCTOYHHMKAX HAOIIOJAETCS MPUCYTCTBUE YCIOBUU H
MPEANOCHUIOK, HAPSAMY C IOPUIUYECKUMU (paKTaMH. 3a4acTyH0 aBTOPBI MOTYT TIO-
pa3sHOMY TpeACTaBiIsATh cebe J[aHHBIE MOHSATHSA: TO, YTO OAMH MOXET Ha3BaTh
MPEANOChUIKAMU, JPYTUE - YCIOBUSIMH.

Camoli pacnpocTpansieMoil sBisieTcsi kiaaccudukanus (HakToB HA IOpUIAYE-
CKOW OCHOBE IO BOJICBOMY IpH3HAKy. B ocHOBe mpuBeaéHHON KiaccuduKanuu
JSKUT TofipasaeneHre (HakToB Ha IOPUIUYECKON OCHOBE Ha JCHCTBUS U COOBI-
TUs. JIeWCcTBUSA ABISIOTCS TaKUMU (paKTamu, 3aBUCSAIIMMHU OT BOJIU JIFOJICH, TaK Kak
SBJITFOTCSL TIPOJYKTAaMU WX JAeSITeNbHOCTH. COOBITHSA SBISIOTCS TaKUMH OOCTOSI-

TCIbCTBAMHU, 00BEKTHBHO HE 3aBUCAIIIMMHA OT CO3HAHUA U BOJIM JHOI[Cﬁ (B IMpuMep

! Ucaxos B.B. OGmas TEOopus ToCcyIapcTBa M npasa. AKajeMuueckuid Kype B 3-x Tomax. U3a. 2-e, nepepad. u gorm./
OrtB. pea. npod. M.H. Mapuenko. T.2.M.: UK]] «3epuano-M», 2001. — 420c.
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MOXHO TPUBECTH CTUXUMHBIE OeAcTBUs). [10 cBOeW cyTu mpuBeAEHHBIE SIBICHUS
HUYETO IOPUINYECKOTO B cebe He HECYT M aBTOMAaTUYECKH HUKAKUX 0053aTeIbCTB
3a cO00il HE BJIEKYT, OJJHAKO MPEICTABIISIOT MOBOABI, TPUUUHBI JjIsl 3TOr0. CoOBI-
THE MOXKET OMPEAENATHCI KaKk 00bEKTUBHOE SIBJICHUE BHEUTHETO MUpPa, HE3aBUCHUMO
OT NOBJEKIIEW ero npuuuHbl. K NIpuBEIEHHON KaTErOpUU NPUYHCIIAIOTCS TaKHUE
00CTOSITENBCTBA, KAK POXKICHUE YEJIOBEKA, €r0 CMEPTh, UCTCUCHHUE CPOKA, SIBICHHUS
CTUXUHHOTO XapakTepa U Jp.
Cratbs 264 I'TIK npuBoauT mnepedyeHb (PaKTOB, UMEIOLIUX FOPHIAYECKOE
3Ha4YCHUE:
1. poacTBEHHBIE OTHOLICHHUSI JIULL;
2. HaXOXKJIEHUE Ha WKINBEHUH,
3. perucTpanus pOXKACHUSA, YCBIHOBJIECHMs (yIOuepeHus), Opaka, pacTOpPKEHHS
Opaka, CMepTH;
4. MpUHAJIEKHOCTh NPABOYCTAaHABIMBAIOIIMX JOKYMEHTOB (32 HCKIIOUEHUEM BO-
WHCKUX JOKYMEHTOB, ITACIIOPTa U BBIJABAEMBIX OpPraHaMHM 3allMCH aKTOB I'PAXKJIaH-
CKOTO COCTOSIHHMSI CBUJETENIbCTB) JIMIYy, UMs, OTYECTBO WIH (PamMUIIMs KOTOPOTO,
yKa3aHHbIE B JOKYMEHTE, HE COBIAJAalOT C UMEHEM, OTYECTBOM WM (pamuinen
ATOTO JHUIA, YKa3aHHBIMHU B IACTIOPTE WJIA CBUAECTENBCTBE O POKICHNH;
5. Ba/ieHueE U MOJIb30BaHUE HEJBUKUMBIM UMYILECTBOM;
6. HeCUaCTHBIN Cyvai;
7. CMEpTh UHAMBHUIA B KOHKPETHBIN MTEPUOJ BPEMEHU U MTPU KOHKPETHBIX YCIOBH-
AX BCJIEICTBUE OTKa3a OpraHOB JOKYMEHTHPOBAHMS aKTOB IPaXXAAHCKOTO COCTOS-
HUS B PETUCTPALINU CMEPTH;
8. MpUHSATHE HACJIEICTBA U MECTO OTKPBITUSI HACIIEACTBA;
9. octanbHbIe (aKThl, KOTOPHIE UMEIOT IOPUINUECKOE 3HAUYCHUE, IPU TOM YCIOBUH
eCI 3aKOHOJATEIHCTBOM He ObLT PEABU/ICH HHOM MOPSIOK MX YCTAHOBJICHHS.
Haunoapo6neitmmii nepedeHs (HakToB HA IOPUIAYECKON OCHOBE HEBO3MOXK-

HO npeacTaBUuTh. JItoObIe ropuandeckue pakThl MOTYT OBITH YCTAHOBJICHHI B CY/IE B

! I'paxnamckuii mporeccyansubii kogexe Poccuiickoit ®enepamuu ot 14 mosGps 2002r. Ne 138-03 (pex. ot
03.08.2018)// Cobpanue 3akoHoaarenbeTBa Poccuiickoit @enepanuu. 2002. Ned6. Cr. 4532.
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TOM CJIy4ae, €CIM 32 HUMHU CIEAYIOT IOpPUINYECKHUE TIOCIEACTBUS, CIIOP O KOTOPBIX
MOJIBEIOMCTBEH Cyny. B cOBpeMEHHOM MHUpE y Cyaa UMeeTcs MpPaBO YCTaHABIIM-
BaTh YCJIOBHS U TSKECTh yTPAThl CHOCOOHOCTH HA TPY.; YCIOBUS, TPy U MEpH-
OJl BPEMEHHU NEPeX0Ja B MHBAIUAHYIO TPYMILy, B CIy4yae OTKa3a KOMIIETEHTHBIX
OpraHoB, (aKkT MOTEpU MMYIIECTBA BCIECACTBHE MOJUTHUECKUX penpeccui, paxT
IPU3BIBA U IIPOXOXKACHUS BOEHHOM CITyObl, (JaKT ydyacTus TpaxkJlaHuHa B paboTax
[0 YpEeryJIMpOBaHUIO MOCIEACTBUIN aBapuu Ha YepHoObuibckoit ADC 1 nogo0HbIe
(haKThI.

Takum o6pa3oM, ropuanueckue (akTbl UMEIOT BECbMa OLIYTUMBIA BeC B
oO1Iel MpaBOBOW CUCTEME, U SIBISIOTCA B KAaKOH-TO MEpe €€ «HEPBHBIMU OKOHYA-
HUSAMW» (pelenTopamMu), KOTOpPbIE CUEIUISIOT HOPMBI IIpaBa C CYIIECTBYIOIIMMHU
OOIIIECTBEHHBIMU OTHOIIECHUSMU. VCnosib30BaHuE pa3iMyYHBIX OOCTOSITENLCTB B
OpOUTE MPABOBOIO PETYJIMPOBAHUS MOXKET 3aBUCETh HE TOJBKO OT COLUAIBHO-
HDKOHOMHYECKHUX YCJIOBHI, HO U B 3HAYUTEIIBHON CTEIIEHHU OT CTENEHU Pa3BUTOCTU
3aKOHOJATEIbCTBA, 3PEJIOCTH HAYYHOU MBICIH, YCTAHOBUBLIMXCS B TOCYJapCTBE
paBOBBIX Tpaguiui. OTOOp (PaKTOB HA IOPUIUUYECKON OCHOBE SIBJIAECTCS CIOKHOM
TBOPUYECKOH 3ajaueil, KoTopas pemaercst B mpoiecce pa3paboTKh HOPMATUBHOIO
aKkTa, BO BpeMsl KOJIM(HKalWK 3aKOHOJATENbCTBA M B PAAE OCTaJIbHBIX CIIy4aeB.
OcHoBolt knaccuukanyuu (HakToB UMEIOMIMX IOPUINYECKOE 3HAUYEHHE MOTYT CIIy-

YKUTb Pa3JINYHbIE KPUTECPUU.

§2 Cyn u uHBbIE JIMIA, yYaCTBYIOIIHE B JeJe.

YyacTHUKK CyJeOHOTO Mpolecca Mo rpakJAaHCKUM JejiaM IO ONpeenéH-
HOMY TPaKJAHCKOMY JIey BBICTYMAIOT CYOBEKTAaMU TPAXITAHCKUX MPOIECCYyalb-
HBIX MTPABOOTHOUIEHUH, KOTOPbIE BO3HUKIIM BCIEACTBUE €r0 PaCCMOTpEHHUs. Takum
o0pa3oM, MOHATHE CyOBEKTOB T'PaXAAHCKOTO MPOILIECCYaIbHOTO MpaBa UMeeT 00-

JecC IHI/IpOKI/Iﬁ AUAIlla30H, TaK KaK €TI0 COCTABJIAIOT YYACTHHMKH, KOTOPBIX MOKHO
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NPUBJIEYDb K KAKIOMY TPaXJaHCKOMY ey, KOTOPO€ MOJIBEIOMCTBEHHO Cydy. Y
CyOBEKTOB T'PaKIaHCKOTO MPOIECCYATTbHOTO MpaBa MOXKET OBITh HEOJIMHAKOBBIH
MIPaBOBOM CTAaTyC, OHM MOTYT MUMETh Pa3IMYHBIC IMPOIECCyalbHbIC MpaBa U 00s-
3aHHOCTU. MlcX0/1s1 M3 TaHHBIX TOJI0)KEHUH MOKHO CKa3aTh, YTO B 3aBUCUMOCTU OT
MPOIECCYaTbHOM POJIH, CII0CO0a BIUSHUS HAa XOJ IPakJaHCKOTO MpoIlecca U cTe-
MIEHU 3aWHTEPECOBAaHHOCTH B PA3pPEIICHUU Jella BCEe CYOBEKTHl TPa)kIaHCKOTO
MpoliecCyalbHOro MpaBa pa3/eieHbl Ha TPU OOIIMPHBIE TPYIIIBL:- IEpBasi rPYyIIIa -
CyZlbl, TO €CTh MHCTAHIIMU, KOTOPBIE OCYIIECTBISIOT MPABOCYAUE B €ro BapHUallk-
OHHBIX (hopMax; BTOpas rpymma — JHUIA, KOTOPbIE YYacCTBYIOT B JI€Jie; - TPEThs
rpymnmna- jJuia, KOTOPhIX MPUBJICKIN K y4acTHIO B Jeje, YTOObl COJIECTBOBATH B
OCYILECTBJICHUU TNpaBocyaus. [IporeccyanbHblil anroputM CyeOHOTO MPOU3BOI-
CTBa 1O Jies1aM 00 0003HaYeHUH (PaKTOB, KOTOPHIE UMEIOT IOPUIUIECKOE 3HAUCHUE,
OnMpaeTcs Ha OOIIMe MpaBuia UCKOBOTO MPOU3BOACTBA, IIpaBuia e, HE UMEIO-
[IMX CHOpa, B 00IEM M YCTAHOBIICHHBIX JJI1 KOHKPETHON KaTeropuu I 0co00ro
npousBojacTBa. CyaeOHbIN Mpoliecc Mo JeinaM 0co00ro Nporu3BOACTBa UMEET OCHO-
By OOIIMX MPUHIIUIIOB Tpa)kAaHCKOrO Mpoliecca, JaHHBbIE Aeia MPOXOISIT Te Ke
ATambl TPAXKIAHCKOTO Tpollecca, Kak W WHbIE TpaxaaHckue nena. Ha pgema, He
UMEIOIIME CIIOpa, BIMSIOT €IMHBIC YCIOBHUS JOKa3bIBAHUSI, MPOTOKOIUPOBAHUS,
BBIHECEHHS PEIICHHH 10 CyIeOHBIM AeIaM, IepecMoTpa i ToMy mogobHoe.' Mexo-
T U3 OECCIIOPHOCTH JIeJ, KOTOPBIE PACCMATPHUBAIOTCS IO MPaBHJIaM 0COOOTO CYy-
JIOTIPOU3BOICTBA, MOKHO BBIICJIUTh HEKOTOPBIE MPOIIECCYAIbHBIE OCOOEHHOCTH UX
pPacCMOTPEHHSI.

Jlena 06 oGo3HaueHuu (hakTOB, KOTOPHIE MMEIOT HOPUIUYECKOE 3HAUYEHUE,
XapaKTepU3yrTCs CneupUIecKuM CyObEKTHBIM COCTAaBOM. TakuX CTOPOH, Kak
UCTEI] U OTBETYHK, B JJAHHOM TPOU3BOJICTBE HET, TPETHH JIMIIA TaK KE HE MPEay-
CMOTpeHbl. B cyneOHOM 3acegaHuy y4acTBYIOT 3asBUTENIM U 3aUHTEPECOBAHHBIC
JUIA. YYaCTHUKH MOTYT OBITh TPUBJICUEHBI K MPOIIECCY, €CJIM TaK MOCYUTAET CY/T

WK 110 HHUIIMAaTHUBC BaHBHTeHeﬁ, 3aNMHTCPCCOBAHHBIX JIMII.

! AdganacseB C.®. CyneOHo-TIpaBOBasi NOJIUTHKA B chepe rpaXIaHCKOro cyaonpousBoiacTBa. Poccuiickas mpaso-
Bas nonurtuka: Kypce nekuwuii // ITox pen. H.M. Mary3oBa u A.B. Manbsko. M.: Hopma, 2009. - 452c.
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Cyn noapaznensiercs Ha ABe OOJIbLIME TPYNIbI KaK CYOBEKT IPaskJaHCKOTO
IIPOLECCYATIBHOIO IIPABa.

M3HauanbHO, 3TO CyJbl, KOTOPBIE PACCMATPUBAIOT I'PAXKAAHCKHUE Jela I10
CBOEU CyTH, - CyAbl, sBIsIOLIMECS NepBod mHcTaHumi. K maHHO#M kareropuu B
HauOOJIbIIIEM YHCIIE CTy4aeB MOTYT OTHOCUTHCS PAlOHHBIEC CYJbI, @ B HEKOTOPBIX
OOCTOATENBCTBAX U CY[Ibl, CTOSIIIME BBIIIE, B TOM Cllydae, €CJId OHH 110 NEPBOHA-
YaJIbHOM MHCTAaHIIMM 3aHUMAIOTCS JIeJIaMU 110 IIPaBUJIaM pOJ0BOM MOJCYJHOCTH.

K cnepyromeit rpynmne cyaoB Kak CyOBEKTOB IPOLECCYaIbHOrO IpaBa Ha
I'PaKJaHCKOM OCHOBE OTHOCST CYJIbl all€JUIILIMOHHOM, KACCAlMOHHOM M HA/I30pHOM
WHCTAaHUUU. B X KOMIETEHIIMIO BXOAUT MPOBEPKa 0OOCHOBAHHOCTH M 3aKOHHOCTH
aKTOB, BBIHECEHHBIE Cy/JaM, KOTOPBIE CTOST HUXKE MO MOJHOMOYHSIM: PEIICHHUS,
OIPEJEIICHNS U IIOCTAaHOBJICHUS.

CyneOHyr0 BIacTb OCYILECTBISIOT CyAbH, Ha3HAUYEHHBIE B ONPEICIEHHOM
3aKOHOM MopsisiKe. ['pakJaHCKUE Jiena MepBOM MHCTAHLMU pa30UparoTCcsl CyAbeil
€IMHOJINYHO JIMOO KOJUIETHAIBHO. ['paxk1aHCKOe CyTONPOU3BOACTBO B KACCAL[MOH-
HOM M HaJ30pHOM HMHCTAHLMSIX OCYILIECTBISETCA CyAeOHOM KOJUIETHMEH MO Ipax-
JAHCKUM JIeJIaM KOMIIETEHTHBIMU CYAbSIMH JIMOO NPE3UIANYMOM OIpPeneIEHHOIO
cyna.’

Cyn mo cBoeMy NpaBOBOMY IOJIOKEHHUIO CPelld CyOBEKTOB Ipa’kJaHCKOTO
IIPOLIECCYAIBHOIO MPAaBa MMEET XAPaKTEPUCTHUKY LEIOro psaa HroaHcoB. llepso-
CTEIIEHHOE 3HAUYE€HHE B UX CHCTEME OTHEceHO cynay. IIpoueccyanbHoe neiicTBue
cyJa SIBJISIETCS OCHOBHBIM IOPUIMYECKUM (PaKTOM, BO3ACHCTBYIOLUIUM Ha U3MEHE-
HUE MpolleccyalbHbIX OoTHOIEeHWH. [Ipennucanus cyna o0s3aTenbHbl 175 UCTOJ-
HEHHUs BCEMM YYaCTHHUKaMU TPaXIaHCKUX MpoliecCyajbHbIX OTHOLIEHUH. Benen-
CTBUE YEro, IPABOBOE IMOJOKEHHUE CyZa B I'PAKJAHCKOM IPOLIECCE MOKET Xapak-
TEPU30BAThCSI COBMELLIEHUEM B HEM JBYX OCOOEHHOCTEH: C OJTHOM CTOPOHBI, CYy[
SBJIIETCSI YYACTHUKOM IIPOLIECCYaJbHBIX OTHOILUEHUM; C APYrol CyHa BBICTYIIAET

OpraHoM, KOTOPBIA BIPABE YPEryJupoBaTh BCE BOIPOCHI, BOZHHUKAIOLIUE BCIIE]I-

! Mocranosnenue ITnenyma BepxoBraoro Cyma CCCP ot 21 uronst 1985 r. Ne 9 «O cyzneOHOM mpakTHKE MO JeiIaM
00 ycraHoBiieHHH (GakToB, UMeroIux ropuauueckoe 3HaueHue»// CIIC «Koncynprantllmoc: JIoKyMeHTBD.
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CTBUE PACCMOTPEHMsI ONpeleiIeHHOoro Aena. KomnereHnus cyga COCTOUT B Haje-
JIEHUW JAHHOTO OpraHa BJIACTU CaMbIMU Pa3HOOOpa3HbIMH HOJHOMOYMsAMH. Cyn
BBHJIy IIPEJOCTABICHHON €My BJIACTH BMEIIAETCS B IPAXKIAHCKHM MPOLECC, YTO
IIOATBEPKIAAET BJIIACTHOE HAYAJIO CYJIEHCKOW JEATENBHOCTH M €ro IpPaBOBOM CTa-
TyC.

«MoOXHO cienaTh BbIBOA O TOM, - yKaseiBaeT B.M. XyiikoB, - uto B cdepe
YPETyJINPOBaHUs CIIOPOB O IIPaBe INIABEHCTBYIOLUIMM M PEIIAIOIIMM OPraHOM yCTa-
HaBJIMBAETCS CyJ, 00JIaJalolUii BCEMH NMPU3HAKAMHU, KOTOpPbIE CBOMCTBEHHBI Ca-
MOCTOSITEJIBHOMY OpraHy TOCyJapCTBEHHOMN BJIACTH, Y HETO €CTh BO3MOKHOCTH B
IMBUJIM30BAHHON (hOpME OCYIIECTBUTH 3(D(PEKTUBHYIO 3aIUTY OCHOPEHHBIX IPaB.
OT10 BIEUET 32 COOOW TAKKE U TO, YTO BCE OCTAJIbHBIE OPraHbl, HA/IEJIEHHBIE Mpa-
BOM Ha YPETYJIHMPOBAaHHUE CIIOPOB O IPaBE, JOLKHBI PACCMATPUBATHCS KAaK OPraHbI
UX MPEIBAPUTENBHOTO, TOCYAEOHOr0 pa3pelIeHus, PEMICHHs] KOTOPBIX MO 3asiBiie-
HUSIM HE COTJIaCHBIX C HUMH 3aWHTEPECOBAHHBIX JIMI] B MOJHOM OOBEME OIpeje-
JSIOTCST TPEIMETOM KOHTPOJISI CO CTOPOHBI CyJa; PEUICHUsl K€ CYAOB HUKAKUM
JIPYTUM HecyeOHbIM OpraHaM HEMOJKOHTPOJIbHBI U MOTYT ObITh B YCTAHOBJICHHOM
3aKOHOM IPOIEypPe MePECMOTPEHBI TONBKO BBIIIECTOAIIMME CyaaMiy . BiacTHas
GyHKUHS CyJa, a TAKKe OCOOCHHOCTH €ro MPaBOMOYHI U 00A3aHHOCTEH Kak CyOb-
€KTa [IPOLIECCYaIbHBIX TPABOOTHOLIEHHUH MPOSBIISIOTCS B CIIETYOLIEM:

a) CyJ OCYLIECTBIISET yNpaBICHUE BCEM IPOLIECCOM, HAIpaBJIsisl NEUCTBUS y4yacT-
HUKOB TIpolecca, peanu3yer (yHKUHIO MO OOECIEUEHHIO BBINOJHEHUS M OCY-
IIECTBJICHUS] UMH NIPaB U 0053aHHOCTEH;

0) y cyna uMeeTcs MpeporaTvBa MO BBIHECEHUIO MOCTAaHOBJICHUMN, 00JaJarolInx
BJIACTHBIM XapaKTE€pPOM, HaIllPaBJIECHHBIX HAa Pa3pellIeHUEe CIIOPOB U PA3IUYHBIX BO-
IIPOCOB;

B) Cy/l MOXKET MPUMEHHUTh CAaHKIIMU KO BCEM JIMIIAM, KOTOPbIE YYacCTBYIOT B IpPO-
1ecce;

I') COBOKYIMTHOCTb OOSI3aHHOCTEW M MpaB CyJa Kak CyObeKTa BCEX OTHOIICHUU Ha

npolieccyanbHOM OCHOBE OOJIbIIE 00S3aHHOCTEN U ITPaB KaKUX-TMOO IPYrux

! Kyitkos B.M. [IpoGieMbl rpayIaHCKOrO MpOLecCyanbHoro mpasa. M.: FOpaiit-M3gar, 2001. - 357c.
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CyOBbEKTOB OTHOIICHHIT Ha IPOLIECCYanbHOI OCHOBE.

Cyne6nas cuctema B Poccuiickoit @enepaiuu no cootBeTcTBuio ¢ Koncru-
tyrueit PO u 3akoHoM o cynebHoi cucteme PD coctout u3 penepanbHBIX CyA0B,
KOHCTUTYIIMOHHBIX (YCTaBHBIX) CY/IOB U MUPOBBIX CyJIbel CyOBeKkTOB Poccuiickoil
denepanum.

Cynonpou3BOJACTBO MO J€JlaM Ha TPAXKIAHCKOM OCHOBE OCYUIECTBIISIETCS
benepaibHBIMU apOUTPAKHBIMU CYAaMU U cyJaMu oO1Iel IOpUCAUKIINU.

K cyaam oOuieit 'opucAMKINNA OTHOCSTCS:

1) kaccaliOHHBIE CYJIbI OOIICH IOPUCIUKIUY;

2) aneJuIAIMOHHBIEC CYbI OOIIEH FOPUCAUKIINH;

3) BEpXOBHBIE CY/IbI PECITyOJINK, KpaeBbie, 00JACTHBIC CYJIbl, CYJIbl TOPOJOB dere-
pajbHOTO 3HAYEHUS, CYJ] aBTOHOMHOU 00JIaCTH, CY/Ibl aBTOHOMHBIX OKPYTOB;

4) palioHHBIE CYy/Ibl, TOPOJICKUE CY/IbI, MEKpaHOHHBIE CYbI (J1ajiee - pailOHHBIC CY-
JTBI);

5) BOEHHBIE CY/Ibl, BJIACTh, MOCIEAOBATEILHOCTh 00OPA30BaHUS U JIESITEIHLHOCTH KO-
TOPBIX yCTaHABIUBAIOTCS (e/lepaTbHbIM KOHCTUTYIIMOHHBIM 3aKOHOM;

6) creruaan3upOBaHHBIC CYJIbI, TOJTHOMOYHS, MOPSAOK 0Opa30BaHUS U JEATEb-
HOCTHU KOTOPBIX YCTaHABJIUBAIOTCS (hellepaTbHbIM KOHCTUTYIIMOHHBIM 3aKOHOM.

3. MupoBbI€ CyJIbH OTHOCATCS K Cy/laM OOIIel FOPUCIUKIINN CyObeKTOB Poccuii-
CKOM @enepaunn.z

3amuTa mpaBa MPEJCTABICHA JEATEIbHOCTHIO YMOJHOMOYEHHBIX JIUI[ IO
MIPUMEHEHUIO CIIOCOOOB 3aIUTHI, KOTOPHIE OBUIN MPETyCMOTPEHBI OTBETBICHUSIMU
3aKOHOJATENbCTBA (TPYAOBBIM, CEMEHHBIM, TPAKJIAHCKUM, 3€MEIbHBIM U Jp.).
['paxkgaHCKO-TIPAaBOBBIE BO3MOKHOCTH 3aIlUThI mpeacTaBieHbl B ¢T. 12 'K P®:
oOpeTeHne MPaBOM CHJIbI; BOCCTAHOBJICHHUE IOJIOXKEHHUS, KOTOPOE CYIIEeCTBOBAJIO
JI0 HE COOJII0JICHUS TIpaBa; MpeJoTBpaIleHUsl JeUCTBUHN, KOTOphIE HAPYIIAOT Tpa-

BO WK CO3Aa0OIMEC YyIpo3y €ro HapymcHUusdA; BOBMOXKHOCTDL IMPHU3HATH OCHOpHMOﬁ

! Ppaxnanckuii nponecc: Yuebmux / oz pex. M.K. Tpeyumukosa. M.: 000 «opoaen-u3mar», 2014. - 720c.

2 denepanbHbIi KOHCTHTYLHMOHHBIN 3aKoH «O cynax obueit ropucaukunu B Poceniickoit denepann» ot 7 despa-
ast 2011 r. Ne 1-©K3 (B pexn. or 07.06.2018r.) // Cobp. 3akononarenscrBa Poc. @enepaunu. 2011. Ne 7, cr. 898;
2013. Ne 49, ct1. 6746.
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C/EJIKM HEIEeWCTBUTEIIbHON M OCYILECTBICHHUE CIEACTBUN €€ HeleeCloCOOHOCTH;
UCITOJIb30BAHUE CJEACTBUI HEAEECIIOCOOHOCTH HECYIIECTBEHHON CHENKH; ycTa-
HOBJICHHE HEIEECIIOCOOHBIM aKTa OpraHa rocyJapcTBa WJIM OpraHa MECTHOTO
CaMOYIIPABICHHS; OCTABIINECS CIIOCOOBL. "

CynebOHas BiacTh NMPU OTCTAMBAHUM TPaXIaHCKUX IpaB CyJaMH IPOHU3BO-
OUTCA TOpH  TOMOIIM  TPaXKJAHCKOTO  CYAONpPOU3BOACTBA -  SIBIISIETCS
MPOIIECCYANBHOMN NEATENBHOCTHIO cyAa. Cyabl B ONPEACICHHOM 3aKOHOM IOPSIIAKE
MOTYT YCTAHABJIMBAaTh (DAKTUUYECKHME OOCTOSATENHCTBA, MPUMEHSATH HOPMBI IMPaBa,
OIIPEIENSTh BO3MOXKHOCT OTCTAaMBAHUS U BBIHOCUTH PELICHUS.

JlesTenbHOCTh Cylla B PACCMOTPEHHMHM W Pa3pelEHUH TPakIaHCKOro Jena
pemrena HopMamu [TIK P®. JlesaTenbHOCTh %€ WHBIX OPraHOB MO OTCTAUBAHUIO
HapyIIEHHBIX UHTEPECOB U MPaB pa3peliacTcs OTACIbHBIMU 3aKOHAMM.

CyneOHas 3amura TpakKJaHCKUX MpaB B OOJBIIEH CTENEHU PErjiaMeHTUPO-
BaHa, YHUBEpCalIbHA, MOXET OOECHEYUTh HAMOOJBIINE TapaHTUU TMPABUILHOTO
ocyllecTBIeHHUsl 3akoHa. [[oMMMO 3TOro, B MpaBOBOM TOCYAApCTBE BJIACTh CyJa
MOKET 00J1a/laTh MPUOPUTETOM HaJ MHBIMU BETBSIMU BJIACTH B BOMPOCAX 3ALIUTHI
MpaB U OXPAHSIEMbIX 3aKOHOM UHTEPECOB.

B cBs13u ¢ npuoputeToM Cyae0HOM 3alUThl TPakIaHCKUX MpaB HaJl MPOYu-
MU BUJAMU 3alIUThI TOBOJBHO YacCTO MOJ IPaXXJAHCKUM IPOLECCOM IMPEACTaBIIS-
10T TPakIaHCKOE CYJOIPOU3BOJICTBO, TO €CTh MOCIEIOBATEIBHOCTh PACCMOTPEHUS
U YpEeryJMpOBaHUs CyJaMU TPaXXIAHCKUX €], KOTOPBI Oompenensercs HopMaMu
MPOLIECCYaTBHOTO 3aKOHOIATEIBCTBA.”

Takum o00pa3om, cyJ NpeacTaBisgeT co0OM €eIUMHCTBEHHOTO YYacTHUKA
IPaKJAHCKOTO MPOIECCe, CIOCOOHOTO K PACCMOTPEHUIO M YPEryJupOBaHUIO
IPaKJAHCKUX 1€, U KaK CJIEICTBHUE, K JOCTHKEHUIO MHTEPECOB CTOPOH U MHBIX
3aMHTEPECOBAHHBIX JIKII. MTak, KakoMy-Tubo Apyromy cyObeKTy, KOTOPBIA BOBIIE-
4éH B c(epy MpOU3BOACTBA MPABOCYIUS MO TPAKIAHCKUM Je1aM, OTCYTCTBYET

HGO6XO,HI/IMOCTI) BCTYIIATh B ITPOICCCYAJIbHBIC OTHOIICHUA C JFOOBIMH CY6LCKT3MI/I,

't paxxnanckuii kojekc Poccutickoit ®eneparyu. Yacts nepeast ot 30 HosOpst 1994 1. Ne 51 —®3 ( pex. ot 03.08.
2018 ) // CobOpanue 3akononatenbcTBa PO. 1994, Ne 32, cr. 3301; 2013. Ne 44, cr. 5641
2 I'paxxnanckuii npouecc Poccun: YueOnuk / Ilog pen. M.A. Bukyt. M.: FOpuct, 2014. 459c.



28

€CJIM KEM-TO U3 YYACTHUKOB He siBisieTcs cya. OO0A3aHHOCTH U MpaBa Koro-indo u3
CyOBEKTOB BCET/Ia KOPPECTIOHIUPYIOT COOTHOCSIIMMCS OOS3aHHOCTSIM W TIpaBam
cyna. CienoBarenbHO, Cy/l B IpaXAaHCKOM CYAONPOU3BOJICTBE SIBJISIETCA B POJIU
MOCTOSIHHOTO ~ YYaCTHUKA  KaKoro-limbo  TpaXxAaHCKOTO  IMPOIECCYaIbHOTO
MIPaBOOTHOIIICHUSI.

B cBs3u ¢ TeM, 10 MHEHHIO €IMHUYHBIX YUYEHBIX, BO3MOXKHA CAMOCTOSATENb-
Hasl CBSI3b MEX]Y CTOPOHAMH B TPa)KJaHCKOM Iporiecce. Mnér ynomuHanue o0
OTHOUIEHUSIX MEXIY CyOBeKTamH, 00 0003HAYEHHH JIOTOBOPHOM MOJCYIHOCTH,
OTHOUIIEHUSX MEX]y COYYaCTHHUKAMU B CJICACTBUU MOPYUYECHUS] KOMY-THMOO U3 HUX
BEJICHUS /eI OT MMEHU OCTABIIUXCS YYaCTHUKOB, MPABOOTHOIICHUSX, KOTOPHIC
CBSI3aHBI C 3aK/TI0UCHHEM MUPOBOTO COTTIAIICHHSL.

Eme B 70-¢ u 80-¢ ro/pl MpOILIOro CTOJIETHS, B TIEPUO]T TOCIIOICTBA CTEPEO-
TUIA O 3aBEPIICHUH TPaXKTaHCKOTO JieJla BEIHECEHUEM CYJIeOHOTO perieHus Oyer
SBJIATHCSI CAMBIM €CTECTBEHHBIM U HAJEKHBIM PEHICHUEM TPaXAaHCKO-TIPABOBOTO
criopa, He pa3 apryMEeHTHI IMOTy4Yaar U 0OpaTHBIC TOUYKH 3PEHUS, YTO CaMbIM TIPE/I-
MOYTHUTEILHBIM BapHaHTOM 3aBEPIICHUS TPAXKIAHCKOTO Jeia SBISICTCS MHUPHOE
paspeleHue cropa.

ITo cymiecTBy, ¢ MEpBOro B3TJIAAA JAaHHBIC MPABOOTHOIICHUS UMEIOT MECTO
ObITh 0e3 yuactus cyna. Ho Bc€ ke mpu OnmmkaiiliieM pacCMOTPEHMH Ha CBET TO-
SBJIIETCS TOT (DAKT, UTO U B HUX UMEET MECTO OBITh CY/I€OHBIN KOHTPOJIb, KOTOPBIN
CBUIETEIBCTBYET OO0 Yy4YaCTHHM Ccyda W B J@HHBIX TIPaBOOTHOIICHUSX. B
cootBeTrcTBUM € 4. 2 cT. 150 I'TIK P®, cyn B mopsiike MOATOTOBKHU Jiena K Cyae0-
HOMY pa30upaTeIbCTBY HaIpPaBIISIET WIM BpPy4YaeT 3aMHTEPECOBAHHBIM JIMIIAM TIO
nenaM 06 006o3HaueHUH (PaKTOB, KOTOPhIE UMEIOT IOPUIUUECKOE 3HAUYECHUE, KOITUH
3asiBJICHUS W TPUIOKEHHBIX K HEMY JOKYMEHTOB, KOTOpbIE OOOCHOBBIBAIOT

TpeGOBAHMS 3asBUTEIIS.

! Kommenrapuit k [TIK P® / Ots. pex. M.C. Ilakapsn. M.: TK Ben6u, npocmexr, 2017. - 688c.

2 Antekcee C.C. Obmas teopus npasa. T.1. M.: FOpun. nut., 1981. - 362c.

¥ Ipaxmanckuii mpoueccyanbHeii kogeke Poccuiickoit ®enepamuu or 14 HosGps 2002r. Ne 138-03 (pexm. ot
03.08.2018)// Cobpanue 3akoHoaaTenbcTBa Poccuiickoit deneparyn. 2002. Ne46. Cr. 4532.
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N3-3a sToro, 6e3 cyJa Kak ri1aBHOrO CyObeKTa MpoLecCyallbHON JIeITeNbHO-
cTH, 0€3 UCIOJIHCHHUS] UM BJIACTHBIX MOJTHOMOYHIA HE SIBJISIETCS BO3MOXKHBIM CaMO
pa3BUTHE M BO3HHKHOBEHHE TPAKITAHCKUX MPOIECCYATbHBIX MPABOOTHOIICHHM'".
Kak crnemyer u3 3TOro, TOJBKO CYIbl Kak CIEU(PUUYECKUE OpraHbl rocynapcTBa
UMEIOT BO3MOYKHOCTh OCYIIECTBIISATH FOPUCTUKIIMOHHYIO NEATCILHOCTh B IOJIXO-
Jsel npoueccyalibHoi (opme, U 3TO CTaBUT UX B OCOOCHHOE, B CPABHEHHUH C
OCTaJIbHBIMU TIPABONPUMEHHUTEIbHBIMU OpraHaMu, MOJI0KEHHE.

3asBUTENIEM HA3bIBACTCS TaKOE JIMIIO, B MHTEPECaX KOTOPOTO BO3OYKIacTCsI
neno 06 o6o3HaueHUu (hakTa, KOTOPBIM UMEET IOPUANYECKOE 3HAUCHHE. 3asBUTE-
JIEM UMEIOT BO3MOKHOCTH BBICTYIIaTh KaK TpaKJaaHE, TaK M IOPUINYECKHE JIUIA
WIM TIPEACTaBUTEIM JaHHBIX JHUIl. B mpuMep MOXHO TPUBECTH TpakKIaHWHA,
KOTOPOMY yCTaHaBIMBaeMbIN (DaKkT MaéT ornpesesieHHbIe MpaBa; TpakKaaHe Uil Op-
TaHU3AIWKA W3 YUCJa JIMI, KOTOPhIE YYacCTBYIOT B Jielie, CyleOHOE TTPOU3BOICTRO,
0 KOTOPOMY yTpadeHbl MaTepUalbl, U T.11.3asBUTEIU — ATO JIMIIA, KOTOPHIE y4acT-
BYIOT B jiene. [lo maHHOMY OHHM MOTYT OBITh HaJIeJICHBI O0S3aHHOCTSIMHU U TTpaBaMu
JIAL, KOTOPbIE Y4acTBYIOT B aeie.’ BciemcTBue OTCYTCTBHS CIOpA O MpaBe HE
MPEACTABISACTCS BO3MOXHBIM TPUMEHEHUE THUIMUYHO HMCKOBBIX HHCTUTYTOB -
MIPU3HAHNE UCKA M O0TKa3 OT MCKa, MEPOBOE COTJIAIICHUE, BCTPEYHBIA UCK | T.]I.

K ydacturo B nenax o0 o00o3HaueHUU (pakTa, KOTOPBIM UMEET I0PUINIECKOE
3HAau€HUE, MPUBJICKAIOT 3aUHTEpecOBaHHBIX Juil. K "apyrum 3amHTEepecOBaHHBIM
auraM" MPUYUCIISAIOT BCE JIUIA, 3aKOHHBIC MpaBa U MHTEPECHI KOTOPBIX OYIyT 3a-
TPOHYTHI pEILIEHHEM, KOTOpoe coctoutcs mo aeny. Yacte 2 cratbu 263 T'TIK PO
Jana eIMHUYHBIM aBTOPaM MPUYUHBI JIJIS IIHPOKOH TPAKTOBKH IMOHATHS '"3aWHTE-
pecoBaHHBIC JIUIA" — UMH SIBJISIOTCS JIMIA, KOTOPBIE UMEIOT MPSMYIO0 MaTeprasb-
HO-TIPABOBYIO 3aMHTEPECOBAHHOCTH B JEJIC; JINIA, HA KOTOPHIX BO3JararoTcsi 00si-
3aHHOCTH TIO peaJM3aliiHl IpaBa, IMMOJATBEP)KICHHOTO YCTAHOBJIEHHBIM (aKToOM;
MIPOKYPOP; OPTaHbI MOMEYUTEIHCTBA M OMEKH B TOM CJIy4ae, €CIIU OHU OOSI3yIOTCS

0 3aKOHY Yy4aCTBOBaTb B PpPAaCCMOTPCHUH  OTHACJIBbHBIX KaTel“OpI/Iﬁ ACII.

I'paknanckuii nmponeccyanbHblii koneke Poccuiickoii ®enepanyn ot 14 HostOpst 2002r. Ne 138-®3 (pen. ot
03.08.2018)// Cobpanue 3akoHoaarenbeTBa Poccuiickoit @enepanuu. 2002. Ned6. Cr. 4532.
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[IpencraBisgeTcs, YTO TAaKOW MOJAXOJ HEOJAHO3HAUYEH, TAK KaK K OJHON KaTeropuu
CYOBEKTOB MPUYHCIEHBl YYaCTHUKH CYAOINPOU3BOJCTBA, KOTOPHIE BBIMOIHSIOT
pasHbie npoueccyanbubie pyHkuu. [lomumo 3toro, ct. 34 I'TIK B nepeune nuil,
KOTOpBIE YYAaCTBYIOT B JEJ€, MPOMUCHIBATH 3aMHTEPECOBAHHBIX JIMIl BMECTE C
UHBIMHU cyObeKTaMu npouecca. Hactp 2 ¢T. 263 ycTaHaBIMBAET, YTO Jeia Jeil, He
MMEIOLIUX CIIOpa, CyJl pACCMaTPUBAET C NIPUBJIICUEHUEM 3asIBUTEIICH U 3aHHTEPECO-
BaHHBIX JHI. Penakuus 4. 2 KOMMEHTUPYEMOM CTaThbU MPEAOCTABISET MPUYHHBI
JUTISL BBIBOJIA, UTO 3asIBUTENN M 3aMHTEPECOBAHHBIE JIMIA MPEACTABICHbl YYaCTHH-
KaM{ CHELHAIbHOTO MPOU3BOJICTBA BMECTE C OCTAIILHBIMU CyOBEKTaMHU Ipoliecca.
[lo nanHOMY clieyeT mpaBUIbHBIM NOHUMATh O 3aMHTEPECOBAHHBIMU JIMLAMU
TOJIBKO T€X JIML, KOMX MaTe€pHaIbHO-IIPABOBbIE MHTEPECHI MOTYT OBITh 3aTPOHYTHI
penrexnem.’

Kak 3amHTepecoBaHHbIE TUIA IPUBJIEKAIOTCS OPraHbl perJaMeHTaluu aKTOB
IPaKJAHCKOIO COCTOSIHUS, KOTOPBIE OTKA3AJINCh BHECTU MCIIPABJIECHUS B MpEJIIe-
CTBYIOUIYIO 3alHUCh , TOCYAApCTBEHHBIM HOTAPUYC WM HOTAPUYC, KOTOPBII
3aHUMAETCS] YAaCTHOM IPAKTUKOW, KOTOPBIA COBEPIIWJ JACHUCTBHE, HOTAPUAIBHO
MO3BOJICHHOE, WJIM PEUIMBIINN €ro He COoBeplIaTh, 00JaJaTeab JOKYMEHTAIUU Ha
NpEeabIBUTENS O JieJaM MPOM3BOJICTBA HA BBI3BIBHON OCHOBE, pOAMTENU (pOAU-
TeJIb) 1O JeJIaM 00 YChIHOBJICHHUH (yIOUYEPEHHUS) U JP.

B cootBerctBum co cr. 34 I'TIK P® 3auHTEepecoBaHHBIE JIMIA OTHOCATCS K
JUIAaM, KOTOPBIE YYacTBYIOT B JieJie, UM MOXHO IOJb30BaThCd BCEM 00BEMOM
MpOIECCyalIbHBIX MpaB, KOTOpbIE TpeaycMoTpensl cT. 35 TTIK PD.?

B penax, He uMeroUMX Cropa, UMEET MPaBO y4yacTBOBAThH MPOKYpop. Yuya-
CTHE MPOKypopa HE0OXOJMMO BO BCEM KATErOpUsX JeJ, HE MMEIIIHUX CIopa, B
pelIaronIMe BOIPOCHI, KOTOPBIE CBSI3aHBI C ONPENEIECHUEM IPABOBOIO CTaTyca
rpakKJaHuHa, - BO BpEMsI paCCMOTpPEHHUs JieJa 00 yaouepeHuu (yChIHOBICHUH) pe-

OeHka; 1Mo mpolieccaM MPU3HAHUS WHANBUIA 0€3BECTHO OTCYTCTBYIOIIMMH WU 00

! Kommenrapuii k I'paxxnanckomy npoueccyansHomy kopekcy P® / Ots. pen. I'.I1. MBaues. M.: IOpaiitr Uznar.,
2013. - 557c.

? IpaxmaHckuil mpoueccyanbHei kogeke Poccuiickoit ®enepamuu or 14 mosGps 2002r. Ne 138-03 (pexm. ot
03.08.2018)// Cobpanue 3akoHoaaTenbcTBa Poccuiickoit deneparyn. 2002. Ne46. Cr. 4532.
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ycTaHOBJIeHMM (¢akTa CMEpPTH HWHIMBHAA; 00 OrpaHWYEHUU WHJIUBUIA B
JIEECIIOCOOHOCTH, O OTIPE/ICTICHUN MHANBHUIA HE CTIOCOOHBIM K JEECTIOCOOHOCTH, 00
JUIIEHUA WIM OTPAaHUYEHUM HE JOCTUTIIETO COBEPIICHHOJETHErO0 BO3pacTa pe-
OEHKa B BO3pacTe OT YETHIPHAIIATH 10 BOCEMHAIIIATH JIET IIpaBa Mo COOCTBEHHOM
WHUIIMATUBE TPATUTh WJIM HAKAIJIMBATh CBOM JIOXOBI, 00 OMpeeieHnn peOEHKa,
HE JIOCTUTIIETO COBEPIICHHOJETHETO BO3pacTa, TIOJHOCTBIO CIIOCOOHBIM K
JIeeCIIOCOOHOCTH; IO JieJlaM O BBIHY)KJICHHOM TOCHHUTAIM3allMd HWHJWBUAA B
CTallMOHAP NICUXUATPUU WUJIU O MPOJJICHUU CPOKA TAaHHOW TOCIUTATIU3aIUH.

OnHOM M3 BaXHEMIIMX TapaHTHM O MPaBWJIBHOM PACCMOTPEHUM JIEJ, HE
MMEIOIIUX CIIOpa, MOKHO HAa3BaTh y4acTHE B HUX OPraHOB yMpaBJEHUS rocyaap-
CTBOM. B 3akoHe MpuCyTCTBYET MpeanucaHue Ha HEOOXOAUMOCTh MPUHSATHS yda-
CTHSI OPTaHOB OIEKHM W IONEYUTEIbCTBA MO JieJlaM 00 YCHIHOBIICHMH JIETECH, O
YCTAaHOBJIICHUM (DaKTa HEAEEeClnOCOOHOCTH WHAMBUAA, 00 SMaHCHUMAlLMH, 00
OTPENCIICHNH HWHIWBHUAA ITIOJHOCTBIO CIOCOOHBIM K  JIEECTIOCOOHOCTH, O
OTPEICJICHUH HE CIIOCOOHBIM K JI€€CIIOCOOHOCTH, OTPAHUYCHUH WUJIW JIMIICHUU pe-
O0C¢HKa, HE JOCTUTIIIETO COBEPIICHHOJETHEr0 BO3pacTa, BO3pacTa YeThIPHAAIATH -
BOCEMHA/IIATH JICT IpaBa 1o COOCTBEHHON MHUIIMATUBE HAKAIIJIMBATh WU TPATUTh
cobctBeHHbIe 10X01bl. B cooTBercTBUU ¢ 1. 1 cT. 290 I'TIK 3asBnenue o0 ycra-
HOBJICHUHM JIBMOKMMOM BeEIIM OeCXO035HWHOM, KOTOPYI U3bIU (deaepalbHbIMU
OopraHaMH MCIIOJIHUTEIFHOM BJIACTH, TTOJACTCS B CY (DMHAHCOBBIM opraHOM.1

CrnenoBarelnbHO, B feax 00 0003HaueHnH (akTOB, KOTOPhIE UMEIOT IOPUJIH-
YECKOe 3HAUYCHHE, MMEETCSl YHUKAIbHBIN CyOBeKTHBIN cocTaB. Cyn paccMaTpuBaeT
JleJla  TPUBEAEHHOM KATeTOPUM C YYaCTUEM 3asBUTEJIIEW U OCTaJIbHBIX
3aMHTEepecOBaHHbBIX JUIl. [IpaBoBOE MOJOXKEHHE CyAa B TPaXKIaHCKOM IpoIecce
MOKET OBITh OXapaKTePU30BAHO KaK COCIWHEHUE JBYX KAa4eCTB B €ro JHUIE: Ha
MEepBbIA B3TJISAMA, CyJ — SIBISCTCS YYaCTHHUKOM OTHOIICHWN Ha MpolecCyabHOU
OCHOBE; OJHAKO k€ - CYJl MOXET BBICTyNaTh B POJIM OpraHa, KOTOPbIM HaleNIEH
BJIACTHIO Pa3pEelINTh KaXAblii BONPOC, BOSHUKAIOIIME B CIEICTBUU PACCMOTPEHUS

KOHKpPETHOTO Aca.

'r paxxnanckuii mpouecc Poccun: Yuebnuk / [lox pen. M.A. Bukyt. M.: FOpucr, 2014. - 459c¢.
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B kauecTBe 3asBHUBIIEr0 JUIla MOTYT BBICTyNaTh JMOO TpaxiaaHe, JHOO
IOPUIMYECKUE JIUIIA WU TpeCTaBUTeNu JaHHbIX Tull. K yyacTuio B nenax o6 o0o-
3HaYeHUH (aKkTa, KOTOPBHIH HMEET IOPUANYECKOEe 3HAUCHHUE, MOAKII0YaI0TCS
3aMHTEPECOBAHHBIEC JIUIIA, KOTOPbIE UMEIOT HEMOCPEICTBEHHbIE MaTepHabHbIC U
MIPABOBBIE MHTEPECHl K JAaHHOMY JE€Ny; JHIla, MPUHIBIINE HA ceOs 00s13aHHOCTD
OCYUIIECTBIIATH MPaBO, KOTOPOE MOATBEPKIAEHO ONpeeAEHHBIM (aKTOM; MPOKYPOP
; OpraHbl OMEKH M MOMNEUYUTENHCTBA B KOHKPETHBIX CIIy4asiX, MPU KOTOPBIX 3aKOH
3aCTaBIISIET X MPUHUMATh Y4acTHE B OOpallleHMH BHUMAaHUsS Ha OTIEIbHBIE KaTe-

TOpUH JIET.

§3 loka3zare/ibCTBA U J0Ka3bIBAHUE B [eJIaX 00 YCTAHOBJICHMH (PAKTOB MMe-

HOIIHUX IOPUIXYECCKOEC SHAYCHHUC.

Jloka3plBaHHE MpECTaBIseT COOOM KOMIUIEKCHBIM MPOLECC, OXBAaThIBAIO-
M TPOLECCYAIbHYI0 U MBICIUTENbHYIO JIE€ATEIbHOCTh CYOBEKTOB, KOTOpHIE
00OCHOBBIBAIOT PA3IMYHBIE MOJOKEHUS U KOTOPBIE BHIBOJAT HA OCHOBE 3TOTO HO-
BbIC 3HAHHUS B CYJE.

Takum 00pazoM, ydyacTHUKHU Ipoliecca, MPUBOJIAT JOBOJBI U (PaKThl, KOTO-
pble TOJITBEPKAAIOT UX MPABOBYIO MO3UIIMIO MO AENy, MEHSIOIIYIOCS B IpoIlecce
CyIeOHOro pa3dupaTenbCcTBa MOJ BO3ACHCTBUEM BAapUAIIMOHHBIX OOCTOSITENIBCTB.
Ha ocHoBe mpencTaBiieHHBIX J0Ka3aTeIbCTB, JAaHHBIC JIMLA JI€TAl0T BBIBOJ 00
YCTOMYMBOCTH CBOEH MO3ULIMU U JTUOO y4acTBYIOT B J€Ji€ Jajiblile, JIMOO OTKa3bl-
BAlOTCS OT MCKA, UIIYT BapUAHTHI 3aKJIFOUEHHUS. MUPOBOTO corjamenus u T. 1. Cyn
oOpabaThIBaeT MOJy4YEHHBIE JOBOJBI W (DaKThl CTOPOH, MpejyiaraeT CTOpOHaM

MPEICTaBUTh JOMOTHUTENBHBIC JOKA3aTeIbCTBA MO My, COACUCTBYET cOOpY 10-
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Ka3aTenbCTB. TakuMm 00pazoM, Cy/a COCTaBISIET YMO3aKIIOUEHHE MO BCEMY ey,
OTPAXKAIOIIEECs B PEIICHHN.

JlokazaTenbCcTBaMU O JIETy MOTYT CIY>KUTh MOJY4Y€HHAs B MPETyCMOTPEH-
HOM 3aKOHOM Topsiike nH(opManus o ¢akTax, B COOTBETCTBUU C KOTOPBIMU CY]I
yCTaHaBIMBAET MPUCYTCTBHE WU OTCYTCTBHE OOCTOSTEIBCTB, KOTOPHIE 0OOCHO-
BBIBAIOT TPEOOBAHMS W BO3PAKEHHUS CTOPOH, a TaK)Ke MPOYNX 0OCTOSTEIBCTB, KO-
TOpbIE UMEIOT 3HAUYCHHWE ISl COOTBETCTBYIOIIETO PACCMOTPEHHUS W yPETyIHpPOBa-
HUs fena. JlaHHabie CBeIeHUs MOTYT OBITh B3SITHI U3 Pa3bSICHEHUN CTOPOH U TPETh-
UX JIMI, TOKa3aHUM CBUJAETEJEH, MUChbMEHHBIX U BELIECTBEHHBIX JOKAa3aTENbCTB,
ayJIMo- U BUJICO3AIINCEN, 3aKIIFOUEHUN DKCIIEPTOB.

JlokazaTenbCcTBa UMEIOT CIICAYIONINE OTINIUTEIHHBIE OCOOCHHOCTH
1) mpencraistorT cOoit MHPOPMAIMIO O (aKTax, KOTOPbIE OTHOCSATCS K JIEIy.
[Tpore roBopsi, JOKa3aTENbCTBA IPOCIUPYIOT YCIOBHS, BXOSIINE B TIPEIAMET J0-
Ka3bIBaHUS;
2) IPUCYTCTBYET B3aMMOCB3b MH(MOPMAIMK ¢ 0OBEKTOM JOoKa3biBanus. [Ipu mo-
MOIIIM JTOKA3aTeIbCTB CYIIECTBYET BO3MOKHOCTh YCTaHABIUBATH HATHUNE WU OT-
CYTCTBHSI OOCTOSITEILCTB, KOTOPbIe OOOCHOBBIBAIOT TPEOOBAHUS M BO3PAKECHUS
CTOPOH, W UHBIX YCIOBUH, KOTOPbIE UMEIOT 3HAYCHHE AJI1 HOPMAIBHOTO PAcCMOT-
peHust U paspeleHus Aena. JlaHHas XapaKTepUCTHKa OTpa)kaeT OTHOCUMOCTb J10-
Ka3aTeJIbCTB;
3) ¢akThl ycTaHAaBIWBAIOTCA TOJBKO TEMH CPEICTBAMHU JIOKa3bIBaHUSA, KOTOPHIE
yKa3aHbl B 3aKOHE: OOBSICHEHUSIMU CTOPOH U TPETHUX JIUI], TOKa3aHUSIMHU CBUJETE-
Jeil, MHUChMEHHBIMH JI0Ka3aTeIbCTBAMH, BEIIECTBEHHBIMH J10Ka3aTeIbCTBAMH,
ayJo- U BUJCO3AMUCIMH 1 3aKIIOYCHUSIMH dKCTIepTOB. J[aHHBIN MpU3HAK OTpaXka-
€T JOMYCTUMOCTb JOKa3aTeJIbCTB;
4) mokaszaTenbCTBa MOJIYYaloTCsS M UCCIEAYIOTCS B MpoIlecCyalbHO# hopme, T. €. B

nopsiike, yctanopieHHOM ['TIK PO.

! laptsin A.T. JlokasaTenbcTBa B IPaXIaHCKOM mpomecce. M.: «3akoHoaaTenscTBoy, N6, mions 2005.-134c.
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Bce mpusHaku J10Ka3aTeNbCTB CYIIECTBYIOT B COBOKYITHOCTH, OTCYTCTBHE
XOTs1 OBl OJTHOTO M3 HUX CBHJIETEIBCTBYET O HEBO3MOXKHOCTH MCIOJIb30BAHUS J0-
Ka3aTeIbCTB.

B cootBercTBUM co cT. 264 T'TIK, B nmopsiake fiei, He UMEIOIIMNX Copa, CY.
yCTaHaBIMBAeT (PaKThl, OT KOTOPHIX 3aBUCUT BO3HUKHOBEHHE, M3MCHCHHE, IIpe-
KpalleHUe JMYHBIX WM UMYUIECTBEHHBIX MpaB rpaxaaH, opraHu3aunui ((haxTsl,
MMEIOIIHE IOPHANYCCKOE 3HAUCHIE).”

['paxxnaHCKMil KOJAEKC HA MPOLECCYATBHON OCHOBE MPEAOCTABIISIET TEOPETHU-
YEeCKUU MepedeHb (PakTOB Ha IOPUIUIECKON OCHOBE, MMEIOIINE BO3MOKHOCTh OBITH
YCTAHOBJICHHBIMH B TIOPSIIKE PACCMOTPEHUS CYJIOM:

1) OTHOIIIECHUS JIUIT B POJACTBCHHOM ILIaHE;

2) (axT TOTo, YTO JIUIO HAXOIUTCS HA YOKIUBCHHU,

3) dakT perucTpupoBaHuUsl POKICHUS, YCHIHOBJICHUS, 3KIIIOUeHUsI Opaka, pacTop-
KEHUs Opaka, CMEPTH;

4) dakT 3aKperuieHus] OTIOBCTBA 3a ONPEACIEHHBIM UHANBUIOM;

5) daKT NpUCYIIHOCTH YCTAHABIMBAIOIIUX BIIACTHBIE MpPaBa JOKYMEHTOB (MCKJIIIO-
YEHUEM SIBJIAIOTCS BOMHCKAsl IOKYMEHTAIMs, acropTa U BbIIaBa€MbIE OpraHaMu
3arca CBUCTEILCTBA) MHAWBH/IA, UMCHH, OTYSCTBA MM (DAMUIIMK KOTOPOTO, KOTO-
pbI€ YKa3aHbl B JOKYMEHTAIIMH, HE COBMAJAIOT C UMEHEM, OTYECTBOM WK (hamu-
JUel JTaHHOTO WHAWBHU/A, KOTOpPHIE YKa3aHbl B MAcHOpPTE WM CBUAETEIBCTBE O
POXKICHUU;

6) (hakT BiIaIeHUs U MOJIH30BAHUS UMYIIIECTBOM HEIBM)KMMOTO THIIA;

7) bakT MPOUCXOXKICHHUS] HECYACTHOTO CITydasi;

8) akT cMepTH B KOHKPETHBIM MEPHOJ BPEMEHU U MPU KOHKPETHBIX YCIOBUSIX B
TOM CJTy4ae €CJIM OpPTraHbl 3arca OTKa3bIBAIOTCSI pETUCTPUPOBATH CMEPTH;

9) bakT HacienoBaHUS U MeCTa OOHAPYKEHUS TIepeaBaeMOT0 HACIIE/ICTBA,

! I'paxxnanckuii npouecc. YueOuuk, usa.3-e ucn. u gom. / [ox pen. M.K. Tpeymnukosa. M.: «oponeny, 2014. -
672c.

? IpaxmaHckuil mpoueccyanbHei kogeke Poccuiickoit ®enepamuu or 14 mosGps 2002r. Ne 138-03 (pexm. ot
03.08.2018)// Cobpanue 3akoHoaaTenbcTBa Poccuiickoit deneparyn. 2002. Ne46. Cr. 4532.
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10) ocranbHble HaKThl, HMEIOLIHE OPHIMIECKOE 3HAYCHHE.

Cynbpl UIMEIOT BO3MOXKHOCTh OpaTh 3asiBieHHe 00 yCTaHOBJIEHHUU (DAaKTOB Ha
IOPUANYECKON OCHOBE, €CIIU:

1) npuBenéuubie (HaKThl TPUBOIAT K FOPUIAMICCKUM TOCICICTBUAM (IIPOHCXOXKIC-
HUE, U3MEHEHHE, MTPEKPALICHUE UMYIIECTBEHHBIX WM JUYHBIX MPaB IPakJaH JH-
00 opra"u3zaiuii);

2) ompenencHre (akTa HE UMECT CBSA3U C BBITCKAIONIMM YPETyJIUPOBAaHHE CIIOpa O
pase;

3) HeT ApYyroro BapuaHTa Pa3BUTHUS COOBITUN, TOMUMO CyI€OHOTO, MOJIYYUTh MO0
BEPHYTh HAJJIEKAIILYIO JOKYMEHTAIUIO, KOTOPBIE YOCTOBEPSAIOT (PAKT HA FOPUIH-
YECKOUW OCHOBE (B IIPHMEP MOYKHO MPUBECTH (PAKT perucTpaIui Opaka);

4) 3aKOHOJIATEIILCTBOM OBLIT HE TpeIBUCHA Jpyras (BHeCyaeOHas) IMoclienoBa-
TENBHOCTD UX YCTAHOBICHHS.

3aKOHOJATEIBCTBO MPEyCMAaTPUBAET HEKOTOPBIE CITydand IPUMEHEHUs ajl-
MUHUCTPATUBHOTO MOPsJIKa YCTaHOBJIEHUS (DaKTOB Ha FOPUIUYECKON OCHOBE.
Hanpumep, HeTpy10cIOCOOHOCTS, IpyMNa U BpeMsl HACTYIUUIEHUS! UHBAJTUAHOCTH
YCTaHaBIIMBAIOTCA MEAUKO-COLIMAIIBHOM SKCIIEPTHOM KOMUCCHUEHN, HAXO0XKICHHUE Ha
ciyx0e B Boopyxxennbix cuinax P®, nosydyeHue paHeHus — OpraHaMu BOEHHOTO
BEJIOMCTBA, OKOHYaHHUE By3a — OpraHaMi MUHUCTEpPCTBA 00pa3oBaHUs, TPYJOBOU
CTaX JJI yCTAaHOBJICHMSI IEHCUU — OpraHaMH COLMAIbHOTO OOECIIeUYeHHUs U TaK Ja-
jee.

Bcem ycnoBusM KoTOpble ObUIM IMEPEUMCIICHBI BbBIIIE HEOOXOAMMO CYIIEe-
CTBOBATh B €IMHEHUH, BBIOBITHE JTHOOOT0 U3 HUX UCKIIIOYAET MOJIBEIOMCTBEHHOCTh
nerna cyay ooIei IopruCIuKInY.

Ecnu daxT, yctaHoBIEHHE KOTOPOTO MPOUCXOJUT 1O MPOChOE 3asBUTEIIS, HE
HECcET B ce0e 3HAUCHHUS HA IOPUAUYECKONW OCHOBE, Cylbsl 00s3aH OTKa3aTh MOCTY-

IMMBOICMY 3asIBJICHUIO.

'r paxxnanckuii mpouecc Poccun: YueOnuk / [lox pen. M.A. Bukyt. M.: FOpuct, 2014. 459c.
2 I'paxxnanckuii npouecc. YueOuuk, usa.3-e ucn. u gom. / [ox pen. M.K. Tpeymnukosa. M.: «oponeny, 2014. -
672c.
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CrnenoBaTenbHO, B MPEAMET JOKA3bIBAHUS M0 KaXIOMY Jely 00 ompenene-
HUHU (haKTa HA FOPUIUYECKON OCHOBE BXOJIUT:
1) mpoucxoxaeHUe (GaKTaMu TOCICACTBHNA Ha IOPUINYSCKON OCHOBE (IPOMCXOXK-
neHue, Tpanchopmaiius, NpekpanieHue npas rpaxaad Ju00 opraHu3aluuii Ha JTud-
HOM HJTU UMYIIICCTBEHHOM OCHOBaHUSX ). IMEHHO 10 IPUBEIEHHON MPUYHHE PeUb
uner 006 o0o3HaueHUU (PaKTOB HA IOPUIAMYECKON OCHOBE, C KOTOPBHIMU CBS3aHO
BO3HUMKHOBEHHE, U3BMEHEHNE W NPEKpallEHUE MpaBooTHOUEHuW. [IpuBenem npu-
Mep yCTaHOBJICHHsS (DaKTa HAXOXKIACHUA Ha WXKAUBEHUHU. JlaHHBIN (DaKT MOXKET
ObITh HEOOXOUM JUIS TIOJTYYEHHUs] HACJENICTBA WM Il OOpMIICHUSI MEHCUH T10
CIy4aro CMepTH KopMmuibla. [Ipoiie roBops, 3asBUTEI0 HEOOXOIUMO TOKA3aTh,
YTO MPU YCTAHOBJIECHUU JTAHHOTO IOPUIUYECKOTO (hakTa BOSHUKHYT HOPUIUUYECKUE
nociencteus. [loaToMmy oaHUM U3 00S3aTENBHBIX TPEOOBAHUMN, IPEIBIBIAEMbBIX K
3asBJICHUIO 00 0003HAUYCHUU IOPUANYECKOro (paKTa, sIBISETCS yKa3aHHUE LEH, JJIs
KOTOPOIl HEOOXOMMO YCTAHOBICHHE NAHHOTO IOPHAMYECKOro (axTa.

He Bcerpa ObIBaeT JIeTKO YCTAHOBUTH HAJTUYHUE IOPUIAUECKUX TOCIIEICTBUH,
1o 3tou Teme BepxoBubiit Cyn PO pa3bsicHSET clieiyronue nojaoxenus. Tak, B
cily4ae BO37eHCTBUA (DaKTa OTHOIICHUS JIMITY TIPEIOCTABICHUS K MEIalId UMEET
3aBUCUMOCTh BOBHUKHOBEHUS, U3BMEHEHUSI, MPEKPAIICHUs €ro MpaB Ha JTUYHOM
WJIM UMYIIECTBEHHOM OCHOBAHUSIX, a TAK)KE €CJIM UMEIOTCS YCIIOBUSI, ONIPEEIICH-
Hble cT. 265 m 4. 3 cT. 263 I'TIK, HeoOXoauMbIe JJIs OTIPEICIICHHS CYIOM FOPHIH-
gyeckoro ¢akTa, BO3MOXKHO OMpeJiesieHHe B Cy1eOHOM nopsijike ¢hakTa IPUCYIIHO-
CTH TIPEIOCTABJICHUS K MEaIi HHIUBHUY, UMSI, OTYECTBO WIH (PaMIIIHASI KOTOPOTO,
KOTOpPBI€ YKa3aHbl B YJOCTOBEPEHUH, UIYT B PaA3HOIJIACUSI C UMEHEM, OTYECTBOM
M (paMIUTHEH 9TOTO JIHI[A, KOTOPBIE YKA3aHbI B [IACIIOPTE.”
2) mpoucxoxaeHue, Tpanchopmars Wi MpeKpanieHue JTUYHBIX JTUO0O0 MMYIIe-
CTBEHHBIX MPaB rpakjaH WM OpraHU3aIui BCICACTBUE HAJIUMYHS ITOTO IOpUINAYEe-

ckoro (paxra.

! aptsin A.T. JlokasaTenbCTBa B IPaXIaHCKOM mpomecce. M.: «3aKoHogaTensecTBoy, Ne6, moms 2005.-134c.
INocranosnenue Ilnenyma BepxoBroro Cyna Poccuiickoit ®enepamuu ot 24.06.2010 r. Ne 11 «O moaroroske
TPaXIAHCKUX Jell K cyaeOHOMY pa3dupatenscTBy» // bromnerens Bepxosrnoro Cyna P®. 2010. Ne 9.
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KOpunuyeckasi 3HaYMMOCTh (PAKTOB, YCTAHABIMBAEMBIX B Cy/l1€OHOM MOpPS/I-
ke (0co00€ TPOU3BOACTBO), ONMPEACISICTCS MaTepUAIbHBIM MPABOM (GKUAJTUIITHBIM,
NIEHCUOHHBIM, TpaXJaHCKUM M T.A.). Hampumep, B KadecTBe HOPHINYECKHX
MOCHEACTBUN I OINPENEIEHUS POACTBEHHBIX OTHOIIEHUNM MOTYT BBICTYNATh:
oopmileHne HacIeICTBEHHBIX MPaB B HOTapuaTe; oopMIICHHE TIpaBa Ha IEHCHIO
M0 CIIy4ar0 CMEpPTH KOPMUJIbIIA; MOCIEIYIoIIee HOTapualibHOE O(POpMIIEHUE JO-
roBopa jgapeHus. C TaHHBIM 00OCTOSATEIBLCTBOM CBSI3aHO PEIIEHUE BOMPOCA O TOM,
KTO MOKET OBbITh PU3HAH 3aMHTEPECOBAHHBIM JIULIOM,;

3) oTcyrcTBUE criopa o npase. [Ipu Hanuuum cropa o npase NpUMEHsIeTCs 4. 3 CT.
263 I'TIK: ecnu npu nojave 3asBICHUS WU NPU PACCMOTPEHUM JI€TIa B MOPSIKE
Jie], HE HMEIOIIHX CIOpa, BO3HUKAET CIIOP, IMOABEAOMCTBEHHBIM Cyaam, Cya
OCTaBJISIET 3asBJICHUE 0€3 PACCMOTPEHUS U Pa3bICHIET 3aMHTEPECOBAHHBIM JIULIAM,
YTO OHU BIIpaBe MPEABIBUTH UCK HA OOIIMX OCHOBAHHUSX;

4) OTCYTCTBUE WHOW BO3MOKHOCTH, KPOME CyJIeOHOM, MOTYIHTh JINOO BOCCTAHO-
BUThH HaJIJIeXKAIlME JOKYMEHTBI, yI0CTOBEpsIoNIMe opuaniueckuil ¢akt. Tak,
opranbl 3AI'C BbIIAIOT KONUU CBUIETENBCTB O POKIECHUH, 3aKIIOUEHUH Opaka,
CMEpTH, €cu cyliecTByeT apxuB. OIHAKO B pe3yJIbTaTe CTUXUMHBIX O€ACTBHIA,
BOCHHBIX JCHCTBHUM apXUB MOXKET ObITh YHUUTOXXEH. B TaHHOM citydae y rpaxaaH
OCTaeTCs OJJHAa BO3MOYKHOCTh — OOPaTUTHCS B CYJ C IPOCHOOM YCTAHOBUTD IOPUIN-
yeckui (hakT (B HameM npumMepe GakThl pOXKACHUS, 3aKII0OUCHUS Opaka u cMep-
H).!

3asBUTENb JOJKEH MPUIOKHUTH K 3asBICHHI0O 00 0003HAYEHMH HOpUIUYE-
CKOro (pakta JI0Ka3aTeslbCTBA, KOTOPhIE MOATBEPKIAIOT OTCYTCTBUE MHOM, KpOME
CyleOHOM, BO3MOXHOCTH  TMOJYYEHHUS  HaaJeXallero JOKyMEHTa  WJIHU
HEBO3MOYKHOCTH BOCCTAHOBJICHHS YTPAUYEHHOTO JOKyMEHTA.” 3asBJICHHE ABISCTCS
VMCTOYHUKOM OMNPENEIICHHS MTPEAMETA TOKa3bIBaHUS, MIOJAHHOMY 3aKOHOJIaTEIIbHOE

TpeOOBaHKME O3HAYAET HEOOXOIUMOCTh BKIIFOUCHHS YKa3aHHBIX OOCTOSITEIHCTB B

! Kupimes B.I1., Tloranenko C.B., I'opoxoB b.A. Tlpaktuka npumeneHus ['paxnaHCKOro NporeccyanbHOTo KoJeKkca
Poccuiickoit @enepanuu: [pakrtuu. mocodue / [lox pen. B.M. XKyiikopa. M.: FOpaiit-U3znat, 2015. (Ilpodeccuo-
HaJlbHas MpakTHka). - 671c.

? IpaxmaHckuil mpoueccyanbHei kogeke Poccuiickoit ®enepamuu or 14 mosGps 2002r. Ne 138-03 (pexm. ot
03.08.2018)// CobOpanue 3akoHoxaTenbcTBa Poccuiickoit @enepaunu. 2002. Ned6. Cr. 4532,
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NpeaMeET JO0Ka3blBaHUs. B MpUBEIEHHOM Cilydae TaKUM J10Ka3aTe€JIbCTBOM MOKET
ObITh cipaBka u3 oprana 3AI'C 06 oTcyTcTBUM apXHBa, yTpaTe COOTBETCTBYIOIINX
3aIMCEN B KHUTE AKTOB IPaKIAHCKOTO COCTOSIHUS U TIP.

[Ipesnanym BepxoBaoro Cyna P® nan pa3bsicHEHHS IO MOBOY BO3MOKHO-
cTu onpenaesieHus (axkra B cyaedHoM nopsiake: B coorBercTBuu ¢ 4. 1 ¢T. 264 U CT.
265 I'TIK PO cyn ycTtaHaBiuBaeT oopuandeckue (pakThl, OT KOTOPBIX 3aBUCHUT BO3-
HUKHOBCHHE, W3MEHEHHUE, MPEKpAlICHUE JUYHBIX WM HUMYIIECTBEHHBIX ITpaB
rpak1aH, OpraHU3alyid, TOJBKO IPH HEBO3MOXXHOCTH IIOJYYECHUS 3aABUTEIIEM B
WHOM TIOPSIJIKE HAJUISKAIUX JOKYMEHTOB, Ya0oCcTOBepstonux Jlanubie GpakTel, Uiu
IPY HEBO3MO>XKHOCTH BOCCTAaHOBJIEHUS YTPAuYCHHBIX TOKYMEHTOB. Bmecrte ¢ Tewm,
Kak cienyeT u3 4. 3 cr. 263 I'TIK P®, ecnu npu nogade 3asiBICHUS WIM PACCMO
TPEHUH JIeJIa B MOPSAIAKE AEJ, HE UMEIOLIUX CIIOPa, yCTAaHABIMBAETCA HAIUMYHE CIIO-
pa o mpase, MOJBEJOMCTBEHHOTO Cyay, CyJ BBIHOCUT ONpeiesieHne 00 OCTaBICHUN
3asiBJICHUS] 0€3 PaCCMOTPEHUs, B KOTOPOM Pa3bsCHAET 3asABUTENIO U APYTUM 3avH-
TEPECOBAHHBIM JIMLIAM WX MPABO PA3pPELIUTh CIIOP B MOPSAIKE HUCKOBOIO ITPOU3BO
JICTBA.

Bo3moxHOCTE ompeneneHus: I0puandeckoro ¢akra BIAJIEHUS W TOJIb30Ba-
HUSI HEJBWXXHMBIM HMYIIECTBOM B TOPSAKE, MPEIYyCMOTPEHHOM B M3JI0KEHHBIX
BBILIIC HOPMAX, YCTAHOBJIEHA B 1. 6 4. 2 cT. 264 TTIK PO

JlaHHasi HOpMa HE MCKJIIOYAET BO3MOXHOCTH OIPEIEICHUS IOPUANYECKOTrO
(daxTa BIIaJICHUS U TIOJIH30BAHUS HEIBUKUMBIM UMYILIECTBOM, B TOM YHCJIC HA TIpa-
B€ COOCTBEHHOCTH.

Hanpumep, eciu y 3asaBUTeNsT UMeENCs, HO ObUT UM yTpayeH MpaBOyCTaHAB-
JUBAIONTUN TOKYMEHT O MPUHAJIC)KHOCTH €My HEABHMKMMOTO MUMYIIECTBa Ha Tpa-
BE€ COOCTBEHHOCTH, TO CyJ BIIpaB€ YCTAaHOBUTH (PAKT BIAJICHUS W TOJH30BAHUS
JAHHBIM MMYILECTBOM Ha MpaBe COOCTBEHHOCTH JJI PErMCTPALMU 3TOrO MMYIIIe-
CTBa MPHU YCJIOBHUH, YTO TAKOH TOKYMEHT HE MOXET OBITh BOCCTAHOBJIEH B WHOM

MOPSIKE.

! I'paxxnanckuii mpouecc Poccun: Yuebnuk / [log pen. M.A. Bukyt. M.: IOpucrt, 2014. - 459c.
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Takum oOpa3zoM, cyj BOpaBe YCTAHOBUTH IOPUIUYECKUM (DAKT BIAJEHUS U
MOJIb30BAHUSI HEJIBXKMMBIM UMYIIIECTBOM Ha IMpaBe COOCTBEHHOCTH B Clydae, ec-
JIM OTCYTCTBYET CIIOP O TIPABE U €CIIU JAaHHBIN (H)aKT HE MOXKET OBITh YCTAaHOBJICH B
WHOM TOPSIKE;

5) orcyTcTBHE HHOTO (BHECYIEOHOTO) MOPSIKA OTPECIICHUS JaHHOTO (haKTa.

Hanpumep, mnpenycMoTpeH aaIMHUHUCTPATUBHBIA TMOPSAIOK OINPEACICHUS:
IOPUYUHBI U CTENEHU YTPaThl TPYAOCHOCOOHOCTH, TPYNIBI U BPEMEHH HACTYILIe-
HUS MHBAJIMIHOCTY; npedbiBaHusl B BoopyxeHnsix Cunax P®, nomydenus pane-
HUMW; OKOHYAHUS BY3a; TPYJOBOTO CTa)ka JUIsl HA3HAYEHUS MEHCUH U MOCOOUHU IO
BPEMEHHOU HETPYI0CIIOCOOHOCTH; HAJTMYUE ITPABOBOM 1IEIIH.

B 3aBHCHMOCTH OT LIeJIM ONpEETIEHUs IOPUINUECKOro (akTa MOKHO OIpe-
JIEUTh, KaKue MpaBa U 00S3aHHOCTH BO3HMKaIOT. ClieI0BaTEIbHO, YTOUHSIOTCA
00CTOATENIbCTBA MPEIMETa JOoKa3biBaHUs 1o Aeny. Hanpumep, TpeboBaHus K ycra-
HOBJICHUIO (paKTa VOKIUBEHHUS! PA3HITCS B 3aBUCHUMOCTH OT TOTO, JJIi YEro 3TO
HeoOxoaumo. Tak, B coorBeTcTBUM ¢ M. 1 cT. 1148 'K P® HetpynocnocoOHbIe
JUIa KO JHIO OTKPBITUSI HACTEJCTBA, HE BXOMASIIME B KPYT HACJIEIHUKOB TOM OdYe-
peau, KOTopasi MPU3bIBAETCS K HACIIEIOBAHUIO, HACIEAYIOT MO 3aKOHY BMECTE W
HapaBHE C HACIETHUKAMH NPUBEAEHHOW OYEpe/H, €clii HE MEHee ToJia 0 CMEPTU
Hacle0AaTeNsl HaXOAWINCh HA €r0 WKJIUBEHUHU, HE3aBUCUMO OT TOTO, MPOKUBAIIN
OHHU COBMECTHO C HAC/IC[OJATelIeM HIlH HeT.

CrnenoBartesibHO, CYJ JOJDKEH YCTaHOBUTH (DaKT, UCXOMsSl M3 KPUTEPHUEB, B
COOTBETCTBHH C KOTOPHIMU (DAKT MPUOOPETAET IOPUTUIECKYIO 3HAUUMOCTb.

O10 00mmMe 0oOCTOSATENBCTBA, KOTOPbIE JOJKHBI OBITh JOKa3aHbl MpU
0003HAaYEHUH IOPUIMYECKOTO (paKTa B MOPSAIAKE J1e], He uMeromux crnopa. Eciu 3a-
SBUTENIb 0OpaiaeTcs B cya 00 0003HAYCHUH HECKOJBKUX (PaKTOB Ha IOpUIUYC-
CKOW OCHOBE, UMECIOIIUX IOPUINUECKOE 3HAUYCHHUE, TO BCE 3asBJICHUS] MOTYT OBITh
00BbEIMHEHBI U PACCMOTPEHBI B OJJHOM IIPOM3BOIcTBEe Ha ocHOBaHuU cT. 151 I'TIK.

Heobxoanmbie qokazarenbcTBa mpu 0003HAYCHUN IOPUINIECKOTO (haKTa:

! Ipaxmanckuit xonexc Poccuiickoit ®enepamuu. Yacts Tpethst oT 26 HosGps 2001 r. Ne 146-D3 ( pen. ot
03.08.2018) // Cobpanue 3axononatensctBa PD. 2001. Ne 47, ct. 4552; 2013. Ne 52, 4. 1, ct. 7011.
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- I0Ka3aTeJIbCTBA, MOATBEPKAAIOIIME HAIMUKE TAHHOTO FOPUIUYECKOro (hakTa
(moKyMeHTBI, TMChMa, CBHJICTEIbCKUE TIOKa3aHUs | MPOY.);
- CIPAaBKHU W3 PA3IUYHBIX OpPraHoB (OpraHbl 3arca, apXuBbl U JAp.) O HEBO3MOXKH
OCTH MOJIYYUTh WJIM BOCCTAHOBUTH HaJJIeXallde JOKYMEHTHI, yIOCTOBEPAIOIINE
IOpUANYECKUN (aKT;
- JI0Ka3aTeNIbCTBA, MOATBEPKAAIOIINE TPABOBYIO 1IEIb ONPEICIICHUS 3TOrO q)aKTa.1
B xone moaroroBku nena Kk cyacOHOMY pa30oMpaTeIbCTBY CYAbs BBISCHSCT,
KaKWe JINIAa U OpTaHU3allMi MOTYT OBbITh 3aMHTEPECOBAHBI B Pa3pelICHUH JaHHOTO
Jefla W MOJJIeKAaT BbI3OBY B cyiA. IIpuBiIeYeHHBIE K Y4YacTHIO B CyJe
3aMHTEPECOBAHHbBIC JIMIIa MOTYT MPEACTABIATh JOKA3aTeIbCTBA B MOATBEPKICHUE
000CHOBAaHHOCTH WJIM HEOOOCHOBAHHOCTH PacCMaTPUBAEMOTO 3asIBJICHUS.
OcraHoBuMcs Ha crienuuKe JTOKa3bIBaHUS IMPUMEHHUTEIIBHO K OTICIbHBIM
IOpUIMYECKUM (pakTam.
1. Ycranosienue akra HaXO0XKACHUS JTUIIA HA WKIUBEHUN
VYcraHoBiieHre MaHHOTO (hakTa UMEET HOPUAMYECKOE 3HAYEHUE JJIsl MOJy4eHUs
HACJIEJICTBA, HAa3HAYEHUS MEHCUU MO CIy4ar0 MOTEepU KOPMUJIbIA, BO3MEIICHUS
Bpe€/la, €CJIM OKas3biBaemasl MOMOIIb SIBJISUIACH JJISl 3asIBUTENSI TTOCTOSHHBIM M OC-
HOBHBIM HCTOYHHUKOM CPEACTB K cyllecTBoBaHUi0. ClenoBaTesibHO, B MPEIMET
JIOKa3bIBAaHUS BXOJIAT:
1) ycraHoBienue (akrta MOIYYCHHUS JIUIOM IMOCTOSHHON IMOMOINNA OT yYMEPIIETO,
€CJIM 3Ta TMOMOIIb OblJJa OCHOBHBIM MCTOYHUKOM CYIIECTBOBAHUS. 37€Ch BAKHBI
JIBa OOCTOSITEIILCTBA: IOCTOSHHBIM XapakKTep OKa3bhIBa€MOH MOMOIIUA M TIOMOIIb
KaK OCHOBHOM MCTOYHUK CYIIIECTBOBAHUS;
2) HaJIM4yKre 3apaOO0THOM IJIaThl, CTUIICHINH, TICHCHH Y 3asBUTEIS M €€ COOTHOIIIC-
HHE C OKa3bIBaeMoOM MoMOIIbI0. Hamrune 3apaboTHOM I1aThl U MHBIX JI0XOJIOB HE
MCKJTFOYAET HAXOXKJICHMS JIUIlAa Ha WXKJIMBEHUH, BXKHO, YTOOBI MIOMOIIb YMEPIIETO
Obl1a MOCTOSTHHBIM ¥ OCHOBHBIM UCTOYHHUKOM CYIIIECTBOBAHUS;

3) HETPyIOCTIOCOOHOCTH 3asIBUTEIIS,

1
Hastsan A.T'. Jloka3zaTenbCTBa B IpaxJIaHCKOM mpouecce. M.: «3akoHonaTenscTBoy, Ne6, utons 2005.-134c.
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4) OTCYTCTBHE BO3MOXKHOCTH YCTaHOBUTH (DAaKT HAXOXKIACHUS JIMIA HA WOKIUBCHUN
yepes cooTBeTcTByonMe opransl QKOK u T. 1.);
5) nenb ompeneneHus ¢akTa HAXOXJICHUS JUIa Ha YKIuBeHuW. [Ipm naHHOM
yCTaHOBJICHHE (DaKTa POJICTBEHHBIX OTHOIICHHWH 3aBUCUT OT TOHM IIE€JIU, KOTOPYIO
IpeciielyeT 3asaBUTeNb. VKIUBEHel UMEET MPaBoO Ha HACJIEAOBAaHUE B TOM CIydae,
€CJIM OH COCTOSUI HA WKIMBEHUU YMEPUIErO HE MEHEE OJHOr0 ro/ia 10 €r0 CMEPTH.
B cBsi3u ¢ 3TUM, eciM B 3a8BJICHUM YKa3aHO, YTO YCTaHOBJIEHHUE (aKTa HaXOXK]ie-
HUS HA WXKIMBEHUU HEOOXO0IUMO MJisi O(pOpMIICHHS] B HOTaApUAJILHOW KOHTOPE MpaB
Ha HACJIEACTBO, TO CIEAYET YCTAHOBUTh CPOK HAXOXKIEHUS HA WKIWBEHUU HE Me-
Hee oaHoro roga. [lpu o6o3HaueHun (pakTa HAXOXKIACHUS HA VOKIUBEHUU IS BO3-
MEUIEHUs1 BpeJa B ciaydyae MOTepH KOPMUIIbLA HE TPeOyeTCs yCTaHABIUBATH CPOK
HaxXO0XJICHUS JUIA HA W>KIMBEHUU W HAJIMYHME POJCTBEHHBIX OTHOLIEHUW. AHAIIO-
TUYHBIM 00pa30M MHBIE aKThl ONMPEEIAIOT 00CTOSITENBCTBA, MOJICKAIIME IOKA3bI-
BaHuM0.

K HeoO0X0auMBbIM 10Ka3aTENbCTBAM CIEAYET OTHECTH:
* CIPABKY C MECTa >KMTEJIbCTBA O TOM, YTO JMIIO OOpaIiagoch 3a MOJy4YEHHEM
CIIPaBKU O HaXOXKJICHUH Ha WxAuBEHUU. [loslyueHue cupaBKu O TOM, YTO JIUIO HE
HaXOJUJIOCh HAa WXJAMBEHUU YMEPUIEro, HE MCKJIIOYAeT BO3MOXKHOCTU OIpEJere-
HUA (pakTa B Cy/1e0HOM TOPSIKE;
* TOKYMEHTBI, MOJTBEPKIAI0IINE HETPYI0CITOCOOHOCTH JINIIA,
* CIIPaBKY 0 3apabOTHOM IUIaTe, O pa3Mepe CTUIICHIUH, TICHCUU;
* I0Ka3aTeNIbCTBA MOJYyYECHUS MOCTOSSHHOW MOMOIIK CO CTOPOHBI YMEpIIEro (CBHU-
JeTeNIbCKUE TTOKa3aHUsl, KOPEIIKU JEHEKHBIX TIEPEBOOB, MIEPENUCKa U MpoY.);
* B 3aBUCUMOCTH OT IIEJIM omnpeesieHus (akTa WKIUBEHUS: TI0Ka3aTelbCTBA PO/I-
CTBEHHBIX OTHOIICHHM, CPOK HAXOXKICHHUS HA WXKIUBEHUH, €CIIA dTOTO TpeOyeT 3a-
KOH (KOMHUS CBUJIETEIILCTBA O POXKIECHUU U MPOY.).

WxnuBenne aeTeil ymepimx poauTeNel mpeamnoaraeTcs U He TpeOyeT 10-

Ka3aTCJIbCTB, 3a NCKIIFOYCHUCM YKAa3aHHBIX I[eTeﬁ, O0OBSABIECHHBIX B COOTBETCTBUU C

! Enuceiikun I1.0. Cyge6roe yeranosnenue paxtos mxmusenns M.: [ocropuszat, 1961.-56¢.
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3aKOHOJATEIbCTBOM Poccuiickoit denepan MOJTHOCTHIO JAEECHOCOOHBIMHU HIIU
JOCTHrIIHMX Bo3pacTa 18 mer.!

2. YcraHoBneHue (akTa poJACTBEHHBIX OTHOIICHUN.
VYcranoBneHnue (akra poACTBEHHBIX OTHOIICHUN MOXKET MMETh MECTO JJIA TOJIy-
YEHUs HACJIEJICTBA WIM MEHCHUU IO CIy4ar0 CMEPTU KOPMMJIbLIA, KOT/1a OTCYTCTBY-
I0T JJOKYMEHTBI, MOATBEPKIAIOIINE HATUYHE POACTBEHHBIX OTHOIICHUUA MEXKIY
YMEPILIUM U 3asIBUTEJIEM, U BO3MOKHOCTh BOCCTAHOBJICHUSI TAKUX JJOKYMEHTOB He-
CyJ1€OHBIM ITyTEM HEBO3MOKHA.

[IpeameT noka3pIBaHUSI OXBATHIBAET YCTAHOBJICHUE CIEAYIOMUX (HaKTOB:
1) coOCTBEHHO HATMYKME POACTBEHHBIX OTHOLLICHUH.
[Ipn gaHHOM BakHa I1I€Jib, JJII KOTOpPOM TpeOyeTcsi ycTaHOBIeHUe (akra poj-
CTBEHHBIX OTHOIIEeHUI. Hanpumep, eciu Uenblo SBISIETCS JajbHENIIee NOTyYeHNE
HACJICICTBA, CyJ MCXOJUT U3 Kpyra HaCJIEIHUKOB, ONMPEAECICHHOrO CT. CT. 1142 -
1145 T'K P®. Tak, k HaciegHUKaM IO 3aKOHY NEPBOW OYEpEIU OTHECEHBI JETH,
CYNpyT U pOAMTENN HacienoAarens. BHykH HaciaenoqaTens U uX MOTOMKHU Haclie-
IYIOT MO TMpaBy npexacrasieHus. Hacieqnukamu BTOpoOR ouepenu SIBISIOTCS MOJ-
HOPOJHBIC W HEMOJHOPOJHBIE OpaThsi U CECTPBI HACIEAOJATENs, €ro JAeAyIKa U
0aly1IKa Kak CO CTOPOHBI OTLIA, TaK U CO CTOPOHBI MaTtepu. [[eTu MoIHOPOAHBIX U
HETOJIHOPOJIHBIX OpaTheB U cecTep Haciemonaress (TUIEMSHHUKA U TUIEMSHHUIIBI
HacJeI0aTelsl) HACIeAyIOT 0 TpaBy npeAcTaBieHus. HacneaqHuku Tpetbeit ove-
peau -MOJHOPOAHBIE U HEMOJIHOPOHbBIE OpaThsd U CECTPhl POAMTENIEH HACIEeN0/a-
Tens (MU U TeTH HacienoaaTesns). J{BoropoaHbie OpaThs U CeCTphl HaciemoaaTe-
JIsl HACJIEAYIOT MO MpaBy npeacTaBieHus. Hacneqnuku nocienyomux oyepenen -
POIICTBEHHUKH HACJIENOAATEIIs] TPEThEH, YETBEPTOU U IATOM CTENIEHU POJACTBA, HE
OTHOCSIIIIMECS K HacJleIHUKAM MpeauIecTByOmMX ouepeneid. CreneHb poAcTBa
OTPEIENSETCS YUCIOM POXKICHUM,0TACIIONINX POJACTBEHHUKOB OJJHOTO OT APYro-
ro. PoxneHue camoro Haciae[o1arelis B 3TO YUCIO HE BXOJUT. B cooTBeTCTBUU €

9TUM K HACJICAOBAHUIO IIPU3BIBAIOTCA: B KAYCCTBC HACJICIHUKOB quBepToﬁ oucpe-

! ®enepansubrii 3axon «O TPyHOBBIX HeHcHAX B Poccuiickoii deneparmmy» ot 17 nexabps 2001r. Nel73-®3 ( pen.
ot 04.06.2014, ¢ u3m. ot 19.11.2015) // Cobpanue 3axkononatensctea PD. 2001. Ne 52. Crt. 1583
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JI1 POJICTBEHHUKH TPEThEHl CTENEHU POJICTBA - MPAJEAYIIKHA U MpadalyIlIKu Hace-
J0/1aTeNs; B KAa4eCTBE HACJIEHUKOB ISATOM OYepend POJCTBEHHUKH YETBEPTOU
CTENEHU POJCTBA - JETH POAHBIX IUIEMSHHUKOB W IJIEMSHHHUI] HACIEIO0IATENs
(I1BOIOPOIHBIC BHYKH W BHYYKH) U POJIHBIE OpaThsl U CECTPHI €ro JeAyIIeK U 0ady-
HIeK (IBOIOPOAHBIC NEAYIIKA U 0aOyIIKM); B KaueCTBE HACIEIHUKOB HIECTON OYe-
peau poACTBEHHUKH MATOM CTENEHU POJICTBA - JETH JBOIOPOJIHBIX BHYKOB U BHY-
YeK Haclieoaarens (IBOIOPOAHbIC MPABHYKU W MPABHYYKH), JIETU €TO JIBOIOPOJ-
HBIX OpaTheB M cecTep (IBOIOPOIHBIC MIEMSHHUKU M IUIEMSHHHIIBI) U JIETU €ro
JBOIOPOAHBIX JAenyliek M OaOymiek (nBowopoaHble Asnau U tetu). Ecnm Her
HACJIETHUKOB NPEIIECTBYIOUIMX OYepe/iel, K HACIEAOBAHUIO B KaUE€CTBE HACIE-
HUKOB CE€IbMOW OYEpPEIU M0 3aKOHY MPU3BIBAIOTCS MACBIHKHU, A YEPULIbI, OTYUM U
Mauexa HacleoAaTes.

[Ipu onpeneneHun Kpyra poJCTBEHHHKOB ISl MTOJYYEHUS! IEHCHH CIIEYET
pykoBojicTBOBaThCsl DenepanibHbIM 3aKk0HOM OT 17 nexadbps 2001 r. Ne 173-D3 «O
TPyNOBBIX neHcusax B Poccuiickont denepaunn». B yacTHOCTH, B yKazaHHOM 3a-
KOHE OTMEYAETCs, YTO MPABO HAa TPYJAOBYIO MEHCHUIO MO CIy4ar NOTEPU KOPMUIIb-
11a UMEIOT HETPYOCIOCOOHbIE YIEHBl CEMbH YMEPILEro KOPMUJIbLIA, COCTOSIBIIME
Ha er0 MKINBCHHH.”

OnHoMy W3 ponauTeneil, cynpyry Wid JpYyTMM WIEHAM CEMbHM YKa3aHHas
NIEHCUSI HAa3HAYAeTCSd HE3aBUCUMO OT TOT'0, COCTOSUIM OHHM WMJIM HET HA WKIAUBECHUHU
ymepiero kopmuiblia. K ujgeHam ceMbU OTHOCATCA: - JI€TU, OpaThsi, CECTPbI U
BHYKHM yMEpUIEro KOPMUJIbLIA, HE JOCTUTIINE Bo3pacTa 18 ser, a Takxke aeTtu, Opa-
Ths, CECTPbl M BHYKH YMEpPIIEro KOPMHJIbLIA, 0OydaronIuecss mo o4Hou ¢Gopme B
00pa30BaTENbHBIX YUPEKACHHUIX BCEX THUIOB U BUIOB HE3aBUCUMO OT UX OpraHu-
3allMOHHO-TIPABOBOM (HOPMBI, 32 MCKIIIOUEHHUEM OOpa30BaTENbHBIX YUPEKIACHUN
JOTIOJTHUTENBHOTO 00pa30BaHusA, 1O OKOHYAaHWS MMM TAaKOro OOy4eHHs, HO He

JIOJIBIIIE YeM JI0 JOCTIDKEHHSI UMHU Bo3pacTa 23 JIeT WU JeTH, OpaThsi, CECTPHI U

! I'paxxnanckuii npouecc. YueOuuk, usa.3-e ucn. u gom. / [ox pen. M.K. Tpeymnukosa. M.: «[opoxeny, 2014. -
672c.

2 DenepanbHblil 3aK0H «O TPYIOBBIX MeHcHAX B Poccuiickoii denepamumy» ot 17 nexabps 2001r. Nel73-®3 ( pen.
ot 04.06.2014, ¢ u3m. ot 19.11.2015) // Cobpanue 3axkononatensctea PD. 2001. Ne 52. Crt. 1583
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BHYKH YMEpIIEro KOPMUJIbIA CTapIlle 3TOr0 BO3pacTa, €CId OHU JI0 JOCTUKEHUS
BO3pacta 18 neT cranu MHBAIWIAMH, UMEIOIIMMH OTpaHHUYEHHE CIOCOOHOCTH K
TPYJAOBOH JesTenbHOCTH. [Ipy 1aHHOM Opathsi, CeCTpbl U BHYKH yMEPIIEro KOp-
MUJIbIA TPU3HAIOTCS HETPYAOCTIOCOOHBIMU YJIEHAMU CEMbHU MPHU YCIOBUM, YTO OHU
HE UMEIOT TPYI0CTTIOCOOHBIX POIUTEINCH;

- OJIMH U3 POJUTENCH WK CYNpyr JIu00 Aenylika, 6adylika yMepIiero KopMuibla
HE3aBUCUMO OT BO3pacTa U TPYJOCHOCOOHOCTH, a Takxke OpaT, cecTtpa 1ubo pebde-
HOK YMEpIIEro KOpMUibla, JOCTUTIINE BO3pacTa 18 jieT, eciu OHU 3aHSATHI yXO-
JIOM 3a JIeTbMH, OpaThsiMHU, CECTPAMU WJIM BHYKAMHM YMEpPIIETro KOPMUIIbLIA, HE JI0-
CTUTIIMMU 14 JeT 1 UMEIOIIMMHU MPABO HAa TPYJIOBYIO MEHCHUIO MO CIy4aro MOTEPH
KOpMUWJIbIA B COOTBETCTBUM C moAn. 1 m. 2 c¢r. 9 Ha3BaHHOrO 3akoHa, U He pado-
TakoT;

- POJIUTENH U CYNIPYT YMEPIIEr0 KOPMUJIIbLIA, €CIM OHU JTOCTUTIIA Bo3pacTa 60 u 55
JeT (COOTBETCTBEHHO MYXYHMHBI U JKCHIIUHBI) JTUOO SBJISIIOTCS WHBAIUIAMU, UME-
IOLMMHU OTPAHUYEHUE CIIOCOOHOCTH K TPYAOBOU N€ATEIBHOCTH;

- Aeayuika U 0a0ylka yMmMepIero KOpMuiblia, €ClIM OHU JTOCTUIIIM Bo3pacTa 60 u
55 netr (COOTBETCTBEHHO MY>KUMHBI U KEHIIMHBI) JTHOO SBISIOTCS WHBAIUIAMHU,
UMEIOIIMMH OTPaHUYE€HHE CHOCOOHOCTH K TPYIOBOM NEATEIbHOCTH, MPU OTCYT-
CTBHUH JIMILI, KOTOPbIE B COOTBETCTBUHU C 3aKOHOAATENHCTBOM P® 00s3aHbI UX CO-
nepKaTh.’

Cembsi 6€3 BeCTH OTCYTCTBYIOILIETO KOPMUJIbIA MPUPABHUBAETCA K CEMbE
yMepUIero KOpMUiblia, €Cii O€3BECTHOE OTCYTCTBHE KOPMUJIbIIA yIOCTOBEPEHO B
YCTaHOBJICHHOM MOPSIIKE.

Takum 00pa3oM, yCTaHOBJIEHHE POJCTBEHHBIX OTHOUIEHUH MpU Ompeese-
HUU CyOBEKTOB JaHHBIEX MNPAaBOOTHOIIEHWH 3aBUCUT OT HOPM MaTepUaIbHOIrO
npaBa U TOW LIEJU, KOTOPYIO 3asBUTENb YKAa3bIBAET B CBOEM 3asBIICHHH;

2) uens onpeneneHus ¢akTa pocTBa.

! Pemernnkosa U.B., Spxos B.B. I'paxknanckuii nporecc: Kype nekuuii. - 3-e u3a, nepa6. M.: «Hopmay / KpaTtkue
yueOHbIe Kypchl Fopunuueckux Hayk/. 2014.-336c.
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Cya He BmOpaBe paccMaTpuBaTh Jieia B MOPSAIKE e, HE UMEIOLUX CIopa,, €Clu
MMEETCs CIOp O MpaBe (Hampumep, CIop O pa3zelie HacleICTBA);
3) HEeBO3MOKHOCThH MHBIM ITyTEM, KPOME CYZCOHOTO, YCTAHOBUTH JaHHBINA (DAKT;
4) oTcyTCTBHE cIiopa o TpaBe. Eciu cymecTByeT criop, HarpuMep, 0 paszere
HACIIEJICTBA MEXAY HACIECHUKAMHU U TpeOyeTCs OmpeeseHrue POACTBEHHBIX OT-
HOIIIEHUM, TO Takoi (hakT OyJeT yCTaHaBIMBATHCA B MCKOBOM IPOU3BOICTBE OJ-
HOBPEMEHHO C PACCMOTPEHUEM JIeJIa O pa3/iesie HacleICTRA.

OTtcrofa K HEOOXOIMMBIM J1I0Ka3aTeJIbCTBAM OYAYT OTHECCHBI:
- I0Ka3aTeNIbCTBA, MOATBEPKIAIOIINE HATMYUE TAHHOTO FOPUINYECKOro (pakTa
(IOKYMEHTBI, MEpenucKa, COJepkKallue CBEICHHUS O POJCTBEHHBIX OTHOIIEHUIX
JIUIL, U T.J1.);
- CIpaBKa U3 OpPraHOB 3arca O HEBO3MOYKHOCTH BOCCTAHOBHUTH CBHUJIETEIBCTBO O
POKJIEHUH, CBUJETENBCTBO O OpaKe U T.II.
JlonomHUTENBHO (B 3aBUCUMOCTH OT 1€ OINPEACIICHUS FOPUIUYECKOro (paKTa)
MOXET TpeOOBaThCSl MPEACTABICHUE J0KA3aTEeIbCTB, MOATBEPXKIAIONINX, HAMPHU-
Mep, OTHECEHHUE 3asIBUTEJISI K OMPEACIICHHBIM CYOBheKTaM, ePEUUCICHHBIM B KOH-
KPETHOM 3aKOHe(TaK, Kak ObLIO YKa3aHO BBIIIE MPU aHAIM3E 3aKOHOJATEIHCTBA O
HeHCI/ISIX).l

3.DaKT npu3HaHUs OTIIOBCTBA.
Ho storo B neiictBoBaiieM ['TIK PCOCP He ynoMuHalICsl JaHHBIN IOPUANYECKUIA
daxt. OnpeneneHyue OTIIOBCTBA UMEET BO3MOXKHOCTh OBITh KaK BO BHECYJICOHOM,
TaK U B CyneOHOM mopsake’. B IMOCTEIHEM BapHaHTE OIpPENCICHHE OTLOBCTBA
MPOUCXOJIUT TIO MPaBUIaM UCKOBOTO MPOU3BOJCTBA, B CYIIIHOCTH KOTOPOI'O UMEET
BO3MOXXHOCTh OBITh YCTAHOBJICHHWE U (PAKT MPU3HAHMS OTIIOBCTBA (KaK OJWH M3
BO3MOXHBIX (DaKTOB, BXOJIAIIMX B MIPEAMET JAoKa3biBanus). Ho Bcé ke Ha mpakTu-
Ke, 0OBIYHO, MOXET OBITh YCTAaHOBJIEH OTIIOBCTBO B CIy4ae CMEPTH BO3MOXKHOIO
oTIIa peOeHKa, KOTOPBIA HE COCTOS B Opake ¢ €ro MaTephlo, MPU OTCYTCTBUH CIIO-

pa MeXIy 3aMHTEPECOBAHHBIMU JIUIIaMHU 00 OTIIOBCTBE. B mpuBenénHoi cutyanuu

! laprsin A.T. JlokasaTenbcTBa B TPaKIAHCKOM Mporecce. M. :«3akoHoaTenseTBo», Ne6, mions 2005.-134c.
2T paxxnanckuii npoueccyanbHbiii kogekc PCOCP ot 11 utons 1964r. (pen. 31.12.2002 r.), yrpaTuBmuii cuy ¢ 1
¢espaist 2003r.// Benomoctu Bepxosnoro Cosera PCOCP. 1964. Ne24. Cr1.407.
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B cootBeTcTBUHU €O cT. 50 CK P® HeoOxoauMo JIniIb yCTaHOBUTH (DaKT OIpenese-
HUS OTIHOBCTBA. [laHHBIN (PaKT UMEET MECTO OBITh B YCTAHOBJICHUM CYJOM IIO Ipa-
BUJIAM JIeJI, HE UMEIOIINX CIopa, Ha OCHOBAaHHM BCECTOPOHHE MPOBEPEHHBIX JaH-
HBIX TIPU YCJIOBUM, YTO HE BO3HUKAET CIIOP O MpaBe.

JleTsim e, KoTopble poauiIuch A0 1 okTa0ps 1968 r. oT ML, HE KOTOpBIE HE
COCTOSUIA B Opake MEXIy ApPYTr APYTroM, CyJ MOKET yCTaHOBUTh (aKkT Ompenele-
HUS OTLIOBCTBA B CIy4yae CMEPTH JIMLIA, IPU3HABAEMOTr0 OTLIOM peOeHKa, pU ycIlo-
BUU, 4TO peOEHOK ObUI Ha MXJAMBEHUH JAHHOTO JIIIA B MOMEHT €r0 CMEPTHU JINOO
panee.’

BcenenctBue 3T0rO, B MpEeAMET MOKA3bIBAaHUS JOJKHBI BOWTH CIEIYIOIINE
00CTOSITENBCTBA!

1) cMepTh JHIIa, KOTOPOE MPU3HABAIIO ceOst OTIIOM peOeHKa;

2) BpeMs pokaeHus pedeHka (1o wim nocie 1 oktsaops 1968 r.);

3) OTCYyTCTBHE 3apETUCTPHUPOBAHHOTO Opaka MEXIy MaTepbio peOeHKa M MPe.Io-
JaraeMbIM OTIIOM;

4) ecnmu pebeHoK poauics 10 1 oktaops 1968 r., HEOOXOAMMO YCTaHOBJICHHE JI0-
MOJIHUTEJIBHOTO 00CTOSTENbCTBA — HAXOXKJIEHUE peOCHKa Ha WXAUBEHUH yMepIlle-
rO K MOMEHTY €T0 CMEPTH HJIU paHee;

5) uenb onpenenenus ¢akra (MOJyYCHUE CBUICTEIHCTBA O MpaBe HAa HAcJeI0Ba-
Hue, 0(hopMIICHHE NTEHCUH TI0 CIy4aro MOTEepH KOPMIIIbLIA U TIPOY. );

6) oTcyTcTBHE criopa o mpaBe. Eciiu Takol criop BO3HUKAET (HarpuMep, Mo MOBOTY
HACJIEICTBEHHOTO UMYIIIECTBA), 3asBJICHUE OCTABIISIETCS Cybel 6€3 pacCMOTPEHHUs
¥ 3aMHTEPECOBAHHBIM JIMIIAM Pa3bICHACTCS WX MPaBO Ha MPEIBSIBICHHE MCKA Ha
oOmux ocHoBaHusAX (cT. 263 I'TIK);

7) npyrue o0CTOSATEIbCTBA.

VYkazaHHbIE 00CTOATEIHCTBA MOATBEPKAAIOTCS CIACAYIONTMMH HEOOXOAUMBIMH J10-
Ka3aTeJIbCTBAMU:

* KOoIuen CBUACTCIILCTBA O CMCPTH JIMIIA,

! Hocranosnenns [Tnenyma BepxoBHoro Cyna P® ot 25 okTs0ps 1996 r. Ne9 «O npumenenun cynamu CemeitHoro
konexca Poccuiickoit denepanuu npu pacCMOTPEHUH A€ 00 YCTaHOBJIEHHH OTLIOBCTBA M O B3bICKAHMH aJIMMEHTOBY
// Poccuiickas rasera.1996r. Ne 4456
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* KOTHEW CBUIETENIbCTBA O POKIACHUHU peOCHKa;
* JI0Ka3aTebCTBAMU, MMOATBEPKAAIOIIMMU OTCYTCTBUE PETUCTPAIUU Opaka MexIy
MaTepblo peOeHKa U MPenoIaracMbIM OTIIOM;
* Ui ompejesieHus (pakTa MPU3HAHUS OTIIOBCTBA B OTHOIICHUM peOEHKa, pPOAMB-
merocs 10 1 okTsa6ps 1968 1., HeoOXoauMa CripaBKa WK APYTHE T0OKA3aTEIHCTBA O
HAXOXKJICHUU €0 Ha WKJAUBEHUU Yy MPEANOoaracMoro oTia u mpoyee.;
* JI0Ka3aTeIbCTBAMU MIPU3HAHUS OTIIOBCTBA (TMChMa, CBUACTEIILCKUE MOKA3aHUS U
pou.).

4. YcraHoBieHue (pakTa HECUACTHOTO CIydYasl.
Omnpenenenue JaHHOTO (hakTa MOKET ObITh HEOOXOJIUMO, B IPUMEP MOKHO MPUBE-
CTH Ha3HAYCHMsI ICHCHH N0 MHBAJIUIHOCTU BCJIEJACTBUE TPYIAOBOTO YBEUBS, MPO-
(eccruoHaIbHOrO 3a00JI€BaHuUs, HA3HAYEHHS IEHCUH IO CIIy4ar0 MOTEPU KOPMUIIb-
na. PakT HECYACTHOTO Cllydas MOXET OBITh YCTaHOBJIEH CYAOM, €CIH aKT O
HECYaCTHOM CJlydae He ObLJI COCTaBJIEH M COCTABUTh €TI0 B IaHHBIM MOMEHT BpeMe-
HU HE TPEACTABISACTCS BO3MOXKHBIM, €CJIM aKT OBLI COCTaBIIEH, HO yTEPSH U BOC-
CTaHOBUTH €r0 BO BHECYZACOHOM TOPSIKE HE UMEETCS BOBMOKHOCTH, €CIIU MIPH CO-
CTAaBJICHUU aKTa O HECYACTHOM cllyyae Obula JOIyIleHa OLIMOKa, MPEersTCTBYIO-
11asi IpU3HaHUIO (haKTa HECUACTHOTO CIIydas, ¥ UCTIPABUTh 3Ty OIIMOKY BO BHECY-
IeGHOM MOPSIIKE HEBO3MOYXKHO .

[IpenmMer noKa3bIBaHUSA O JEINTY:
1) mpucyTcTBUE (haKTa HECHACTHOTO CITyYas;
2) OTCYTCTBHE BO3MOXHOCTHU ONPEICTICHUST (paKTa HECYaCTHOTO CIy4asi BO BHECY-
JeOHOM TTOPSIIKE;
3) TOT (hakT, YTO aKT O HECYACTHOM CJydac He ObLJI COCTABJICH M COCTABUTH €ro B
HACTOSAIIEE BPEMS HE MPEACTABIAECTCS BO3MOKHBIM, HJIM aKT ObLII COCTABJIEH, HO B
JabHEHIIIEM yTePsH U BOCCTAHOBUTH €r0 BO BHECYACOHOM TMOPSIKE HE MPEICTaB-
JISIeTCS BO3MOXKHBIM, WJIM TIPH HAMKMCAHWKM aKkTa OblIa cjellaHa omuOKa, KoTopas

NPENATCTBYET MPU3HAHUIO (DaKTa HECUACTHOTO CIIydasi, ¥ UCIPABUTh OLIMOKY BO

! Mocranosnenue [Tnenyma BepxoBraoro Cyma CCCP or 21 uronst 1985 r. Ne 9 «O cyneOHO# mpakTHKe Mo AeiaM
00 ycraHoBiieHHH (GakToB, UMeroIux ropuauueckoe 3HaueHue»// CIIC «Koncynprantllmoc: JIoKyMeHTBD.
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BHECYZCOHOM TOpsAJIKE HEBO3MOXKHO. Eciu mpou3omén crnop mo moBojy paccie-
JOBaHMsI, OPOPMIICHHS, YU€Ta HECUACTHOTO Cly4asl Ha MPEeaNpHUsITHH, TO OHU pa3-
pelalTcs WK B aIMUHUCTPATUBHOM, WU B CyJeOHOM Mopsake (ocrmapuBaHHe
pelieHuit, nercTBui (0e31eCTBUS) OpraHOB IOCY/IapCTBEHHOM BIIACTH, OPTaHOB
MECTHOTO CaMOYIPAaBJIEHUs, IOKHOCTHBIX JIMI, TOCYJIAPCTBEHHBIX M MYHUIIH-
MaJbHBIX CITYXKAaIUX));
4) IpUCYTCTBHE MPABOBOM eI MpHU3HaHUS (DaKTa HECUACTHOTO ciiydas (IoJyde-
HUE TIEHCUU IO MHBAJIUAHOCTU B CBSI3H C MPOPECCHOHANBHBIM 3a00JE€BaHUEM U
T. 1.);
5) oTcyTCTBHE CITOpa O Mpase.
Hy»xHble nokazarenscTBa:
* 3axmoueHne MCOK, Takxe MOTyT OBbITh MTPEIOCTABIECHbI MEIULIMHCKUAE CITPABKH,
BBIITMCKH U3 UCTOPUU OOJIE3HH;
* I0Ka3aTeNIbCTBA, IOATBEPKIAOIINE HECUACTHBIN CITy4daii;
* OTCYTCTBHE aKTa O HECUACTHOM CJIy4yae WM JI0KAa3aTEeIbCTBA TOTO, YTO aKT ObLI
COCTAaBJICH, HO B JAJIbHEWILIEM yTpAay€H U BOCCTAHOBUTH €r0 BO BHECYJIEOHOM IO-
psiIKE HEBO3MOXKHO, WJIM TPU COCTABJIICHWU akTa Oblja JOMYyIIeHa omuOKa, mpe-
MSATCTBYIOIIASA MPU3HAHUIO (PaKTa HECUACTHOTO Cilyyasi, U MCIPABUTh OIIUOKY BO
BHECY/1IeOHOM MOPSAJKE HE MPECTABISIETCS BOZMOXKHBIM;
* JIOKyMEHTbI, OATBEPKIAIOIINE HEBO3MOXKHOCTh ONpPEJEICHUs JTaHHOrO (akra
BO BHECYI€OHOM MOpsJIKE (OTBET PYKOBOJIUTENS NPEANPUATHS U T. 1I.).

5. YcTaHoBneHNe UHBIX (DaKTOB, UMEIOUINX IOPUANYECKOE 3HAUCHHUE.
[To Bcemy BoieckazanHomy, ['TIK mpenocTaBisier BOBMOXHBIN nepedeHb (GaKkToB
UMEIOIINX  IOPUJIMYECKOE 3HAYEHHE, YCTAaHABIMBAEMBIX B CYIACOHOM MOpPSIKE,
npyroe (enepaibHOE 3aKOHOJATENIbCTBO MMEET BO3MOXKHOCTH INMpEAycMaTpUBATh
CTAaHOBJICHHE OCTaJbHBIX ()AKTOB Ha IOPUIUYECKON OCHOBe. B mpumep MoOxHO
NPUBECTH YCTAaHOBJIEHUE (paKTa MOJUTUUECKUX PENPECCUIl U yTEPH B CBA3H C 3TUM
umymectBa.! YcraHoBnenne naHHOro (hakta AaéT BO3MOXKHOCTB MOJTYYHTH BO3-

MCHICHUC ,HCHC)I(HOﬁ CTOMMOCTH KOH(I)I/ICKOBaHHOI‘O, HU3BATOTO HJIM BBIICIIICTO

! laptsin A.T. JlokasaTenbcTBa B IPaXIaHCKOM mpomecce. M.: «3akoHoaaTenscTBoy, N6, mions 2005.-134c.
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VHBIM IIyTEM W3 BJIAJCHHS B CBSI3U C IOJUTUYECKUMHU PENPECCHUAMU HMYLIECTBA
WJIM BBIILJIATY JIEHEKHOM KOMIIEHCALUU.

B npenmer noka3siBaHUs BXOOUT yCTAHOBJICHHUE:
1) dbakTa peaOunuranuu 4ieHOB ceMbH. [lo0XKeHHE O MOpsAKE BO3BpaTa rpaxia-
HaM HE3aKOHHO KOH()HMCKOBAHHOTO, M3BSITOTO WM BBIMICIIIETO HHBIM IIyTEM U3
BIIAJICHUS B CBSI3U C MOJUTUYECKUMU PEIPECCUAMU MMYIIECTBA, BO3ZMEIIECHHUS €ro
CTOMMOCTH WJIHM BBIIUIATHI JICHE)KHOM KOMIIEHCALMU PACIPOCTPAHSETCS TaKXKe Ha
rpak1aH, NOABEPIIINXCS HACHIIBCTBEHHOMY IIEPECEIICHUIO B COCTABE PENPECCHUPO-
BAHHBIX HAPOJOB, B OTHOLIECHUU KOTOPBIX COBEPIICHBI HE3aKOHHBIC NEHUCTBUA I10
ITOJIMTHYECKUM MOTUBaM Ha Teppuropuu PD;
2) GaKTOB, MOATBEPKAAIOIINX POJICTBO MM HAXOXKICHHUE B Opake 3asBUTEINS U pe-
IIPECCUPOBAHHOIO JIMIIA, €CJIIM CaMOI'0 PEIPECCUPOBAHHOIO HET B JKUBBIX. Tak, B
cuity 3akoHa PO «O peabunmuranuu KepTB MOJUTUYECKHX PENPECCHID MOCTpa-
JABIIMMHU OT IIOJUTUYECKUX PENPECCUM NMPU3HAIOTCA JETH, OCTABIIMECS B HECO-
BEpUICHHOJIETHEM BO3pacTe 0e3 MOoneYeHUs: OAHOrO0 WM OOOMX pOJUTENEH, He-
000CHOBaHHO PENPECCUPOBAHHBIX MO MOJIUTUYECKUM MOTHUBAM; JIETU, CYNIPYT (Cy-
pyra), pOAUTENH JHIL, PACCTPENIIHHBIX WM YMEPILUX B MECTaxX JIMILIEHUS cBOOO-
JbI ¥ peabHITHTHPOBAHHBIX TOCMEPTHO;
3) dakTa cMepTH penpecCUpOBAHHOTO JINIIA;
4) daxTta KOH(PUCKAIUH UMYIIECTBA.
HeobOxoanmbie 10Ka3aTenbCTBa:
* KOIKS CIPABOK O peadMIMTAI[MH YJICHOB CEMbHU;
* CIIPABKH I'OCYAapPCTBEHHBIX APXHUBOB;
* CIPaBKa O MMPU3HAHUU MTOCTPAJABIINM;
* KOIIMU CBUJAETENHCTB O Opake, pOXKIACHUH, CMEPTH;
* TOKYMEHTBI, MOATBEPKIAI0IINE KOHPUCKALIUIO UMYIIECTBA, U T. [I.

B cootBerctBun ¢ I'TIK mMoryt ObITh yCTaHOBJIEHBI U WHBIE (PAKThl, UMEIO-

e OPUANICCKOC 3HAUYCHHC.

! 3akon P® «O peabumuTamuy xepTB MOIHTHIECKHX perpeccuiiy o 18.10.1991 Ne 1761-1 (pex. ot 07.03.2018) //
CoOpanue 3axkononatenscTBa Poccutickoit @eneparun. 2005. Ne32. Cr. 2295.
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Takum 00pa3zoM, BCAKUN HOPUAMYECKUM (DAKT MPEACTaBISIET COOON eIuH-
CTBO COZACpKaHUs U (POPMBI - BHEIITHETO BBIPAKEHUS 3TOTO cofepkanus. KOpumn-
yeckue (pakThl IO CBOCH MPHUPOE TAKOBHI, UYTO OHH, KaK IIPABUIIO, HE MOTYT CYyIIIe-
CTBOBaTh B HeopopMieHHOM BHjie. ColMaabHOE 0OCTOSITENbCTBO JIMILb TOTA TO-
pPOXIAeT MPaBOBBIE MOCIEACTBUS, KOTJa OHO OINpeneIeHHBIM 00pa3oM 3adukcu-
POBAaHO U YCTAaHOBJICHO 3aKOHHBIMH CPEJCTBAMHU B NPABONPHUMEHUTEIBHOM IPO-
necce. Takue colnuanbHbie 00CTOSTENLCTBA, KaK TPYAOBOM CTax, oOpa3oBaHHE,
HY>X/1a€MOCTb B JKHJIb€ U TOMY [MOJJOOHOE, BOOOIIE HE MOTYT BONTH B MPABOBOE pe-
ryJIupoBaHue 0€3 WX PErucTparu, 3aKOHHOTO MPOIEAYyPHO-TIPOIECCYATbHOTO
opopmienusi. CkazaHHOE MO3BOJISIET MOHATH 3HAUCHHE (PUKCALMU U YJIOCTOBEpE-
HUS (DAKTOB HA HOPUAMYECKOM OCHOBE IJIsi MX (DYHKIIMOHUPOBAHUSI B MEXaHU3ME
PaBOBOTO perynupoBanus. FOpuandeckue (PakThl COCTABISIIOT HEOOXOIUMOE 3Be-
HO B IEPEXO0/Ie OT rOCYAapPCTBEHHOI0 HOPMATUBHOTO PETYJIUPOBAHUS OOIIECTBEH-
HBIX OTHOIIEHUHN K UHAUBUIYAIbHOMY, TOJHOPMATUBHOMY PETYIMPOBAHUIO YEPE3
MPEeAyCMOTPEHHBIE B HOPMax IpaBa CyOhEeKTUBHBIC MPaBa U KOPPECIOHIUPYIOLINE
C HUMM IOpUJinueckue o0s3aHHOCTU. TakuM oOpaszom, ropuaudeckue (akThbl Mo3-
BOJISIIOT TIPUOJIM3UTH MPABOBOE PETYIMPOBAHUE K KOHKPETHOW KU3HEHHOW CUTya-
uy. BeIMoNHSAS B MEXaHW3ME peaau3aliiu MpaBa CBOK OCHOBHYIO (DYHKIIMIO OC-
HOBaHWW BO3HUKHOBEHHS, W3MEHEHUS MPABOOTHOIICHUU, FOpUAUYECKHE (HaKThI
TEM CaMbIM OOHAPYXUBAIOT TECHYIO CBA3b C HOPUIAUYECKHUMH OOSI3aHHOCTSIMHU U
CyOBbEeKTUBHBIMU TpaBaMu. [1osBIsIeTCS BO3MOXXHOCTh KOHKPETU3UPOBATH JIAaHHBIC
mpaBa U 0053aHHOCTH YYaCTHUKOB OOIIIECTBEHHBIX OTHOIICHUH, UTO TTO3BOJISIET UM

JEeMCTBOBATh CO 3HAHHUEM JeJa.

I'nasa 2. IIpoueccyajibHbIe 0COOEHHOCTH PACCMOTPEHMS OTAEJbHBIX KATEr0-
pui e
§2.1 OcobOennocTH aes1 00 ycTaHOBJIeHUN (PAKTA POJACTBEHHbIX OTHOILIEHU,

(akTa HAXOKIEHHUS HA WKIMBEHUU.
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Jlena 06 ycraHoBieHUU (akTa pOJACTBEHHBIX OTHOIICHUH, KaK U OOJIBIIIOTO
KOJIMYECTBA JIeJI, HE UMEIOIIUX CIOpPa,, UMEIOT MECTO OBITh MOJABEIOMCTBEHHBI KaK
aJIMUHUCTPATUBHBIM OpraHaM, TaKk M cyaaMm oOmed ropucaukuud. OCHOBHBIM
YCJIOBUEM pa3rpaHUYEHUs MOABEIOMCTBEHHOCTH B JIaHHOM CJy4dae BBICTYIAET
0eccrnopHOCTh JIMOO CIIOPHOCTH MPaBa.

[Ipu npucyTCTBUU Yy 3a4BUTENS JOKYMEHTOB, HAMIPSIMYIO TIOJITBEPHKAAIOLIIX
POJICTBEHHBIC OTHOIIICHHUS, ONpe/eTieHre Iopuindeckoro ¢akra OyaeT nmpousBee-
HO KOMIIETEHTHBIM aJIMUHUCTPATUBHBIM OpraHoM: otnaesieHueM IleHcnoHHOro
dboHIa MpU OCYIIECTBIEHUM BO3MOKHOCTU Ha MIEHCUIO B CBS3U CO CMEPTHIO KOP-
MUJIbIIA; HOTAPUYCOM TIpU Tepefadyd HacjiaeAcTBa U T.J. Eciin ke HeoOXOIMMBIX
JIOKYMEHTOB Yy 3asIBUTEJISI HET, @ TAK)KE Y HEr0 OTCYTCTBYET BO3MOXHOCTh UX I1O-
JIYYHTh HITH BOCCTAHOBUTD, /0 CTAHOBUTCS [IOABEIOMCTBEHHBIM Cy/y.

['oBOpst 0 TMYHOM COCTaBE MPUBEAEHHON KaTErOPUU J€J, HY>KHO OTMETHUTb,
YTO JEUCTBYIOIIEE 3aKOHOIaTEIbCTBO HE UMEET B ceO€ €IMHOr0 OMpeACcICHUs MO-
HATHUS «POJICTBEHHBIE OTHOIICHUS». Takum 00pa3oM, poACTBO, OECCIIOPHO, 3aHU-
MaeT OJ[HO M3 IJIaBHBIX MECT B CUCTeMe (DAKTOB Ha IOPUAMYECKON OCHOBE, TaK KaK
OHO SIBJISIETCSI OCHOBAaHUEM MPOUCXO0XKACHUSI OOJIBIIEH YaCTH CEeMEMHBIX MPaBOOT-
HOIIICHUHA W, W Jaxke OOJbIlle, HOPMBI TPAXKIAHCKOTO, TPYAOBOTO, KIJIHUIIHOTO H
JlaykKe€ YroJIOBHOTO MpaBa YCTAHABJIMBAIOT CBS3b C HUM OIPEACICHHBIE OpUANYE-
CKHE TOCJIC/ICTBUS.

CrioBapu pycCKOro si3blKa YCTAHABJIMBAIOT POJICTBO KaK «CBSI3b IO KPOBU
MEXy JIFOJIbMU», «CBSI3b MEXKTY JIIOJIbMHU, KOTOpasi OCHOBaHA Ha MPOUCXOKICHUU
OJIHOTO JIUIIa OT JPYroTO WJIM HECKOJIBKUX JIUI[ OT OJHOTO MpEeJKa, a TAaKKe Ha ce-
MEHBIX OTHOLICHHSIX.

Uto umeeTcs B HOPMATUBHO-TIPABOBBIX OMPEACICHUSAX, TO MOCKOJbKY IS

OOJIBLIIMHCTBA HpaBOOTHOHIeHI/Iﬁ CYOIHOCTb MMCCT Onu3Kasl CTEIEeHb poacTtBa, TO

! Yerosanse T.A., Ps6os A.E. IOpunuyeckue daxrel: coObITHsL, neHcTBUs, cocTosiHusA. M.: «IIpaBocyabe B [loBoi-
xben. 2004, - Ne2. - C.30-31

2 Oxeros C.W. CrioBaps pycckoro si3bika / Ilog pen. AH CCCP H.IO. Illsenosoii. 19-¢ m3n, ucnp. M.: Pyc. 3.,
1987. - 750c.48.
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HauboJiee 4acTO OHU CONPSDKEHBI C MOHATUEM «WJIEHBI CEMbU», HO HE «POJCTBEH-
HUKH.

Tak, ct. 2 CK PO omnpenensier, 4To 4WiCeHAMU CEMbU SBIISIIOTCS CYPYTH, PO-
JUATENN ¥ IeTH (YCBIHOBHUTEIH, YCHIHOBJICHHBIE).

B TTIK P® paercsa onpeneneHue, 4To WieHaMU CEMbHU T'PAKIAHWHA SIBIIS-
IOTCS1 €r0 OJIM3KHE POJICTBEHHUKHU, TO €CTh POJUTENH, JETH, OpaThsl U CECTPHI.
KunuiHoe 3aKOHOAATENBCTBO Oa3zupyercss Ha 0oJiee IMIMPOKOM CIIOBOCOYETAHUS
«ujieH cembm». Tak, cT. 69 KK PO nepBoHayaIbHO 3aKPEIUISET, YTO WICHAMH Ce-
MbU HaHMMATEJS JKUJIOrO IMOMEIEHUs, HaNpsAMylo, OyIyT MPOKUBAIOIIUE COB-
MECTHO C HUM CyIpYT, AeTH 1 poxuTenn.” Ho BcE ske B CHiTy CreMH(HKN KATAIL-
HBIX MPABOOTHOLICHUI YWICHAMHU CEMbH TAKKE MMEIOT BO3MOYKHOCTHb CUMTATHCSA U
JIpyTrue poJCTBEHHUKHU, KOTOPbIE SBJISIFOTCS HETPYIOCIOCOOHBIMH MKIUBEHIIAMHU, A
B UCKJIFOUUTEIBHBIX CIy4yasX W WHbIE JIULA MIPU YCIOBUHU BEACHUS OOLIETr0 XO03sii-
CTBA.

Tak, B poccuiickoM mpaBe o OOIIMM MpaBUIIaM O] YWIEHAMH CEMbH MPUHSI-
TO CUUTATh CYNIPYrOB, AE€TEU U POIUTEIIEH.

Uro xe Kacaercs pOACTBEHHUKOB, TO, HECMOTPS HA TO, YTO HET IIPSAMOIO
JIETaJIbHOTO ONpEeNeNIeHUsl JAaHHOTO MOHATHUS, Oa3UCHBIE €r0 KPUTEPUU BCE KE 3a-
KpEIUIEHbI 3aKOHOAATEIBHO.

N3HavyaibHO TEpPMHUH «POACTBEHHUKM» ynoMuHaercs B Konctutyuuu PO,
CT. 51 KOTOPOW OmpeneNnsieT CBOEro poja CBUACTEIbCKUN UMMYHUTET: « HUKTO He
JIOJIKEH CBHJIETEIHCTBOBATH MPOTUB CaMOT0 ce0sl, CBOETO CyIpyra v OJU3KHUX PO-
CTBEHHHMKOB, KOTOPBIE OMPENCISIOTCS (eaepatbHbIM 3aK0HOM». TakuM oGpasom,
OJIM3KME POJCTBEHHUKHU - 3TO CYINpPYT, Cylpyra, poAMTENH, JETH, YChIHOBHUTEIH,

YCBHIHOBJICHHBIE, POJHbIE OpaThsi U POAHBIE CECTPHI, AeayllKa, OaOyIlika, BHYKH.

! Cemeiinprii kogeke P ot 29 nexabps 1995r. Ne 23-®3 (pex. ot 03.08.2018) / Cobpanne 3akoHogaTenbcTBa Poc-
cutickoit denepanuu. 1996. Nel.Cr. 16.

2 «Kummnsii koxeke Poccmiickoit denepammn” ot 29.12.2004 Ne 188-D3 (pex. ot 03.08.2018) )/ Cobpanue 3a-
koHonatenbeTBa Poccuiickoit @enepauuu. 2001. Ned8. Ct. 3467

3 Koncturynus Poccuniickoit ®denepanuu (npuHsATa BCeHapOAHBIM rosiocoBanueM 12.12.1993) (¢ yyeroM nmonpasok,
BHeceHHBIX 3akoHamu P® o nonpaskax k Koncturyiuu PO ot 30 nexadpst 2008 r. Ne 6-PK3, ot 30 nexadps 2008
r. Ne 7-0K3, ot 5 depans 2014 r. Ne 2-OK3, ot 21 uronst 2014 r. Ne 11-0K3) // Cobpanue 3akoHoaarenscra PD.
2014. Ne 31. Cr. 4398.
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PoacTBeHHUKH — Apyrue JiMia, UCKIIOUEHUEM SBIISIIOTCSA ONHM3KHE POJACTBEHHUKH,
COCTOSIIIIUE B POJICTBE.

Hcxoas u3 310ro, B IOpUANYECKON HayKe TOJ POJCTBOM OOBIYHO TMOHUMAIOT
KPOBHYIO CBA3b JIUI[ IO NPSIMO BOCXOMSIIEH WIM HUCXOJAIIECH JTUHUH, POUCXO-
JISMIMX OJHO OT APYroro Wiu OT o0Imero mpenaka. Takoe MOHMMaHHWE POJACTBA
OCHOBAaHO Ha (haKTe MPOUCXOXKIEHUS, TO €CTh (PaKkTe OMOJIOTMYECKOro MOpPsIKa.
Bmecte ¢ TemM B JMTEpaType BBICKA3bIBAETCS TOYKA 3PEHUSA, YTO OTHOIICHUS
ponuTeneil M Jered MOTYT co3daBaTbCsid 0€3 OOIIHOCTH KPOBH, HANpUMEp MpHU
yceiHOBIEHUU. KpuTukysa wnsnoxkenusld noaxoxn, B.M. lanunun u C.M. Peyros
IIOJIATal0T, YTO ITOPOKIAEMYKO YCBIHOBJIEHUEM CBSA3b HENb3s PACIEHUBATH Kak
POJICTBO, TOCKOJIBKY B €r0 OCHOBE HE JICKUT OMoJIornyeckasi (KpoBHasi) CBA3b JIMII.
3aKOHOJIATEIbCTBO JIMIIb IMPUPABHUBAET IPABOBBIC OTHOLICHMS, BO3HHMKAIOIINE
BCJICIICTBHE YCHIHOBIICHWS, K OTHONICHHSIM POJCTBA, HO HE OTOX/ICCTBISICT HX .
Cornamasicb ¢ BbIIBUHYTHIMU apryMEHTaMHU, IOJlaraéM, 4YTo yCTaHoBJIeHUE (hakTa
POJCTBEHHBIX OTHOLIEHUA MEKy YCBIHOBUTEISIMU U YCBIHOBICHHBIMH BO3MOYHO
B nopsiake 1. 10 4. 2 ct. 264 I'TIK P®, To ecTh kKak MHOTO (haKTa, MUMEIOLIErO PH-
JIUYECKOE 3HAYCHHUE.

Tak kak He OBUIO JIETATBHOTO OINPEAETECHUS TMOHSITHS CEMbU, POJCTBA, TO
IIOJIy4YHMJI PACIIPOCTPAHEHUE TE3UC, YTO €1Ba JIM HE B KAXKIOW U3 OTpaciei Ipasa
TEPMHUH «CEMbs» UMEET CBOE 0CO00€ 3HaUEHHE, KOTOPOE OTBEUAET MOTPEOHOCTAM
peryiaupoBaHus MIPUBEIEHHOU obsactu 0O0I111eCTBEHHBIX OTHOILLICHUN.
[IpencraBiieHHOE MOJIOKEHUE, BEPOSATHO, NEPKUTCS HAa TOM, YTO B BapHaLUAX
OTpaciiell 3aKOHOJATEIbCTBA COCTaB CEMbH, KPYI POJCTBEHHHKOB B CAMOM JIEJIE
onpenensoTes no-pasHomy. Ho Bpsia i mogoOHBIN (DaKT 03HAYaeT MPUCYTCTBUE
CaMOCTOSITENILHOTO 0003HAYEHUSI CEMbH B Pa3HBIX OTPACIISIX MPaBa.

HccnenoBanre CyaeOHON MPAaKTUKU MPEJOCTABISIET BO3MOXKHOCTh OTME-
TUTh IPUCYTCTBHE LIEJIOTO PsAZla HEAOUETOB, KOTOPBIE BHITEKAIOT U3 MPU3HAHUA 0€3

OCHOBAHUM UJIN HCTIPU3HAHUA I'paKAaHWHA YaCTbO CCMbU, POJACTBCHHUKOM, U U3~

! Hanmwnmue B.U., PeyroB C.U. FOpuanueckue ¢GakTel B COBETCKOM cemeiiHoM mpase / Hayd. pex.: Pasnos ©.M.
Ceepanosck: M3a-Bo Ypan. yH-ta, 1989. - 155 c.
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32 3TOrO - MPU3HAHUS WM HENPHU3HAHUA 332 HUM KOHKPETHBIX OO0S3aHHOCTEN U
npaB. [laHHas cuTyanus NoJBOJUT K YMO3AKIIOUEHHUIO O HaIOOHOCTH 3aKPEIICHUs
B JICHCTBYIOIIEM 3aKOHOIATEILCTBE 0a3MCHOTO IOPUANYECCKOTO TIOHSTHS POJCTBA U
ceMbH. [IpucyTcTBHE JAHHOTO ONPEACIICHUS, BCE K€, HE MOYKET UCKIIFOUUTh HAJIH-
YUue KOHKPETHBIX HECOOTBETCTBUI B MEPEUHSIX POJCTBEHHUKOB M UYJIECHOB CEMBH,
KOTOpBIE CYIIECTBYIOT B KOJIEKCaX, UMEIOIINX CUJIY HAa JaHHbII MOMEHT, TaK Kak
NpUBEAEHHBIC Pa3JIUYUsl ¢ HAIOOHOCTBIO CIENYIOT U3 CHEU(GUKU PEryIUpyeMbIX
npaBooTHomeHI/H71.l

BcenenctBue BBIIEHATMCAHHOTO, MPEICTABISIETCS BO3MOXKHBIM  CJIENIATh
BBIBO/JI O TOM, UTO HIOQHCHI OTpe/iefieHrs (pakTa pOJICTBEHHBIX CBS3EH CYIIECTBYIOT
B IIPSIMOM 3aBUCUMOCTU OT KOHEUHOTO ATara OnpeIesieHUs] ICKOMOTo (hakTa: KpyT
U1, (PaKT YCTaHOBJIEHHBIX POJCTBEHHBIX CBsI3€W, 3aBUCHUT OT TOTO, B Kakou
OTpaciiy MpaBa JaHHOE POJICTBO BIICUYET IOPUIUUECKUE TTOCTIEACTBUSI.

HanobHocTh onpenenenus ¢akta poACTBEHHBIX CBSI3EH JJIsI OCYIIECTBICHUS
MpaBa Ha MPEACTABICHUE COJEPKaHUs MOXKET BO3HUKHYTh B CJICICTBUU JBYX OC-
HOBHBIX BapUAHTOB: JIJIs MOJYUYCHUS A TUMEHTOB, T.€. IPUKUZHEHHOTO COAEPKaHUs
a TAK)KE B CIIy4asiX MOJIYUYEHHUS COJICPKAHUS B CBSI3U CO CMEPThIO KOPMUJIBLIA.

[Ipu onpenenenuun paxta poACTBEHHBIX CBSI3€U UTO ObI MOJYYUThH A TUMEHTHI
TpeOyeTcs, YTOOBI 3aIBUTENb U 3aMHTEPECOBAHHOE JIUIIO OBLIIM B CTETIEHU POJICTBA,
KOTOpasi IOMyCKaeTCs MEHCTBYIOIIMM CEMEHHBIM 3aKOHOAATENILCTBOM. Tpedyercs
TaKuM e 00pa3oM OTMETUTb, YTO B HAUOOJIBIIIEM KOJIMYECTBE CIy4aeB MCKOMBIM
IOpUIUYeCKuid  (akT oOmpeNensieTcss B paMKaX HCKOBOTO TMPOW3BOJACTBA IPHU
pa3pelIeHu UICKOBOTO TpeOoBaHus 00 yIjiaTe aliMEHTOB.

KacarenbHo omnpenenenusi (akta pOJACTBEHHBIX CBSI3eéM B  paMKax
3aKOHOJATEIbCTBE O NEHCHUM, B MPUBEAEHHON CBSI3M HMHTEPECYIONICH SABISETCS
TOYKa 3peHwusi, npeaocraBieHHas E.M. ActpaxanoMm. ABTOp OTMEUYaeT YTO TEPMHU-
HbI, UCIIOJIb3YEMbIE B IECHCUOHHOM 3aKOHO/IATEJILCTBE HE BIOJIHE YETKO BBIPAKECHBI

(B OJHUX HOpMaxX MACT PCUb O HA3HAYCHUU TeHCU CCMBAM, B OCTAJIBbHBIX - YJIC-

! Emuceiixun IL.®. CyneOHoe ycTaHOBiIEHHE (PaKTOB MMEIOIIUX Iopuandeckoe 3Hadenue. M.: «HOpua. iy, 1972. -
128c.
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HaM ceMel) U MPUXOAUT K BBIBOJY, YTO CEMbS MOXKET MPEACTABIATH COOOU camo-
CTOSITENIbHBIN CyOBEKT MpaBa Ha MEHCHIO M0 CIIyYar0 MoTepu KopMuiibiia. OqHuM
U3 OCHOBHBIX €T0 apryMEHTOB SIBJISETCS TOT (DaKT, 9TO Ha BCEX UJICHOB CEMbBU
HA3HAYAETCA OJHA OOMAs MEHCHS . IIpUBeSHHAS MO3MLMS yCTAHABIHBACTCS HE
BITOJTHE 00OCHOBAHHOM, TaK KaK MEHCHUS, KOTOPYIO MOJIyYaeT CEMbsI, TIPEICTABIISCT
co00# TOJILKO CYMMY MEHCHUM TEX YJICHOB MPUBEAEHHONW CEMbH, UMEIOIIUX MPABO
Ha ee noxyyeHue. Takum oOpa3oM, 4To ObI UMETh MIPABO HA NMIEHCHOHHOE obecrie-
YEHUE HAMBBICIIYIO aKTYaJIbHOCTh MIPHOOPETAET OompeaesieHne (akTa HaxOXKICHUS
Ha WKJIMBEHUH, a HE (DaKTa POJICTBEHHBIX CBS3€H KaK TaKOBbIX.

Omnpenenenre GakTa poJACTBEHHBIX CBSI3CH IS MOMYYCHUS HACIEACTBA Ya-
II€ BCEro Ha MPaKTUKE MPUBOIUT K HEOOXOJIUMOCTH ero ompenaeseHus. Ocodoro
BHUMaHHS TPeOyeT TO, YTO 3a MOCJECAHIOI0 JIEKaAy KPYT POJICTBEHHUKOB, KOTOPHIE
UMEIOT TIPABO HA HACJIENICTBO, CYIIECTBEHHO PACIIUPHIICS, M ATO MPHUBEIIO K YBe-
JUYCHUIO CITydaeB OOpallleHus B CyJ JUIs ompeneneHus ¢akTta poJCTBEHHBIX OT-
HOILICHU.

CornacHo ct1. 1142 - 1145 I'K PO, npaBoM Ha HaclIeACTBO M0 3aKOHY 00J1aJato0T:
a) Cymnpyr, 1€TH, POJIUTENH;

0) OpaThs, cecTpbl, 0a0OYIIKH, TCTYIIKH;

B) JISIIM U TETH;

r) npajeaynKy, npadbadyiiky;

1) TBOIOPOJHBIC BHYYKH, BHYKH, 0A0YIITKH, TETYIIKH;

€) IBOIOPOAHBIC TTPABHYKH, TPABHYUKH, TNIEMSIHHUKH, TUIEMSHHUIIBI, IS4, TETH;
’K) TIACBIHKH, [TaI4ePHIIBL, OTIMM, Mauexa.”

CrnenoBaTeNbHO, TIPEACTABISICTCS OYCBUIHBIM TOT (haKT, YTO B COBPEMEHHOE
BpEeMs ITPaBOM Ha TMOJIyYSHHUE HACIECTBA MOTYT 00J1a/1aTh POJICTBEHHUKHU BIUIOThH
JI0 TIATOM CTETeHHW POJCTBA. B CBS3M ¢ TeM, YTO 3aKOH COCIUHSET HACTYIUICHHUC
MPABOBBIX TMOCTEACTBUN CO HACTOIBKO OTMAJICHHBIMU CTETICHSIMH POJICTBA,

HaJ00HOCTH omnpezaeneHus: ¢pakTa pOACTBEHHBIX CBsI3ed B CyJeOHOM MOpSIKE CTa-

! Actpaxan E.J. Pa3Burue 3akoHOATENBCTBA O IIEHCHAX pabounM U ciyxamuMm. M.: FOpua. mur., 1971. - 216 c.
? Ipaxmanckuii koxexc Poccmiickoit ®enepamuu. Yacts Tpethst oT 26 HosGps 2001 r. Ne 146-03 ( pen. ot
03.08.2018) // Cobpanue 3axononatensctBa PD. 2001. Ne 47, ct. 4552; 2013. Ne 52, 4. 1, ct. 7011.
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HOBUTCSI 0CO00 aKTyalbHBIM. UTOOBI MOMYYUTh MOATBEPKIACHUE MEPBOM CTENEHU
poJicTBa HEOOXOIUMO MPEAOCTABUTH CBHUIICTEILCTBO O POXKICHUU WU O Opake,
OJTHAaKO JJisi 0oJiee MambHUX POJCTBEHHUKOB KOJMYECTBO TpeOyeMoOu JTOKYMEHTa-
UM  PpacTET MPONMOPLUMOHAIBLHO YAAJCHHOCTH CTeneHu pojctBa. HykHOM
JIOKYMEHTAIIUU Y 3asBUTEJIEN 4acTO HE OBIBAE€T B HAJIMYMUH, BCIEICTBHE YETrO U
MIPOUCXOJIUT OOpAIIICHHUE B CY/I.

Heo6xoaumo 3anoMHUTB, YTO 3asBUTEIEM IO MPUBEAEHHON KaTETOPUU JIeI
MMEET BO3MOKHOCTH BBICTYNATh JUIIb JIMIIO, KOTOPOE HE UCKIIOUYEHO M3 COCTaBa
HACJICIHUKOB B CHIIY 3akoHa. TakuMm oOpa3oM, HE UMEIOT MpaBa TpeOOBaTh Ompe-
neneHus (akTa poACTBEHHBIX OTHOUICHUN JJISI TTOJTYYEHUs HAClIeCTBA: POAUTENH,
KOTOPBIX JIMIIWIA POJUTENBCKUX IMPaB; JIAIA, KOTOPbIE CBOMMHM HE3aKOHHBIMHU
NefiCTBHSIMHU CIIOCOOCTBOBAIN IPU3BAHHMIO MX K HACTSIOBAHMUIO, U Jp."

Onpenenenue (akta pPOACTBEHHBIX OTHOIIEHUW 3a4acTylo Tpedyercs B
paMKax >KWIWIIHBIX MPABOOTHOIIEHUN. AHAIU3 OCYIIECTBISIEMOrO0 Ha JIAHHBIN
MoMeHT KK P® 1a€t BO3MOXHOCTH CII€JIaTh BBIBOJ, UYTO MJIS KUJIMIIHOTO IpaBa
HaWBBICIIICE 3HAUYCHHE NMPUHUMAET HE (DAKT POACTBEHHBIX CBS3EHM, a MpaBOBOMU
cTaryc wieHa ceMbu. Beneactsue toro, uto cr. 69 KK PO 3akperisgeT paBeHCTBO
MpaB HAHUMATEJISI U YJIEHOB €r0 CEMBU B MOJIb30BAHWU 3aHUMAEMBIM KHJIBIM T10-
CEIICHHEM, HAaUBBICIIIEE 3HaUYCHUE B Cy/IeOHOM MPaKTUKE MPUHUMAET ONpeIeTICHUE
IIPaBOBOTO CTATyCa OJHOTO M3 WICHOB CEMbH HAHMUMATeIs.” BCIeACTBHE Hero, 1mo-
CKOJIbKY MPUBEAEHHBIN IOPUIUYECKUIN (PaKT MPEACTaBISIET U3 ce0s1 HeOOXOUMbIN
AJIEMEHT TIPABOBOTO COCTaBa, KOTOPHIH 00yCIaBIMBaeT BO3HUKHOBEHHE IpaBa Ha
JKWIIbE, TO YCTAHOBJIEHUE €r0 B MOPSAKE N1€JI, HE MMEIOIIUX CIOopa, HE SABISETCS
BO3MOYKHBIM, TaK KAK HEMUHYEMO CBSI3aHO CO CIIOPOM O MPABE HA JKUJIBE.

B Buje 3auHTEpeCOBaHHBIX JIUII IO MIPUBEAEHHON KAaTErOpyu A€ HE3aBUCH-

MO OT IIEJIU ompeesieHus (pakTa JOJKHBI TPUBJIEKAThCA KaKue-Iu0o Ipyrue poj-

! Hayumo-npakrnuecknii koMMeHTapuii K ['paIaHCKOMy MpoIeccyanbHOMy Kojgekcy Poccuiickoii denepamun /
IToxg pen. B.M. XKyiikoa, B.K. ITyaunckoro, M.K. TpeymnnkoBa. M.: OAO «M3marensckuii Jom T'opozgemy,
2008.- 1088c.

2 (OKunmmnstii koxexe Poccuiickoit Oenepamun” ot 29.12.2004 Ne 188-D3 (pen. ot 03.08.2018) )/ Cobpanue 3a-
koHonatenbeTBa Poccuiickoit @eneparuun. 2001. Ned8. Ct. 3467
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CTBEHHHUKH, a B 3aBUCHUMOCTH OT LIEJIM — OPraHbl, CBSI3aHHbIE C (PUHAHCAMU JIUOO
Oprasbl, COBEpPIIAIOLINE ONPEACIICHHBIE IOPUINYECKHE AEHCTBUS MOCIIE ONpeeIie-
HUS (DaKTa pOJACTBEHHBIX CBSI3CH.

HeoaHo3HauHbIM B JIUTEpaType MOKHO Ha3BaTh BOIPOC O TOM, BO3MOKHO
JM onpeneneHue (pakTa poJACTBEHHBIX CBSA3€H TOJBKO B TOM CIIy4ae, €CJIH 3asBHUTE-
JIeM TpeaocTaBieHa KOHKPETHas 1eJib €ro OmpejesieHus (Harpumep, MpaBo Ha
MOJIyYeHHE HACJE/ICTBa, MPAaBO Ha IMOJYy4YEHUE MEHCHM MO CIydaro MOTEPU KOp-
MUJIbLIA U T.]1.), WIM K€ NPUBEAEHHBIN (DAKT UMEET MpaBO ObITh YCTAHOBJICHHBIM,
HECMOTPS Ha OTCYTCTBHUE TAKOMN LETH.

Pe3ynbTaTUBHOMN ABISETCA TOYKA 3pEHUS, KOTOpask OCHOBaHA Ha OOIIMPHOM
MOHMMAHWU 1LI€JIU OMpeieNieHus opuanueckoro (akra. Kak cnpaBeajimBo oTMevant
[1.®. EnuceiikuH, HaITuyue HEONPEICICHHOCTH B IIPAaBOBOM IOJIOKEHHUH BEIET K
HEITOHUMAHUIO CO CTOPOHBI 3AMHTEPECOBAHHOTO JIMIIA, MOXET JIW OHO BOCIOJIB30-
BATHCS ONPE/ICICHHBIMH TIPaBaMU MM HeT.” CIIeI0BATeNIbHO, OMPENeIcHHe IOPH-
nudeckoro ¢akta MOXKET ObITh HaJOOHO HE JUIS OCYILIECTBJICHUS OMpPEACTIEHHOM
eI, a JUIsl ONpPEeeeHUs] IPAaBOBOTO MOJOKEHUS B 1I€JIOM, YTO HE MMEET IpaBa
MPENATCTBOBATh PACCMOTPEHHIO NMPUBEAEHHOTO JI€a B MOPAJIKE 1€, HE UMEIOIINX
criopa,. BaxHOCTh UMEET JIUIllb TO, YTOOBI (haKT, KOTOPHIA OMpPEACSICTCs, UME
CBSI3b C OMpPEJEICHHBIM CyOBEKTHBHBIM MPABOM, B CHJTy KOTOPOH OH MpruoOperaer
IOpUINYECKOE 3HAUYCHHUE.

B03MOXHO, BEpOATHOCTh yKa3aHMs ONPEACIEHHON 1ENH OINpeesieHUs JaH-
HOTO (paKTa YCTAaHOBJIEHHBIM O0OPa30M HMMEET 3aBUCUMOCTH OT CTEIICHH POJICTBA.
Kak cnpaBemasimBo mojaMeyaroT B JIMTEPAType, COCTOSIHUE POJCTBA UMEET MECTO
OBITh KaK CBSI3aHHOE, TaK M HE MMEIOIIEEe HEMOCPEICTBEHHON CBSI3U C IIPABOOTHO-
IeHUsIMU CTOpOH. boiee ynan€Hubie cTeneHn poacTBa B OOBIYHOM TOPSIKE MPO-
W3BOJSAT MEHBIITYI0 COBOKYITHOCTh MPABOOTHOIICHUH. A Apyrue u BooOIie He Tpo-

HU3BOOAT HOI[O6HI)IX, OJHAaKO MMCIOT BO3MOXXHOCTDH BIIOCJICACTBHHU BO3BIMCTb KOH-

! Emuceiixun IL.®. CyneOHoe ycTaHOBiIEHHE (PaKTOB MMEIOIIUX Iopuandeckoe 3Hayenue. M.: «fOpua. mu», 1972. -
128c.
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KPETHOE IMPAaBOBOE 3HAYEHUE, B MPUMEP MOYKHO NPUBECTH HAa3HAYEHUE ONEKYHA,
YCBIHOBJICHUU U T.[I.

B npenmer noka3biBaHUS 10 MPUBEAEHHON KAaTETOPUU JI€JT BXOJUT HAJUYUE
KPOBHOM CBSI3U MEXY 3asBUTENIEM U ymepiiuM. B mpornecce cynedHoro pazoupa-
TENbCTBA CYJy HEOOXOAUMO MPEJACTABUTH CIIECIYIONINE HEOOXOIUMbIE JOKa3aTeb-
CTBA:

1.Jloka3zaTenbCTBa, KOTOPbIE MOJATBEPKAAIOT (PaKT poACTBEHHBIX cBsizel. K
HUM MOKHO OTHECTH PA3JIWYHYIO JOKYMEHTAIMIO: CBUECTEIILCTBA OPraHOB 3arca,
JUYHas Tiepenucka u T.4. Ho uMeT mpaBo OBITh HCIOJIB30BAaHBI KauyeCTBE
TaKOBbIX W OOBSCHEHUS 3asABUTENS M 3aWHTEPECOBAHHBIX JIMI[, TOKa3aHUS
CBHUJETEJICH. MPUCTATbHOE BHUMAHUE 10 OTHOILICHUIO K MCCICIOBAHUIO U OLICHKE
MPUBEAEHHON TPYIIBI JOKA3aTEIHCTB HEOOXOAMMO OTHECTUCH B TOM CIIydae, eclid
3aMHTEepecOBaHHbIe JHIa (aKT POJACTBEHHBIX CBs3ed ocmapuBator. KM
HEOOXOJIMMO U3JIOKUTh BCE, UYTO WM M3BECTHO O COCTaBE Jeia, a Takke
MPEACTAaBUTh JOKA3aTEIbCTBA JI1 000OCHOBaHMS CBOMX Bo3paxkeHui. [lomumo »To-
ro, TpedyeTcst OnpeeuTh, YTO OCMIApPUBAHUE UCKOMOTO FOPUANYECKOTO (pakTa He
MMEET CBSA3EU CO CIIOPOM O ITpaBe. B mMpOTMBHOM cilydae 3asBJICHHE OCTaBIISIETCS
0e3 paccMOTpeHHUsl.

2.000CHOBaHMUSI HEBO3MOXKHOCTH TOJIYYCHHUS] WM BOCCTAHOBJICHHS JOKY-
MEHTOB, KOTOPBIE MOTYT TIOATBEPAHTH (aKT POACTBEHHBIX OTHOLICHHI. B mpiMep
MO’KHO TPHUBECTH CIIPABKY OPraHOB 3arca O HE COXPAHCHWU APXHUBHBIX JAHHBIX U
Ap.

Ocy1iecTBiIeHUE PEIICHUS CyAa HE TPeOyeT KaKuxX-JIHMOO CaMOCTOSTEIIbHBIX
JIOTIOJIHUTENILHBIX JEUCTBUI. Pelienne MOKeT OBITH HMCIIOJIBL30BAHO 3asiBUTEIIEM
HAIMPsMYIO JUISI TIOATBEPKACHUS (PaKkTa POJICTBEHHBIX CBS3€H B KOMIIETEHTHBIX
rOCyIapCTBEHHBIX M MHBIX aIMUHUCTPATUBHBIX OpraHax.

Tak, cBoiicTBa ompeneneHus ¢akTa POJCTBEHHBIX CBSA3EH HAXOMATCS B MPSIMOU

3aBUCUMOCTHU OT KOHCYHOI'O 3Talla OIIPCACICHNUA HCKOMOT'O (I)aKTa.

! laptsin A.T. JlokasaTenbcTBa B IPaXIaHCKOM mpomecce. M.: «3akoHoaaTenscTBoy, N6, mions 2005.-134c.
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PaccmoTpum Gosee moapoO6HO Bompoc 006 0003HauUeHUM (PakTa HAXOKIACHUS
Ha WOKIMBCHUH,

[ToHnsTHe WXIUBEHCTBO B JHUTEpaType MOJYYUIIO OIpeJeiIeHUue Kak -
HAXOXKJIEHUE JHI[a HE CIMOCOOHOTO Ha TPYJl Ha MOJHOM COJEpPKAaHUHM Y KaKOro-
aM00 W3 WICHOB CEMbU WJIM TMPUHATHE OT KAKOTO-TMOO 4jeHa CEMbH TOMOIIIH,
npUMeHsieMas K JIUIY He CIOCOOHOMY Ha TPYJ OCHOBHBIM U MOCTOSIHHBIM UCTOY-
HHKOM CPEJICTB K CYIIECTBOBAHHMIO.

[ToHsaTHE «VM>KOUBEHUEY ITOJAracT Mo coO0i Kak IIOJIHOEe 0OeceueHUE TN

YMEPIIIUM KOPMWJIbLIEM, TaK W TIOJy4eHHE OT Hero oOecreueHus, KOTopoe
SBJISUIOCH JUISl 3TOTO JIWIa OCHOBHBIM, HO BCE JK€ HE €IMHCTBEHHBIM CIIOCOOOM IIO-
Jy4YEeHUS CPEJICTB K CYIIECTBOBAHUIO, TO €CTh HE UCKIIIOYAETCS MPUCYTCTBUE Y JIH-
11a (4ICHA CeMbH) yMEPIIEro KOPMUIbLA KAKOTO-TO COOCTBEHHOTO J0XO0Ma.”
1o cBoel cyTH (hakT HaXOKJIEHUS HA MOKIUBEHUHU HE 00513aH ObITh Kak-Tu00 3ape-
TUCTPUPOBAH, B CIEJACTBUM 4YEr0 BO3HUKAET HAJOOHOCTh B €r0 CIEIHAIbHOM
onpenesnieHny. B GonbIMHCTBE ciiydaeB Jiefia 00 0003HaueHUU (DaKTOB MXKIUBEHUS
MTO/IBEIOMCTBEHHBI CyTy.

Jlaxxe mpuHMMas BO BHUMaHUE TOT (DaKT, UTO HAXOXKJIEHWE HA XKJIUBEHHUU
UMEET BO3MOXHOCTh OBITh  IMOATBEPKIEHHBIM  OpraHaMH  COIMAJIEHOTO
oOecrieueHus, palOHHON aJAMUHUCTPAIIMEH 110 MECTY MPOKUBAHUS 3asBUTEIS, 3a-
YacTYI0 MPEJCTaBICHHBIE OPTaHbl HE UMEIOT JOCTaTOYHOW MH(OpPMAIUU, 4TO MO-
JKET TOBJIeYb 3a COO0M HEOOXOIMMOCTh OOpAIEHUS B CY/I.

N3BectHO, uTo cT. 267 I'TIK P® B kauecTBe HE0OXOAMMOTO YCIOBHUSI 00pa-
IICHUS B CyJ C 3asBJICHMEM 00 yCTaHOBJIEHUU IOPUAMYECKOTO (DaKTa B MOPSIKE
7€, He UMEIOIIMX CHopa, MpEeanoyiaraeT HaJoOHOCTh yKa3aHUs OMNpeneiEHHOU
LMK, JUTS KOTOPOH 3asBHTEII0 TPeOyeTcsl OMPEeNeInTh HCKOMbIH (hakT.” Ocoboe
BHHMaHHE CJICIyeT 00paTUTh HAa TOT (aKT, 9TO MPUMEHUTEILHO K JejiaM 00 ompe-

neneHnn (hakTa HaXOXKJIEHUS Ha WKJIUBEHUU JTAHHOE MPABUJIO IPHOOPETaeT 0co00

! Enuceiikun I1.0. Cyge6roe yeranosnenue paxtos mxusenns M.: Tociopusaar, 1961 .-56¢.

2 Hedennes E.A. Yuebuuk pycckoro rpakaanckoro cynonpousBojactsa / E.A. Hepenper; MI'Y num. M.B. Jlomono-
coBa, Ky6an. ['oc. yH-T. KpacHonmap: Coser. Kybanb, 2011. - 480c.

¥ I'paxmanckuii npoueccyanbHei kogeke Poccuiickoit ®enepamuu or 14 HosGps 2002r. Ne 138-03 (pexm. ot
03.08.2018)// Cobpanue 3akoHoaaTenbcTBa Poccuiickoit deneparyn. 2002. Ne46. Cr. 4532.
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IJIaBeHCTBYIOIIee 3HaueHue. J[aHHOe OOCTOSTENbCTBO OOYCIOBIEHO TEM, YTO
paccMaTpuBaHUE WKIUBEHUS Kak (akTa, KOTOPBIA UMEET IOPUINIECKOS 3HAUCHHE,
B KaXJIOM U3 OTBETBJICHUN POCCHUMCKOTO 3aKOHOJATEILCTBA UMEET CBOM YHUKAJIb-
Hble cBoiicTBa. CrieoBaTeNbHO, KaK pa3 Ielib ONpeAesieHus] AJaHHOro ¢akra Mo
OOJIbIIIEH YacTU OMNpeeiseT MpeaAMEeT JOKa3bIBaHUS U KPYT JOKA3aTelIbCTB, KOTO-
pble HEOOXOAMMO MPUBECTH, A TAKXKE UMEET BIMSHUE HA KPYT 3aMHTEPECOBAHHBIX
JIUI, KOTOPBIX MTPUBJICKAIHN K YYACTHUIO B JICIIE.

Uccnenoanne cyneOHOM  MNpPaKTUKU  HArJISAHO  TOKAa3bIBaeT,  4YTO
onpejeneHre ¢GakTa HaXOXKJACHHUS Ha WKIUBEHUU MMEET BO3MOXKHOCTh OTBEYATh
OJIHOU 1IeJIM U3 TPeX. DTO MOXKET ObITh HAaJIOOHO JJIsi TPUOOPETEHUsI HACTIE/CTBA,
JUUIS. HA3HAUCHUS TIEHCUU BCJIEIACTBUE CMEPTU KOPMUJIbIIA JIMOO /JIsi BO3MEIICHUS
Bpe/la B CBSI3U CO CMEPTHIO KOPMUJIBLIA.

OcTaHOBUMCS Ha KPUTEPUSX ONPENENCHUS MXKAUBECHUSI B KaXKJIOW U3 JIaH-
HBIX CUTYyalluH.

1. Onpenenenune gakra HaXOXKACHUS HA WKIUBEHUU Uil IPUOOpPETEHUs IpaBa Ha
HACJIEICTBO.

Kpurepun mxauBeHus, KOTOPbIA ONPEAEIAECT MPUBEAEHHBIN IOPUANYECKUN
(bakT npu NPUMEHEHUH K HACJIEACTBEHHBIM MPABOOTHOILICHUSIM, ObUIH 3aKPETICHBI
NefiCTBYIOIIMM Ha JAHHBIH MOMEHT BPEMEHH MPAXKIAHCKIM 3aKOHOIATEIbCTBOM.
B pamkax pgeiictBytomero I'K P ¢akt HaxoxaeHuss Ha WKAUBEHUU OyneT sB-
JSATHCSI KpUTEPUEM JIJISl TTOCTEAYIOITUX BUIOB HACJIEICTBEHHBIX MPABOOTHOIIICHUN !
1.DakT HaxXOXKACHUS HA WKAMBEHUHN HACTIEN0AATelsl TPaKIaH, KOTOPbIE OTHOCSITCS
K HacJIeIHUKaM TI0 3aKOHY, MPUBOJUT K MPU3BAHUIO X K MOJYyUYCHHUIO HACJIEACTBA
HapaBHE C HacJeIHUKAaMHU TOW ouepeau, NPU3bIBAEMOM K HacJeI0BaHUIO,
HECMOTpPS Ha TO, SBJIAIOTCA JU OHU HAacJeAHUKAMU MNpuBea¢HHOU ouepeau. [lo
npaBuiam 4. 1 ct. 1148 I'K P®, npu yctaHoBieHUM (pakTa HaxOKJICHUS HA UKIAU-
BEHUU 10 OTHOIIEHUIO TPaXKJaH, KOTOPBHIE BXOAAT B KPYT HACJIEAHUKOB MO 3aKOHY,

B IPpCAMCT NOKa3bIBAHWA BXOAAT CICAYIOIIHC 00CTOSATEIbLCTBA.

! Enuceiikun I1.0. Cyge6roe yeranosnenue paxtos mxmusenns M.: [ocropuszat, 1961.-56¢.
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a) WKIUBEHEL JOJKEH ObITh HE CIIOCOOHBIM Ha TPy KO JAHIO CMEPTH HAcleno/1a-
TeJs,

0) WXIUBEHEI JOJLKEH YUCIUThCS Ha WXKJIUBEHUU HACIIENOJAaTeNsl He MEHEe rojia
JI0 THSI €r0 CMEPTH.

PonctBennbie cBsizm W (GaKT MPOKMBAHHUS COBMECTHO B TPHUBEASHHOM
cillydae He UMEIOT 3HaueHus. OJHaKo HE0OX0AUMO, YTOOBI TOMOIIb B MaTepHallb-
HOM IUIaHE Haclefojarensi Obljla OCHOBHBIM WJIM €JIMHCTBEHHBIM CIIOCOOOM
MOJYYEHUsI CPEJACTB K CYIIECTBOBAHUIO HacleqHUKa. Takum ke o0pa3zom Hajg00-
HO, YTOOBI MIPEOCTaBIIsIEMas TOMOIh UMeTIa HE AITU30JUYECKUI BHI, a TTOCTYIaa
Ha PEryJSIPHOM OCHOBE.

2.@DaKT HAXOXKJICHUS HA W)KAMBEHUW HACHEHOAATENsl TPa)KJaH, KOTOPHIC
HE BXOJIAT B 3aKOHHBIN KPYT HACJIEIOBaHUS, TAKMM K€ 00pa3oM BiEUET 3a cOOOM
MPU3BAHUE UX K MPUHITHIO HACIE/CTBAa HapaBHE C HACIEIHUKAMU TOU OYepenH,
KOTOpasi MpU3bIBaeTCsA K HaciegoBaHuto. Ho miis onpeneneHus WKIUBEHUS 3aKOH
yCTaHaBIMBaeT 100aBOYHBIN KpuTepuil. Kpome IBYX OMMCaHHBIX KPUTEPUEB, CYAY
HaJ0O0HO oOmpenenauTh (GakT COBMECTHOIO MPOKUBAHUSA Hacjienojarens |
mwiauBerna.. Tak, NP YCTAHOBICHHM (JAKTA HAXOKACHHS HA MOKAHBCHHH
Haclea0AaTeNsl UHIUBUIA, KOTOPBI HE OTHOCUTCS K 3aKOHHBIM HAcJIeIHUKaM, B
MpeaAMET I0Ka3bIBaHUS 10 /ISy MOTYT BOWTH JaHHBIE 00CTOATENHCTBA:
a) akT HECTOCOOHOCTH 3asBUTEIIS K TPYAY KO JHIO OTKPBITHS HACTIEACTBA,;
0) hakT HaXOXKJIEHHUS 3asBUTEIISI HA VOKIMBEHUM HacenoAaTeNs HE MeHee rojia 10
JTHSL €70 CMEPTH;
B) (haKT MpOKMBAHUS 3asIBUTEIISI COBMECTHO C HACJIEI0/1aTEIICM.

[Tomumo 3toro, cornacHo ct. 1149 I'K PO, He criocoOHbIE K Tpyay WKIU-
BEHI[bl HAclIeoAaTeNsl NEPEHUMAOT B HACJIEACTBO HE3aBUCHUMO OT CaMoOro
3aBellaHus] He MEHEE TOJOBUHBI JIOJHU, MPUUUTAIONIEHCS KaKIOMY M3 HUX, €CIIU
OBl HACJIEIOBaHHWE MPOXOIWIO MO 3aKoHY (oOs3aTenbHas goist). [lpu mogoOHOM

KpUTEpUU ompenenaeHus (HakTa WKIUBEHUS OMPEACISIOTCS COOTBETCTBEHHO 4. 1 U

! I'paxxnanckuit konexc Poccuiickoit ®enepanmu. Yacte Tperbst oT 26 HosiOps 2001 1. Ne 146-®3 ( pen. or
03.08.2018) // Cobpanue 3axononatensctea PO, 2001. Ne 47, ct. 4552; 2013. Ne 52, 4. 1, ct. 7011.
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2 ct. 1148 B cineactBuuM TOro, OTHOCUTCS JIM WXKAUBEHEI[ K 3aKOHHOMY Kpyry
HACJIC/IHAKOB. "

3aKOHOJATEIbCTBO HE MPEAOCTABIIIET TOYHOIO OTBETA HA IOCTABJICHHBIN
BOIIPOC O CPOKaxX HAXOXJACHHS HA WXKIUBEHUU, O€3 OTOBOPOK O TOM, SIBJISIETCS JIU
HEOOXOMMBIM OCHOBAaHHEM WKIWBECHHSI HAXOXKJICHUE HAa OOCCIICYCHUM HACIEI0-
JaTens B TEUEHUE Tojia, HAauOJMKaWIIero K ero CMepTH, JIMOO JaHHBIA Mepuo.
MOKET UMETh MECTO 3a KOHKPETHOE BpeMsi J0 €ro cMepTH. Takum ke obpazom
MPOBOIUPYET BOMPOCHI BOBMOKHOCTh HAXOXKJICHUS HA WOKIMBEHUU B TCUCHUU HE
OJIHOTO LEJIOTO roja MOAPsA, a B TOM CIllydae, €ClU JIaHHBIM CPOK OIMpeAensieTcs
4acTAMH, B PUMEP MOKHO MPUBECTH JBA pa3a 1o noiroga. Ilpenmnonaraercs, 4To
u3-3a  TOro, 4YTO  JEHCTBYIOLIEE  3aKOHOJATEIbCTBO  HE  COACPKUT
HEIMOCPEACTBEHHBIX OTPAHUYEHUN IO TAHHOMY BOIPOCY, IPUBEAEHHBIE IETAIHN HE
JIOJDKHBI UMETh KakKoe-JIM0O BIIMSHUE Ha Pa3pellieHHEe BOIPOCcCa O HAXOXKICHUU
JUIa HAa WKJIMBEHUU YMEPIIETO.

2. OnpenencHue (pakTa HAXOXKICHUS Ha WKIUBEHUH IS TIOTYUYCHUS TPYIO-

BOM MEHCHUH 10 CJIy4aro MOTepU KOPMUJIbIIA.
[Ipu ycraHoBnennn ¢akTa HAXOXKJIEHUS HA WOXKIUBEHUU JUIsl Ha3HAYCHHS TMEHCUU
HaJ0O0HO paccMaTpuBaTh TO, YTO MPABO HA TMEHCHUIO B CJIEACTBUM CMEPTHU
KOPMUJIbIIA €CTh Y HECMOCOOHBIX Ha TPYJA WIEHOB CEMbH YMEPIIEro, KOTOPhIe
COCTOSUIH HA €T0 MKINBCHHIL”

Takum 00pa3om, BpeMsi HAXOXJICHHUS Ha WXKAUBEHHH (YTO OTIMYAETCS OT
HACJICICTBEHHBIX IPABOOTHONICHHWK) W (AKT TPOXKUBAHUSA COBMECTHO B
MPUBEIEHHOM CJIy4dae MPaBOBOr0 3HAUYCHUS HE UMEIOT.

OcHoBaHUEM OIpeeICHUs MKIUBEHUSI CITY>KUT HECTTIOCOOHOCTh K Tpyay. [loMmumo
ATOTO, WKIUBEHEII JOJDKEH OBITh YWICHOM CEMbH YMEPIIIETO.
[lepeueHb BOMPOCOB, BO3HUKAIOIIMN IMPHU YCTAHOBJICHUH TEPMUHA «UJICH

CCMbHM»  IIPUMCHHUTCIBHO K HpI/IBeI[éHHI)IM IMPaBOOTHOIICHHAM. Ecin B

! 3omoryxun A.J. TIpo6ieMbl CyIOMPOM3BOACTBA MO ACIaM 00 YCTAHOBICHHH (HAKTOB, HMEIOIUIMX OPHIHUCCKOE
3Ha4YeHHUE B 0c000M mnpousBojactee: M.: FOpaiit-Usnat, 2009. - 76¢.

2 Yynuurosckas H.A. VCTaHOBIICHHE 0PHIMIECKHX (AKTOB B IPAXIAHCKOM M apOHTPakHOM mpomecce. M.: 2008. -
266¢.
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cootBeTcTBUM €O CT. 2 CK P® unenamu ceMbu MPU3HAKOTCS CYNPYTrH, POAUTEIN U
JIeTH, TO JEUCTBYIOLIEE  JKWIMIIHOE 3aKOHOJATEIbCTBO paccMaTpuBaeT
JOIIyCTUMOCTbh IPUPABHUBAHUSA K YIECHAM CEMBU U OCTAJIbHBIX POJICTBEHHUKOB, HE
CHOCOOHBIX Ha TPYA B TOM CIy4yae, €ClIM OHHM BEAYT COBMECTHOE IPOKUBAHHE C
HAHUMATEeNeM M BEAyT C HAM obmee xo3siictBo.! CBepX TOro, B yHHKAIBHBIX
cllydasgXx B CyIA€OHOM MOpsSAKE YIEHAMH CEMbU HMMEIOT BO3MOYHOCTb OBITh
IIPU3HAHHBIMU U OCTaJbHbIE POJACTBEHHMKH. [Ipenmonaraercs, 4ro ais onpenene-
HUsA (paKTa HAXOXKICHHUS Ha WXKAWUBEHUU I HA3HAYECHHS] TEHCHHM IIUPOKOE
NOHMMAaHUE TEPMHUHA «UWIEH CEMbW» 0oJiee MPUEMIIEMO, OHO SBJIETCS BBITEKAIO-
M 3 HopM KK P®. V3koe ero TonkoBaHue, KOTOPOE€ OCHOBAHO HA CEMEMHOM
3aKOHOAATENBCTBE, MMPUBEAET K HEMUHYEMOMY YIIEMJICHHIO IIPaB IPakIaH, KOTO-
pble HaXOIMUJIMCh HA W)KIAMBEHUHM YMEPLIEro, HO HE BXOAUBILIUX B 3aKOHHBIA KPYr
CEMBH.

OCHOBHOE 3HaUEHHUE COAEPKUTCA TAKKE B XapaKTepe U pa3Mepe MpeaoCcTaB-
asieMoro coaepxxkanusi. Takum obpazom, 1. 3 cT. 9 @3 «O TpyoOBBIX NEHCUSAX B
Poccuiickont ®depepanyn» HEMOCPEACTBEHHO OMPENECIACT, YTO 4YJIECHBI CEMBHU
YMEpUIETr0 MPU3HAIOTCS COCTOSBIIMMHU HA €ro M)KJIMBEHUHU, €CJIM OHU ObUIM MOJ
€ro MOJHBIM COJAEPKaHUEM JIMO0 MPUHUMAIM OT HETO MOMOILb, KOTOpas OblIa IS
HUX JOXOJZOM HA TMOCTOSHHOW ocHOBe.” MCKIIOYEHHEM SBISIOTCA JCTH
HECOBEPILICHHOJIETHETO BO3pacTa, WKIUBEHUE KOTOPBIX IIPE3IOMUPYETCA U
CHelualbHBIX JOKa3aTelbcTB He mpeanonaraer. HeoOxonumo oOpaTtuth BHUMA-
HUE€, YTO IIPUCYTCTBHE Yy IMPEANOJAracMOro WXIMWBEHIA JMYHBIX JOXOZOB IO
CBOEH CyTH HE MCKJIIOYAET YCTAaHOBJICHMs (DaKTa HAXOXKIEHUS Ha WKAUBEHUU. B
NPUBEAEHHOM Cly4yae Cyqy TpeOyercs y3HaTh, KAKOW UCTOYHUK 3apabOTKa sIBJISII-
Cs1 JUIs 3asIBUTEIISI OCHOBHBIM U IIOCTOSIHHBIM.

3. Onpenenenne dakTa HAXOXKIACHUS HA WXKIWBEHUU JJIsT BO3MEIICHUS Bpe-

Ja.

! Kunmmmsiii koxeke Poceniickoii dexepammn ot 29.12.2004 Ne 188-®3 (pex. ot 03.08.2018) )/ Cobpanue 3axo-
HonarenbcTBa Poccuiickoit @enepauuu. 2001. Ne48. Ct. 3467

2 DenepabHblil 3aK0H «O TPYIOBBIX MeHcHAX B Poccuiickoii denepamumy» ot 17 nexabps 2001r. Nel73-®3 ( pen.
ot 04.06.2014, c nu3m. or 19.11.2015) // Cobpanue 3akoHonarenscTBa Poccuiickoit @enepaunu. -2001. Ne 52. Cr.
1583
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[Ipu ycraHoBieHuM (pakTa HaXOXKJEHUS HA WXKIWBEHHUM ISl yperyJvMpoBa-
HUS BpeJa CMBICI MMEET YK€ TOJIbKO caM (DaKT WKIAMBEHUS, TOMUMO HAJIHYUs
POJICTBEHHBIX CBSI3€M MEXY MKIUBEHLIEM M KOPMUJIBLEM, & TAKKE CPOKA HAXOXK-
JICHHS HA WKIHBEHHH.

Kpyr 3amHTEpecoBaHHBIX JUL, KOTOPHIX MPUBJIIEKINA K y4acCTHUIO B JI€J€E, MO
OMKMCAHHOMY BBIIIIE, TAKUM K€ 00pa30oM SIBISIETCS 3aBUCUMBIM OT IIEIM YCTaHOBJIE-
HUS IOpUIMYecKoro ¢gakra. Bo Bpems moiydeHus Hacle[ACTBa B KaUeCTBE 3aUHTE-
PECOBAHHBIX JIML HEOOXOJMMO MPUBJIEYh HACIEAHUKOB YMEPIIEro, a MpU UX OT-
CYTCTBHMHM - FOCYJApCTBO B JINLIE MECTHBIX noApasaeieHnii Macnexuuu denepainp-
HOI HaoroBoi city>k0bl. Bo BpeMs opopMiieHHsI TEHCHHU K YUCITy 3aMHTEPECOBaH-
HBIX JIML HEOOXOAMMO OTHOCHUTH JIMIA, KOTOPhIE UMEIOT MPABO HA MOJTYYEHUE MEH-
CHH B CBSI3U C MOTEpEN KOPMUIIbLIA, & TAKXKE OPTaHbl COUAIBHOIO 00ECIIEUYEHN .
JIOBOJIBHO 4acTO B KQUECTBE MOATBEPKIACHUS (DAKTA HAXOKIACHUS HA WKIUBEHUU B
CyZI€OHOM 3aceJaHUH aHAJIM3UPYIOTCS MOCTAHOBIIEHUS CYyJ1a O B3bICKAHUU aJINMEH-
TOB, KBUTAHILIMH JICHEKHBIX [IEPEBOIOB, YACTHAS NIEPENHCKA U T.JI.

B Tom ciyuae ecnu B mpejenax pacCMaTpuBaeMoro Jiejia BO3HUKHET CIIOp O
mpase, 3asBieHUEe 00 yCTaHOBJICHUH (DakTa HAXOXKICHHUS HA WKIUBEHUH HEOOXO-
JIMMO OCTaBUTH 0€3 PACCMOTPEHHUSI.

B 10 %e Bpemst 3aaBUTEII0 HEOOXOIUMO Pa3bsICHUTh BO3MOXKHOCTH OOpariie-
HUS B CyJl C MICKOM O 3aKpEIUIEHWHU 3a HUM IIpaBa Ha HACJIeJCTBO JHOO0 O MpU3Ha-
HUU IIpaBa Ha MOJYyYEHUU [TEHCUHU B CIEICTBUU CMEPTH KOPMUJIbLIA.

Pe3ontoTuBHAs YacTh MOCTAHOBIIEHUS Cyla 00si3aHa COJAEPKaTh MOJIHOLICH-
Hbl€ JAaHHbIC KaK WKIUBEHIIA, TaK U YMEPIIEro JIMIa, KOTOPOe MPEeI0CTaBIISIO CO-
JIepKaHie, 4 TAKKE Pa3bICHEHHS Ha PO MKIMBEHHS.”

Ocy1iiecTBiIeHHE NPEIOCTABICHHOIO PELIEHUs MPOU3BOJAUTCS 3asBUTEIIEM
yTeM €ro 0OpalieHusi B KOMIETEHTHbIE OPTaHbl B 3aBUCUMOCTH OT €N YCTaHOB-

JICHUA (I)aKTa HaXO0XKXACHUA HAa WXKXKIAWUBCHUHN IJISI YTBCPIKIACHUA OHpeI[eJ'IéHHOFO Cy-

! Kannucrparosa P.®. Jlena 06 ycraHoBIeHHH (aKTOB, OT KOTOPHIX 3aBUCHT BO3HHKHOBEHHE, H3MEHEHHE HIIH IIpe-
KpalleHue NpaB rpaxjaaH U opuaudeckux aul / «HaydHblii KoMMeHTapuil cy/1eOHOM NMPAaKTUKH 0 IPaskAaHCKUM
nenam 3a 1962r.». M.: lNocropuzaat, 1963. - 202c.

? Tlocranosnenue Ilnenyma Bepxosroro Cyna Poccuiickoii ®eneparu ot 19.12.2009 r. Ne 23 «O cyneGHOM pe-
meHun» // Poccniickas razera. 2009. Ne 3374,
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oM (pakTa M MOCIENYIOLEro 3aKperuieHus MpaBa Ha HACIEICTBO, HAa TIEHCUIO U
T.J.

[Ipy pgaHHOM mnpeamnoyiaraeTcs, 4YTo, TaK KaK OCHOBAaHUSA PAaCCMOTPEHHS
VOKJIMBEHUSI Pa3jIMYHbl B JIIOOOM BapuaHTe OTpAciu MpaBa, MOCTAHOBJICHHE 00
YCTaHOBJICHUH (paKTa HAXOXJACHUS HA MXKIUBEHUU UMEET MPaBO HCIOJIB30BATHCS
3asiBUTEJIEM TOJBKO JJIsL TOTO, YTO Obl OCYILIECTBUTDH LI€JIM 3asBICHHBIC UM B XOJI€
cynebHoro paszoupartenbcTBa. Tak jke pe30JIIOTUBHAS YacTh MOCTAHOBIIEHUS CyJa
HE 3aKJoyaeT B cede MHPOpMalnud O KOHEYHOM 3Tale yCTAHOBJIEHUS HOpUANYE-
CKOTO (pakTa. B ciiecTBUM CBSI3U C 3TUM CUMTAETCS HAJAOOHBIM JaTh PEKOMEHa-
LU0 KOMIIETEHTHBIM OpraHaM CKpPYHYJE3HO HCCIEA0BATh MOTHUBUPOBOYHO-
OMKCATENIBHYIO YaCTh PEryJIUPOBAHUS sl yPEryJIMpOBaHUS MOCTABICHHON 3a1auu
O TOM, BO3MOKHO JIM IIPUMEHUTH IIPENBIBICHHOE NIOCTAHOBIICHUE Cy1a IS yCTa-
HOBJIEHUS ()aKTa HAXO0KJICHUS Ha WKIUBEHUHU B KOKJIOM KOHKPETHOM CIIy4ae.
Bcnenctue npuBeaéHHON MH(OPMALIMK MOXKHO CIEJIaTh BHIBOJ O TOM, YTO OIIpe-
neneHre (pakToB POJACTBEHHBIX CBS3EH, HAXOXKIEHUS HAa WO)KIMBEHUM pacrojara-
I0TCS B IPSAMOM 3aBUCUMOCTH OT LEIM YCTAaHOBJIEHUS TPUBEAEHHOTO (aKTa.

@dakT POJCTBEHHBIX CBS3EU JUI] OIpPEAENAeTCS B CYJACOHOM TMOPSIIKE, €Clu
IpsIMO TPOU3BOJIUT FOPUINYECKHE MOCIEACTBUSA, HE BJIEKYIIUE CIIOpa HAa UMYIIe-
CTBO (HampuMmep, 711 0opOpMIICHUS TTEHCUH TI0 CIIYYar0 TOTepU KOPMUIIBIIA).
Omnpenenenue paxta HaAXOXKICHUS JIUIIA HA MOKIUBEHUU UMEET BEC ISl TIOJTyUYCHHUS

HacCJICACTBA, HASHAYCHUA IICHCHUHU WJIM BOSMCUICHUA BPCa 310POBLIO.

§2.2 OcobOenHocTH A€ 00 YCTAHOBJICHUM (PaKTa perucTpauuu posKIeHus,
YChIHOBJICHUS (YI04YepeHus), Opaka, pacTopaeHusi OpaKka, CMEpTH, PU3HA-

HHsA OTIHOBCTBA.


http://be5.biz/terms/p43.html
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PerucrtpupoBanne akTOB I'pakJIaHCKOIO COCTOSIHUS ocyuiecTBiisieTcss B PO
ONPEAECIEHHBIMU OPraHAMM 3aIMCU aKTOB FPAXIAHCKOr0 COCTOAHUSA. Peructpupo-
BaHME aKTa TPAXTAHCKOTO COCTOSIHHUSI COCTOMT M3 TOTO, YTO WHGOPMAITUSI O MPH-
BEIEHHOM AaKT€ BHOCHUTCSI B KHUTY PETHCTPUPOBAHUS AKTOB IPa)KAaHCKOTO COCTO-
SHUSL.

Bce cpopmupoBanHbie opraHaMu 3arca KHUTH 3allMCH aKTOB IPaKJIaHCKOIO
COCTOSIHUS TIEPEAAIOTCS B apXHUBBI ONPEACIEHHOTO OT/JEIa OpraHa 3arca Jyisl J1ajlb-
HEWIIErO0 XPAaHEHHUs], TaK K€ JACHUCTBYIOIIMM Ha JTAHHBII MOMEHT 3aKOHOJATEIIb-
CTBOM HE IpeaycMaTpuBaeTCs Kakas-In0o mpeenbHas Mepa BPEMEHU UX XpaHe-
Hus. Ho mo ucreyeHun 75 neT onpenenéHHbIE KHUTU PETMCTPUPOBAHUS AKTOB
TPaXJAHCKOTO COCTOSIHUS CJIEAYIOT B FOCYJAapCTBEHHBIA apXUB, € XPAHATCS BCE

OCTaBIICCCs BPCM:I.

Tak >xe Bo Bpemsi MPaKTUKH MPHUAETCS YacTO CTAJIKUBATHCS C MpobieMaMu
yTpaThl ONPEAEIEHHBIX 3aMUCe 1 HaJOOHOCThIO UX BOCCTAHOBJICHHUS.

B cootBetrcTBUU ¢ 1. 1 cT. 74 DenepanbHOro 3akoHa oT 15 HosiOps 1997 r.
No 143-®3 «O06 akTax TpaKJAHCKOTO COCTOSIHUS BOCCTAaHOBJICHHE YTEPSHHOU
JIOKYMEHTAIIMM OCYIIECTBIISICTCSI OpraHaMy 3arca Ha OCHOBAHWM BCTYMNUBIIETO B
3aKOHHYIO CHIIy pemieHus cyna. [IpuunHoi juist mpuxona B CyJ € 3asiBJICHHEM 00
YCTaHOBJICHUH (DaKTa TOCYJapCTBEHHOTO PETHCTPUPOBAHUS aKTa TPaXKIAHCKOTO
COCTOSIHUS TpPEACTaBIsieT co00il COOOIEHHE OpraHa HMCIOJHHUTEIbHON BJIACTH
cyonsekta Poccuiickort deaepannu, KOMIETEHIIUS KOTOPOTO TO3BOJISET OpraHn3a-
LU0 AEATEIIbHOCTU MO TOCYJapCTBEHHOMY PETUCTPUPOBAHUIO aKTOB I'PAXKIAHCKO-
ro COCTOSIHUSI M1 Ha TEPPUTOPUH KOTOPOIO MPOU3BOAUTCSA TOCYJAPCTBEHHOE PEru-
CTPUPOBAHUE aKTa IPAXKAAHCKOTO COCTOSIHUSI, O TOM, YTO MEPBUYHON MJIU BOCCTa-
HOBJICHHOM 3aIlMCH aKTa TPAXKAAHCKOTO COCTOSIHUS HET. 3aMKCh aKTa TPAXKIaHCKO-
IO COCTOSTHUSI IMEET BO3MOXXHOCTh OBITh BOCCTAHOBJICHHOM 1O IPUOBITUU B OpTraH

3alUCH aKTOB IPaXXKIAHCKOTO COCTOSIHUSA, KOTOPBIM BCTYNHII B 3aKOHHYIO CUITY pe-



67

nieHus cyaa 00 o0o3HaueHHH (PakTa TrOCyJapCTBEHHOM PErMCTpalliu aKTa Ipak-
JIAHCKOTO COCTOSHUS.

OmryTiMON YHUKQJIBHOCTHIO JTAHHOW KATETOPHH JEN SBJSETCSA TO, YTO MPHU
WX U3YUYCHUH CYIbI ONPEACIISIIOT HE caMH (PaKThI: pOXKIEHUE, YCHIHOBJICHUE U T.1I.,
a UMEHHO (haKThl WX TOCYJapCTBEHHOTO PETUCTPUPOBAHUS OpPraHaMH 3arca, T.e.
CyJl OmpeieisieT He IPSAMON IOPUINUECKUN, HO JOKa3aTeIhbCTBEHHBIM (paKT.Z

Bcenencteue 3Toro 0cod0 BaKHO HEYKOCHHUTENIBHO COOIOJATH IMOJIOKECHUS
cT. 265, 267 I'TIK P®, xoTopbie BO31araroT Ha 3asBUTENS MOTPEOHOCTH MO MPEe-
CTaBJICHUIO JIOKYMEHTAIIMOHHBIX JI0KA3aTeJIbCTB HEBO3MOXKHOCTH BOCCTAHOBJICHHS
yTpadyeHHBIX JOKYMEHTOB — ONPENCIEHHOTO JOKYMEHTa 3arca O HEBO3MOXKHOU
BbIJIa4e KOIMU CBUJICTEIHCTBA M3-32 YTPATHl apXUBOB. Tak e UMEET MECTO OBITh
BO3MO>XHOCTh BOSHMKHOBEHUS CUTYallUM, KOTJIa apXUB HE MOCTpajai, HO CBEACHUS
0 TOCYJIapCTBEHHOM PETHCTPHUPOBAHUH aKTa TPa’KIaHCKOTO COCTOSHUS B HEM OT-
cyrctBytoT. JI.M. UeuoT oTMmedall, 4To crpaBKka 3arca o0 OTCYTCTBHUU HYKHOH 3a-
MUCH JTOKYMEHTA TPH HAJTWMYUHA aKTOBBIX KHUT MOJKET SIBISITBCS OCHOBAHUEM JIIsI
OTKa3a B MpUeMe 3asBlIeHUs] 00 OrnpeeseHus PUIUIECKOro (baKTa.3 [Tpenmnona-
raeTcs, 4YTO IPHU JICUCTBYIONIEM 3aKOHOJATEIBCTBE BEPOSATHOCTHh JAHHOTO OTKa3a
HEBO3MOYKHA. 3asBJIICHHE JTOJDKHO OBITH MPUHATO K MPOU3BOJICTBY, OJTHAKO B 000-
3HAYCHUHU UCKOMOTO (haKTa 3asiBUTEIII0 HEOOXOAMMO OTKA3aTh.

B cneacTBum Bcero BhIIIE IEPEYUCICHHOTO, TT0 00IIIEMY MPAaBUIY PETUCTPH-
pOBaHWE aKTOB TPAXKJTAHCKOTO COCTOSIHHS MOJYKET IPOU3BOJIUTCS TOJBKO aJIMHHU-
CTpaTuBHBIMH OopraHamu. [Ipu yTpaTe HyKHOM 3alHMCH aKTa TPAXKIAHCKOTO COCTO-
SHUSI 11 WX BOCCTAHOBJICHMHM YCTAHOBJICHA YHUKaJIbHAS CyaeOHas IMOJBEIOM-
CTBEHHOCTb.

CyObexToM oOparieHus B Cy/Jl 10 MPUBEAEHHON KAaTETOPHH JEN BBICTYIAIOT

TC JInLa, 3alliCb O TOM HJIKM MHOM aKTC I'paXAaHCKOI0 COCTOAHUA KOTOPLIX yTpa-

! denepanbusiii 3akon o1 15 HOa6ps 1997r. Nel43-D3 «O6 akTax rpaaaHcKoro coctosaus» (pex. Ot 03.08.2018)
// Cobpanue 3akoHoaaTenbcTBa Poceniickoit @enepanmu. 1997. Ne21. Cr. 1930

? Bamkaros H.U. IIponeccyanbabie 0COGEHHOCTH PACCMOTPEHHS €71 00 YCTAHOBICHUH (DAKTOB, HMCIOIIMX FOPH/IH-
yeckoe 3Hauenue. M.: «lOpun. mut», 1980.- 125c¢.

3 Yeuor JI.M. [Ipobrema 3amuThl CyOHEKTHBHEIX PAB U HHTEPECOB B HOPSIKE HEHCKOBBIX IIPOM3BOICTB COBETCKO-
ro rpaxkaanckoro mnpouecca. M.: FOpun. nurt., 1968.-89c.
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yeHa. MckiroueHre cocTaBisitoT Aesna 00 0003HaueHuu (GakTa perucTpaluuud cMep-

TH, TAC B KAUCCTBC 3asABUTCIIA BBICTYIIAIOT POACTBCHHHUKHN YMCPIICTO.

Kak 3aumHTepecoBaHHOE JMIIO K JAEJIIOBOMY YYacTHIO CYJbl 4Yalle BCEro
MPUBIICKAIOT OMpeneaEHHbIN TeppUTOPHANIbHBIN opran 3arca. Ckopee Bcero, JgaH-
HBIA MOJXOJ OCHOBAaH Ha TOM, YTO IPU YIOBJIETBOPEHUU TPEOOBaHUM 3asiBUTEIA
MMEHHO Ha OpraHbl 3arca CMOXKET OBITh BO3JIOKEHA OO0S3aHHOCTH 0 KpailHeMy
BOCCTAHOBJICHHIO YTEPSAHHON NOKyMEHTaluu. B ciencTBuu vero, mojaraercs, 4yTo
CTaTyCOM 3aMHTEPECOBAHHOTO JIMIA CielyeT 00JaaTh CyObeKTaM ONpeesIEHHBIX
MaTepUaIbHO-TIPABOBBIX OTHOIIEHUH: CYNPYT WX OBIBIINI CYNPYT 3asBHTENS IO
nenam 00 0003HaYeHUM (pakTa pEerucTparuu Opaka WM PEruCTPALMH PacTOpIKe-
HUs Opaka; poAuTesn, OpaThsi U CECTPHI MO jefaM 00 o00o3HaueHuu (akra peru-
CTpALIMK POKJICHHUSI; YCBIHOBUTEIM 110 Jies1aM 00 0003HaueHuu (hakTa perucrpanuu

1
YCBIHOBJICHHU .

[To obmmM TpeboBaHMsIM TpU OOpalleHUH B CYJ 3asBUTENIO TpeOyeTcs
yKazaTh JJIs 4YeTro yCTaHABJIMBAECTCS MCKOMBIN ¢akT. [[pumenuTensHO K nenam o0
YCTAHOBJICHUHM (DAKTOB PETUCTPUPOBAHUS AKTOB TPAKIAHCKOTO COCTOSIHUS ITO
MpaBUJIO BKIIOYAET HEKOTOpbIe ocoOeHHocTu. OTMmedaercss B JUTEpaTrype, 4To
(baKTbl pErUCTPUPOBAHUS POXKIECHUMN, YCHIHOBIICHUM, CMEPTH UMEIOT BO3MOKHOCTh
OBITh YCTAHOBJICHHBIMH CYJIOM B OTpPBIBE OT IIeJIeH, MpeciieayeMbIMU YCTaHOB-
JICHUEM MPUBEIEHHBIX (PAKTOB, U3-3a TOTO, YTO UX YCTAHOBKA CaMo IO ce0e UMEeT
IOpUANYECKUN UHTEpeC 3asButens. [Ipeanonaraercs, 4yTo Ha JAHHOM J3Tare TakXKe
BO3MOYKHO HCMOJIb30BAaHWE HEKOTOPOM AHAJIOTMU C IMIUPOKMM MOHUMAHUU LEIH
YCTaHOBJICHHSI IOpUIUYecKoro ¢akrta, npeaaoxxkeHubm [1.dD. Enuceiiknnsim.” Ta-
KM 00pa3oM, MpeoCTaBIeHUE KOHKPETHOM 1eJIM ONpeesieHus HCKOMOro (akTa
HE JIOJDKHO SIBJIATHCS 00s3aTEIbHBIM yYCIIOBUEM OIPEIeNICHNs HCKOMOTO (pakTa.

B npeamer noka3biBaHMs 10 MPUBEACHHON KAaTErOpHUM JE€d BXOAAT CIETy-

IOIIIHE OOCTOSATEILCTBA:

! Bamkaros H.U. [Iponeccyanbubie 0COGEHHOCTH PACCMOTPEHHS e/ 00 YCTAHOBICHHH (DAKTOB, HMCIOIIMX FOPH/IH-
yeckoe 3Hauenue. M.: «fOpun. muty, 1980.- 125c¢.

? Emuceiixun L. CyneOHoe ycTaHOBiIEHHE (PaKTOB MMEIOIIUX Iopuandeckoe 3Hayenue. M.: «fOpua. mu», 1972. -
128c.



69

1. Ipsimoii (akT perucTpupoOBaHUs TOTO UM MHOTO aKTa rPa)KJIaHCKOTO CO-
cTosiHUS. B ero ycTtaHOBJICHHE CyAy MOXKET OBITh MPEACTABICHA pa3IndHas JTOKY-
MEHTAIIWsA, COJAep KaIlias yKa3aHWe Ha ompeaenseMblii (akT (B mMpuMep MOKHO
MPUBECTU COXPAHMBIIMECS KOMHHM CBHJIETEIHLCTB OpPraHOB 3arca, 3aroJHEHHbIC
KOrJa-11u00 aHKEThI C YKa3aHHEM PEKBU3UTOB CBUJETEILCTBA O Opake, KOMUU pe-
HIEHUS Cy/la O pacTOp>KeHHUU Opaka, Ha OCHOBAHHUU KOTOPOTO OblLja MPOU3BEICHA

COOTBETCTBYIOIAs 3aITUCh, U JIp.).

ITomumo »sTor O, B YCTAHOBJICHHUC OHpGI[eHéHHBIX Tp€60BaHHﬁ 3as1BHUTCIIb

MOXKET OaThb cOOCTBEHHEIC ITOSACHCHMU, COCJIAThCI Ha ITOKa3aHUsA CBI/II[eTeHeﬁ.

2.MDaKT OTCYTCTBHS NMEPBUYHON MM BOCCTAHOBJICHHON apXMBHOW 3aIlMCHU O
PErHCTPUPOBAHUM AKTa IPAKJIaHCKOTO COCTOSIHMS M3-3a yTpaThl apxuBa. 13 Bcero
BBIILIECKA3aHHOIO, MPUBEAEHHBIN (akT 00s3aH ObITH YCTAaHOBJIEH OIpeAeIEHHON
CIPAaBKOM OpraHoB 3arca. lIpenocTaBieHHBI JOKYMEHT MOYKHO OTHECTH K HYX-
HBIM JIOKa3aTeabCTBaM. [Ipu ero oTCyTcTBUM MPOU3BOJCTBO MO JETY JTOKHO OBITH
MpeKpanieHo Ha OCHOBAHHUHM CIIeIMaabHOU HOpMBI CT. 265 T'TIK P}

B cnenctBue cynebHoro pazbupareiabcTBa Cyay HEOOXOAUMO cienaTh BCe
BO3MOXKHOE JJIsl ONpeeNIeHUs] HE TOJbKO camMoro (pakta perucTpupoBaHUsl aKTa
IPaKJAHCKOIO COCTOSIHMSI, HO M ONPENEIEHHOTO MECTa M BPEMEHHM €ro PEruc-
TPUPOBAHUSI.

Pe3ontoTuBHAs yacTh paspelieHus cyaa oOs3aHa TOYHO cliejoBaTh (HopMm
ynupoBke 1. 3 4. 2 cT. 264 I'TIK PO, nanpumep: «YCcTaHOBUTH (PaKT perucrpauuu
Opaka mexny MBanoBbiM MBanom MBanoBuueM u MBaHoBoi (noOpauHast ppaMuius
[TerpoBa) Mapueii AnexcanapoBHoii B T. EkatepunOypre B ssuBape 1945 r.». He-
JIOIYCTUMO B PE30JIIOTUBHOM YaCTH yKa3aHue Ha To, uTo «MBanoB u MBanoBa co-
CTOSAT B 3apPETUCTPUPOBAHHOM Opake» U T.A. B mpoTHUBHOM ciiyyae opraHbl 3arca
He OyIyT MMETh BO3MOXHOCTH HCIIOJIHUTBH PEIIEHUE Cyla U BOCCTAaHOBHUTH YyTpa-

YEHHYIO 3aIUCh.

! I'paxxnanckuit npouecc: Kypc nekuuit. 3-e u3a. / Ilox pen. Pemernukosoii M.B., SIpkoBa B.B. M.: HU3nat-Bo
«Hopwmanx, 2015. - 336¢.
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Heobxoaumo ykazaTh Ha TOT (haKkT, UTO MOCTAHOBJIEHHUE cyAa 00 YCTaHOBII
eHuH (aKTa perucTpalyy akTa rpakJaHCKOTO COCTOSIHHS caMo MO ce0e He CTaH
OBUTCSI 3aMEHOI JOKYMEHTOB, BbIAAaBa€MbIX opraHamu 3arca. Kak Obuio cka3zaHo
paHee, B CBSI3M C BBIHECEHHBIM PEILIEHUEM OpraHbl 3arca BOCCTaHABIMBAIOT
YTPAYEHHYIO 3alMCh aKTa IPakIaHCKOTO0 COCTOSIHUSA, MTOCJIE YEro 3aMHTEPECOBAH-
HOMY JIMITy JOJDKHBI BBIAATh KOHKPETHOE CBHACTEIBCTBO.

B npaktuueckoi AesTeIbHOCTH MOXKET BO3HUKHYTh HEOOXOIUMOCTh OTTpa-
HUYEHUS (aKTa perucTpUpPOBAHUS aKTOB T'PAXJTAHCKOTO COCTOSIHUS OT (pakta poa-
CTBEHHBIX OTHOILICHUH.

[Ipou3BoACTBO MO JenaM 00 YCTAaHOBJIEHUHM (PaKkTa peruCTPUPOBAHUM aKTa
IPAXKJAHCKOIO COCTOSIHHSI YACTO FPAHUYUT C PACCMOTPEHHUEM JIEN O BHECEHUU HC-
IIPaBJICHUI WM MU3MEHEHUN B 3allMCH aKTOB TPAaXAAHCKOTO cocrosiHus. Ilpu ot-
TPAHUYEHUU MPUBEAEHHBIX 1€ HAaJI00HO HCXOJUTh W3 COOTBETCTBHS JIEWCTBH-
TENbHOCTH MEPBOHAYANBHOI 3aHCH aKTa MPAXKIAHCKOr0 COCTOSHMS.

Takum oOpa3zoM, eciu 3asBUTENIb OTCHUIAET HA TO, YTO B CBHUJIETEIHCTBE O
POKJIEHUM HEBEPHO MPUBEJICHA JaTa €ro MOsBJICHUS HA CBET, OCHOBAHMM, YTO ObI
onpenenuTh (akTa poxkaeHUs HeT. B mpuBea€HHOM ciydae 3asiBUTENIO HaJ00HO
OOBACHUTH HEOOXOJIMMOCTh OOpallleHHs B 3arc ¢ Mpoch0Oi O BHECEHUU H3MEHE-
HUI B aKTOBYIO 3aIIMCh O €r0 POXKJICHHH. B ciaydae oTkaza OH MOXET OClapuBaTh
no00HBIN O0TKa3 B cya B mopsiake riaBbl 36 ['TIK P® takxke B pamkax jaen, He
MMEIOIIHX CIIOpa.’

[Ipu paccmorpenun nen o0 oOo3HaueHHWM (aKTa perucTpanuu Opaka cleayer
NOMHUTh, YTO JaHHBIM (aKT BJIEYET IOPUIUYECKUE MOCIEICTBUS JIMIIb B TOM
cllydae, €clid 3aperucTpUpOBaHHBIN Opak He ObLI1 pacToprHyT. COOTBETCTBEHHO,

€CJIM B X0Jie Cy/IeOHOTO pa3dupareabcTBa OyAeT YCTAaHOBJICHO, YTO Opak ObLI pac-

! Mocranosnenue Ilnenyma Bepxosroro Cyna Poccuiickoii ®eneparu ot 19.12.2009 r. Ne 23 «O cyaeGHOM pe-
menun» // Poccuiickas rasera. 2009. Ne 3374.

2 I'paxxnanckuit npouecc: Kypc nekuuit. 3-e u3a. / Ilox pen. Pemernukosoii M.B., SIpkoBa B.B. M.: HU3nat-Bo
«Hopmay, 2015. - 336¢.

¥ I'paxmanckuii npoueccyanbHei kogeke Poccuiickoit ®enepamuu or 14 mosGps 2002r. Ne 138-03 (pexm. ot
03.08.2018)// Cobpanue 3akoHoaaTenbcTBa Poccuiickoit deneparyn. 2002. Ne46. Cr. 4532.
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TOPTrHYT, B 0003HaU€HUU (PaKTa PErucTpalud TAKOTO Opaka HEOOXOAMMO OTKa-
3aTh.

C 3asBnenueM 00 0603HaUEHUH (paKTa PETUCTPAllMU Opaka MOTYT OOpaTUTh-
csi o0a cyrnpyra Wik OJuH U3 HUX (TOrJa BTOPOM MpUBIIEKAETCS B KAYECTBE 3aMH-
TEPECOBAHHOTO JINLIA).

Uro kacaetcst onpeneneHus: Gpakra perucTpalud pacTop:keHust Opaka, TO B
CyleOHOM MpaKTHKe JaHHAs KaTteropus Jen BcTpedaercs peako. [lomaraem, urto
YCTaHOBJIEHHE MOJO0HOTO (haKTa BO3MOXKHO B JIBYX CIydasx:

-J1s1 OpaKoB, paCTOPTHYTBIX HETIOCPEICTBEHHO B OpraHax 3arca;

-1 OpakoB, paCTOPTHYTHIX Cy/1oM 10 BBeaeHUs B felictBue CK POD.

Tak, ecnu 6pak ObuT pacToprayT m0 1 mapra 1996 r., To cormacHo ct. 40
KobC PCOCP 6pak cuutancsi IpeKpaieHHbIM TOJBKO ¢ MOMEHTa PErucTpaluu
pacTtopkeHusi Opaka B opraHax 3arca, HO He C MOMEHTa BBIHECEHHUS Cy/IeOHOTO
pemieHuss. COOTBETCTBEHHO, HACTYIJICHUE MPAaBOBBIX IMOCIEICTBUN CBS3BIBAJIOCH
UMEHHO C perucTpaiyeil pacropkeHus Opaka. Bmecte ¢ Tem mo neicTByromemy
CEMEMHOMY 3aKOHOJATEIhCTBY Opak CUMTAeTCs pPAcCTOPTHYTHIM C MOMEHTa
BCTYILJICHUS! B 3aKOHHYIO CUJTy PELICHHs Cy/la O pacTOpKeHUH Opaka, He3aBUCHUMO
OT PerHCTPAIMH JAHHOTO PElleHns B opraHax 3arca.” Takum o0pasoM, B YIOBIIe-
TBOPEHUU 3asiBlieHUs 00 0003HaueHHM (hakTa PEerucTpallMi PacTOpKEHUs Opaka,
pacTopraytoro cyaom mnocie 1 mapra 1996 r., HeoOX0IMMO OTKa3aTh B CBS3U C

HEIOPUIUYECKUM XapaKTEPOM UCKOMOTO (paxTa.

VYcranoBienue B cyle (akTa perucTpaludyd pOXACHUS BO3MOXKHO, €CIH
3asBUTEJIb MPEJICTABUT JOKa3aTeIhLCTBA perucTpanuu. Eciu ke 3asiBUTENb CUUTa-
€T, YTO B KHUTE€ T'OCYJapCTBEHHON PETHCTPAIlMU aKTOB IPa)kKJIaHCKOTO COCTOSIHUS
HEBEPHO 3allMCaHa JaTa poXACHUs, OH BIIpaBe 0OpaTUTHCS B OPTaH 3arca ¢ Mpoch-
00 0 BHECEHUU HCIIPABIICHUS B 3aIUCh aKTOB TPAXITAHCKOTO COCTOsHUS. B ciy-
Yyae 0TKa3a opraHa BHECTH HMCIPABIICHUE TPAXKIAHUH MOXKET OOpaTUTHCS B CYII TIO

npasuiaM 1. 36 I'TIK ¢ 3asiBneHrEM O BHECEHUU MCIPABICHUN WJIM U3MEHEHUM B

! Cemeiinbiii koneke P® ot 29 nexabps 1995r. Ne 23-D3 (pex. ot 03.08.2018) // Cobpanue 3akoHOxaTeIbCTBA Poc-
cuiickoit depepanuu. 1996. Nel.Cr. 16
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3aIlIUCh AKTOB I'PAKAAHCKOI'O COCTOSAHHA. HpI/I 0003HaYCHUU (baKTa perucrpannu

POXACHUS BO3PACT CYJQ HC YCTAHABJINMBACT.

Uro kacaetcs ornpezesieHus B cyle (pakTa perucTpaiuu yCbIHOBIEHUs (ya10-
YepeHus), CIeayeT OTMETUTh, YTO C YCTAaHOBJIEHHUEM CYAEOHOTO MOPSAIKA YCHIHO
BJIeHUS (YyI0UEPEHUs) IOpUINYECKast HEOOXOIMMOCTh B Cy/Ie€OHOM MOATBEPKICHUN
dakTa perucTpalydyd B 3HAYUTEILHON Mepe yTpaTuiia CBOIO akTyalnbHOCThb. Cyne
OHOE YCTaHOBJICHUE JAHHOTO (haKTa COXpAHSIET 3HAUCHUE B OOJbIIEH Mepe s
Clly4aeB, KOTJla YCHIHOBJIEHHE OBUIO OCYIIECTBICHO B aJMUHUCTPATUBHOM
HOPSATIKE 10 YUPEKACHHS Cy1eOHOTO MOPSIKA YCHIHOBJICHHUS (10 BBEACHHS B JCii-
creue I'TIK 2002 r.).}

VYcranoBnenue (akra perucTpany CMEPTU BO3MOXHO, €CJIU COOTBETCTBY-
IOl[asl 3alucCh B KHHUTE TOCYNApCTBEHHOW PETHCTpAaIMi aKTOB TPaITaHCKOTO
COCTOSIHUS UMeEJIach, HO yTpaueHa. JlaHHbIN (pakT-AeiicTBUE ClenyeT OTauYaTh OT
ompeneneHus ¢akTa CMEPTH B OIpPENETICHHOE BpPEMS MPH OMpPEIEICHHBIX 00CTO
ATenbCTBaX. B mepBoM citydae 3asBUTENh JOKa3bIBaeT (aKkT pEerucTpaliu, BO BTO-
poM — (haKT CMEpTH, €CJIM OpPTaHbI 3arca 0TKa3ajiu B perucrpaiuu ¢pakra CMEpTH.

Cornacno ct. 50 CK P® B ciiyyae cMepTH Jidiia, KOTOPOE MPU3HABAIO CeOsl
OTIIOM pebeHKa, HO HE COCTOSIO B Opake ¢ MaTepbio peOeHKa, GakT Mpu3HaAHUS UM
OTIIOBCTBA MOKET OBITh YCTAHOBJIEH B Cy/J€OHOM MOpPSAKE MO MpaBHIIaM, MPET
YCMOTPEHHBIM TPAXKIAHCKIM MPOLIECCYaTbHBIM 3aKOHOIATEIbCTBOM.”

C TOoYKM 3peHus MOABEIOMCTBEHHOCTH TAKOT'O POJia BOIIPOCHI Pa3pelIatoTCs
Tonbko cynoM. CoxpaHsieTcsi cyleOHas MOABEAOMCTBEHHOCTh U B Cllydae, €CIH
paHee MoAaBaJIOCh COBMECTHOE 3asBJICHHE MaTephio peOCHKa M MpeArnoaaraeMbiM
otiioM 00 0003HaueHNUU OTIOBCTBA B mopsiake 1. 4 cT. 48 CK P®, Ho 1o peructp
ally OTIPEICIICHUs] OTI[OBCTBA B OPraHAaxX 3alKCH aKTOB IPAKIAHCKOTO COCTOSHUS
npeanojaraeMplii oten pebeHka ckoHvasics. JIuia, momaBIMe COBMECTHOE 3asiB-

JICHUC, 0o OJHO M3 HHUX, OO pCrucrpanuu OIpCACICHUA OTHOBCTBA, BIIPABC CI'0

! Mocranosnennue ITnenyma BepxoBHoro Cyaa P® ot 20 stBaps 2003r. Ne2 «O HEKOTOpBIX BONPOCAX, BO3HUKILIUX
B CBSI3M C IIPHHSATHEM U BBEACHHEM B JieiicTBre ['paxkiaHckoro npoueccyaibHoro kojekca P®y // Poccuiickas raze-
Ta oT 25 sHBaps 2003r.

2 Cemeiinblii koneke P® ot 29 nexabps 1995r. Ne 23-D3 (pex. ot 03.08.2018) // Cobpanue 3akoHozaTenbcTBa Poc-
cuiickoit depepanuu. 1996. Nel.Cr. 16
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0TO3BaTh. be3ylpeuHOCTh BOJEU3BSBICHHS HA COBEPILICHUE aKTa ONPEIEIICHUS
OTLIOBCTBA JOJDKHA COXPAHATHCA BIUIOTH JIO COBEPUIEHHS 3TOTO aKTa OpraHaMu
3aMKMCH AKTOB I'PaXXIAHCKOTO COCTOSIHUSA. B ciyyae e cMepTH mpeanonaraeMoro
OTLA J0 FOCYAAPCTBEHHOW pErucTpanyy ONpeleiaeHHs] OTLHOBCTBA IO COBMECTHO-
MYy 3asBJICHUIO TOBOPUTH O OE3yNPEYHOM XapaKTepe BHIPAKECHHONW UM paHee BOJIU
HE MPUXOJUTCSL.

[Tpu TakoM NOJIOKEHUU PYKOBOJUTENb OpPraHa 3alicH aKTOB I'PaXkIaHCKOIO
COCTOSIHUS OTKa3bIBAE€T B IOCYJApPCTBEHHON PErncTpaluy YKa3aHHOI'O aKTa C CO-
OOIIIEHNEM MPUYHH OTKAa3a U C Pa3bsICHEHUEM BO3MOXKHOCTHU pa3pellieHusl BOIpoca
00 OTIIOBCTBE B CyAcOHOM HOpH}lKC.lB TO € BpeMs 3asBJICHUE 00 0003HAYEHUU
OTLIOBCTBa OYyJE€T pacCMaTpUBATHCS JOCTATOYHO BECKHM JOKA3aTE€IbCTBOM IpPHU-
3HaHUs ce0s OTLOM peOeHKa JIMIOM, CKOHYABIIMMCS /10 TOCYIapCTBEHHOH pe-
TUCTPALIMK aKTa, HA OCHOBAHUU COBMECTHOTO 3asIBJICHMUS.

['paxknaHckoe MpoleccyalbHOE 3aKOHOAATEIbCTBO OTHOCHUT jena 00 000-
3HaUYEHUU (paKkTa MpPU3HAHUS OTLUOBCTBA K J€jaM Jel, HE MMEIIUX cropa,. [lpu
JTAHHOM BCe€ Jiesia eJl, He UMEIOIIUX CIopa, pacCMaTPUBAIOTCA CyIaMH MO OOIIKUM
IpaBUiIaM I'PaKJaHCKOIO CYZONPOU3BOJICTBA, 3a UCKIIFOUEHUEM TE€X U3BATUI U J0-
MOJIHEHUM, KOTOpPbIE YCTAHOBJIEHbI 3aKOHOM M COCTAaBISIIOT CHEHUPUKY CYI0-
IIPOU3BOJCTBA 110 NMPUBEAEHHON KaTEropuu rpaxaaHckux aen. Cpenu nen, He
UMEIOIIUX cropa, jnena o0 oOo3HaueHUH (HaKTOB, HMEIOIMIHUX FOPUIUICCKOE
3HAYEHUE, TAKKE BBIICISAIOTCS CBOEH cneun(bHKoﬁz. B wactHOCTH, 3Ta cnenuduka
BBIPAKAETCS B MPABWIAX, ONPEACISIIONIMX BO3MOXKHOCTh MPUHATHSA CYAOM Jiena K
CBOEMY MPOU3BOACTBY. 3asiBiIeHUSI 00 0003HaYEeHUU (PAKTOB MPUHUMAIOTCA U pac-
CMaTPUBAIOTCA CylaMH B TIOPAJIKE JIe]1, HE UMEIOIIUX CIopa, eCIu:

- COTJIaCHO 3aKOHY MCKOMBIHN (paKT MOPOKIAET IOPUIUUECKHIE ITOCIEICTBUS;
- ycTaHOBJIeHHE (paKTa HE CBSA3BIBACTCS C MOCIEAYIOIIMM pa3pelieHUueM cropa o

paBe;

! Denepanbuplii 3akon oT 15 HOAGPs 1997r. Nel43-D3 «O6 akTax rpaxkIaHCKOro coctosuusy (pex. ot 03.08.2018)
// Cobpanue 3akoHoaaTenbcTBa Poceuiickoit @enepanun. 1997. Ne21. Cr. 1930

2 Nauunos E.II. I'paxxpanckuii npoueccyanbHblit kogeke Poccuiickoit @enepanun: Kommenrtapuu. Ilocrareiinsie
marepuainsl. CyneOHas n agBokaTckas npakruka. O6pasusl gokymenros. M.: TK Benowu, 2016. - 736c.
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- 3asIBUTEJIb HE UMEET MHOW BO3MOKHOCTHU MOJIYYUTh UM BOCCTAHOBUTH JOKYMEH-
ThI, YAOCTOBEPSIOMUe (HAKT, UMEIONTUI IOPUINIESCKOE 3HAUCHHE.

[Tpoucxoxaenne pebeHKa OT KOHKPETHOTO JIMIla, HECOMHEHHO, COJICPKUT B
cebe TOCTaTOYHO ITMPOKUI CIIEKTP MPABOBBIX MOCJICACTBUN, B TOM YHCIIE U MOCIIEe
CMEPTH OJHOTO W3 YYACTHHUKOB OTHOIICHWU MEXKIy POIUTEISIMUA U JCThMHU. B
YaCTHOCTH, 3TO MPABO HA HACJIEACTBO, MPABO Ha MEHCHUIO U IIPaBO HAa BO3MEIIECHUE
yiiep0a B CBSI3U cO cMepThio KopMuiiblia. [Ipu cocraBieHuun 3asBiieHHS B ¢yl 00
o0o3HaueHnn (akTa MPU3HAHUS OTIOBCTBA YKA3bIBACTCS TOT IOPUIAMYCCKUI
HWHTEpEeC, paaud KOTOPOTO CTaBUTCS BOMPOC IEPe]l CYA0M O PaCCMOTPEHHUH Jejia B
TIOPSIZIKE JIeJT, HE MMEIOITUX CIIopa.

VYkazaHue Ha 3TOT UHTEPEC HEOOXOAUMO U JJIsl TOTO, YTOOBI OMPEACTUTRCS C
JUIIaMH, KOTOPBIC 3aHHTEPECOBaHbI B MCXOJe Jena. VX mo3uius mo Aeiny MOXKET
COJIEpKaTh HE TOJILKO CBEACHUSI 00 OOCTOSITEIhCTBaX, UMEIOIIUX 3HAUEHUE IS
Jieya, HO M, YTO OYEHb BaXKHO C TOYKM 3PEHUS PEIICHHS BOIpOca O JAajbHenIeM
pPa3BUTHM TIPOIECCa, CBHCTEILCTBOBATh O HAJIWYUH MaTEPUATLHO-TIPABOBOTO
cnopa. Hampumep, mpu ykazaHuud B 3asBICHUM OO0 HHTEpECEe K HACICICTBY
YMEPIIIETro CyJI MPUTJIalaeT IS y4acTHs B JeJe HACISIHUKOB OUepeu, Mpr3bIBa-
€MOU K HacJeACTBY 0e3 yueTa peOeHKa, B OTHOIIEHUH KOTOPOTO CTABUTCS BOIIPOC
O TIPOMCXOXKIECHUH. 3aMHTEPECOBAHHBIC JIMIIA MOTYT 3asABUTh O TOM, YTO OHH
OCTIapMBAOT IIPaBO peOCHKa Ha HACJEACTBO yMepiiero. Takoe 3asBICHHUE MOXKET
MPO3BYYATh MPH T0J1a4e 3asBIICHUS WU TPH PACCMOTPECHHUH JIea B MOPSIKE ACI,
HE UMEIOIIUX CIopa,. B MaHHOM cliydae cyj, YyCTAHOBUB HAJIM4YME CIIOpa O MpaBe,
MOABEIOMCTBEHHOTO CYAY, BBIHOCHUT OIpe/esieHne 00 OCTaBJICHUM 3asBJICHUS Oe3
PacCMOTpPEHHsI, B KOTOPOM Pa3bICHAET 3aABUTEIIO U JIPYTUM 3aWHTEPECOBAHHBIM
JUIaM HUX TIPaBO Pa3peliuTh CIOP B MOPSJAKE MCKOBOTO HpOI/I3BOI[CTBa.1 OcTtaBi
CHUE 3asBJICHUS 0€3 PACCMOTPCHHUS SBISICTCS OJHUM W3 CITydaeB OKOHYAHUS IPO-
M3BOJICTBA TIO Jie)Ty 0€3 BBIHECEHUS pellieHus. B ¢Bsizu ¢ 3TuM, a Takxke s Oosee

ACTAJIBHOI'O BBIACHCHHA BOIIPpOCAa O CYHICCTBOBAHWH CIIOpa O IIpaBC, AJIA IIPO-

! Enuceiixun I1.0. CynebHoe ycTaHOBIICHHE (DAKTOB UMCIOIIUX Iopuaudeckoe 3HaueHue. M.: «Opun. aury», 1972.
- 128c.
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TOKOJIbHOTO 3aKPEIUICHHs] KaK YCTaHOBJIEHHBIX MO JJAHHOMY BOIIPOCY OOCTOSITENb-
CTB, TaK W JCUCTBHUI Cy/aa, B CIIy4ae BBISBICHUS NMPHU3HAKOB CIIOpa O TpaBe MPHU
Mojlaue 3asBJICHUS OIpEACICHHEe 00 OCTaBICHUW 3asBJICHUS JIODKHO OBITH
BBIHECEHO B IPEABAPUTEILHOM Cy1eGHOM 3aceaannn.

[Tomada 3asiBieHus 00 oOo3HAYeHWM (pakTa MPU3HAHUS OTIIOBCTBA HMCKITIO-
qaeTcsl, €CIIM paHee yKe Obllla COCTaBJIeHAa aKTOBas 3amuch 00 0003HAYEHUU OTIIO
BCTBA. JTO MPABUJIO COXPAHSIETCS U MIPHU €€ yTpaTe, a BOCCTAHOBUTH TaKYIO 3aIUCh
HEBO3MOKHO (HAampuUMep, yTpaTa apXwBa, OTKa3 OpraHa 3alluCH aKTOB Tpakia
HCKOT'O COCTOSIHHS B BOCCTAHOBJIGHWM MpPUBEAEHHOW 3amucu). B cimydae yTpaTh
aKTOBOM 3amucu 00 0003HAYCHWH OTIIOBCTBA M HEBO3MOXHOCTH €€ BOCCTAHOBIIC-
HUS B JIMUHUCTPATHUBHOM TIOPSIKE CIEAYeT OOpPaTHTHCS B CY[A C 3asIBJICHHEM 00
0003HaueHNHU (paKkTa rocyIapCTBEHHON PErHCTpPalUU ONPECICHHS OTIIOBCTBA, KO-
TOPOE TAKIKE PACCMATPUBACTCS B 0COGOM IPOM3BOACTBE.

3asBieHue 06 0603HaueHUH (haKTa MPU3HAHUS OTIOBCTBA PaCCMATPUBACTCS
B TIOPSIZIKE JIeJT, HE MMEIOIIUX CTIOpa, TOJIBKO B TOM CITy4ae, €CIU MPEIToaaraeéMoro
OTIIa HET B JXKUBBIX. CMEPTh 3TOTO JIHIIA JOJDKHA OBITH TOATBEPIKIACHA CBUACTEIb-
CTBOM O CMEpTH, PErucTpalus KOTOpod ObLIa IMpou3BeJeHAa Ha OCHOBAHHH, yKa-
3aHHOM B CT. 64 ®3 «O0 akTax rpa)xJaHCKOTO COCTOSIHUS», B TOM YMHCIIE Ha
OCHOBAaHHMH pelIeHusi cyna 006 00o3HaueHHH (akTa CMEpPTH WIH 00 OOBSIBICHUU
muna ymepuum.” [Ipy BCTYIHBIIEM B 3aKOHHYIO CHITy PELICHHH CYIa O IIPH3HAHHH
rpakaaHuHa OE3BECTHO OTCYTCTBYIONIUM BO3MOXKCH JIUIIh HCKOBOW TOPSIOK
paccMOTpEHHUs 3asBICHUS 00 0003HAYCHUHN OTIIOBCTBA.

Kpyr nun, oGmamaroniux mpaBoM Ha OOpallleHHE B CYyJZl C 3asiBJIEHHEM 00
onpenencHus (akTa MPU3HAHUS OTIIOBCTBA, aHAJIOTHUEH TOMY, KOTOPBIM 0003HA-
yeH B cT. 49 CK P®. DT10 maTh pebeHKa, ONeKyH WM MONeYUTeNh peOeHKa, JTUIIO,
Ha WKIWBCHUM KOTOPOTO HAXOJIUTCA PEOCHOK, caM peOCHOK MO JOCTHKCHUU

COBEPIICHHOJIETHUS.

! Ipaxmanckuii npoueccyanbHeii xogeke Poccuiickoit ®enepamuu or 14 mosGps 2002r. Ne 138-03 (pexm. ot
03.08.2018)// Cobpanue 3akoHoaaTeabcTBa Poccuiickoit @epepanunu. 2002. Ne46. Ct. 4532.

2 Kommenrapuit k [TIK P® / Ots. pex. M.C. Illakapsn. M.: TK Ben6u, npocmexr, 2017. - 688c.

3 DenepanbHblii 3aK0H OT 15 HOAGPs 1997r. Nel43-D3 «O6 akTax rpaxkIaHCKoro coctosuusy (pex. ot 03.08.2018)
// Cobpanue 3akoHoaaTenbcTBa Poceuiickoit @enepanun. 1997. Ne21. Cr. 1930
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Jlena 06 o6o3HaueHnH pakTa MpU3HAHUSA OTIOBCTBA MOJCYAHBI PAIOHHOMY
Cy1ly, MOCKOJIbKY K IMOJCYJHOCTH MHUPOBOIO CyAbU BCE JENa JEl, HE MMEIOIIHNX
CIopa, He OTHECEHBbI. YTO KacaeTcs TepPUTOPUATBHON MOJACYTHOCTH, TO 3asIBJICHUE
00 0003HaueHUU (PaKTOB, UMEIOLIUX IOPUANYECKOE 3HAUYCHHE, MTOJAETCS B CYIl IO
MECTY KHUTEIHCTBA 3aBUTENS (32 UCKIIIOUCHHUEM 3asBICHUS 00 0003HaYeHnn (ak-
Ta BIIAJCHHS | [Ob30BAHUS HEABHKUMBIM HMYILECTBOM).

B 3asaBienun 06 o603HaueHuu (hakTa MPU3HAHMS OTIOBCTBA YKA3bIBAIOTCS
Cyll, KOTOPOMY OHO aJpECOBAHO, 3asBUTEIb U MECTO €r0 XKUTEIbCTBA, 3AMHTEPE-
COBaHHBIC JIMIIA U MECTO UX XKUTEIHCTBA (HAXOXKJICHUA), CBEACHUS O peOeHKE, ero
OTIIE U JaTa CMEPTH MOCIEAHETO, Ta UENb, Al JOCTUKEHUS KOTOPOH HEOOXOIUMO
YCTaHOBJICHHE TaHHOTO (haKTa, B YEM BHIPA3HIOCHh MPU3HAHNE OTIIOBCTBA, KOT/IA, B
Kakoil (opme, MpU Kakux OOCTOATENbCTBAX, MEpE]] KaKUMU JIMIIAMH, YeM IMOJ-
TBEp)KJaeTcsl (PakT MPU3HAHUS OTIIOBCTBA, B YEM 3aKJIIOYACTCS MHTEPEC 3anHTe-
PECOBaHHBIX JIMII, UX OTHOIIECHUE (€CIIM OHO M3BECTHO 3asABUTENIO) K YCTaHOBIIE-
HUIO (DaKTa MPU3HAHUS OTIIOBCTBA. 3asBIICHNE 3aKaHUMBAETCS MTPOCHOOI K Cyay 00
o0o3HaueHnn (pakTa MPU3HAHKS OTIIOBCTBA KOHKPETHOTO JIUIA 10 OTHOMIEHUIO K
pebeHKy. 3asiBICHHE MOXKET COJepkKaTh XO0JIaTallCTBa, B YACTHOCTH, KaCAIOIIHUECs
UCTpeOOBaHMSI IOKA3AaTEIbCTB, KOTOPHIE 3asBUTEIh CAMOCTOSITENILHO MPEACTABUTH
He MoxeT. [lpunoxkenue K 3asBJIEHUIO, NOMHUMO KONMHW II0 YHUCIY
3aMHTEPECOBAHHBIX JINII, BKIFOYAET B c€0s B OCHOBHOM T€ JOKYMEHTBHI, KOTOPbHIC
OOBIYHO MPUJIATAIOTCS K UICKOBOMY 3asiBJICHHI0 00 0003HAYEHUHU OTIIOBCTBA. 3asiB-
JICHHE MOMMCHIBACTCS JINIOM, YIIPABOMOYCHHBIM Ha €r0 M0Aady.”

[TocnenctBust HecoOmOaeHUs TpeOoBaHUN O (opMe M COlIEpKaHUU 3asBII
eHus 00 o0o3HaueHuM (pakTa MpPU3HAHUS OTIOBCTBA TE€ e, UTO W MPHU IMOJade UC-
KOBOTO 3asBJICHUSI 00 0003HAYEHHUH OTIIOBCTBA.

OtcytcTBHE B 0COOOM MPOU3BOACTBE 00 0003HaueHHM (haKTa MPU3HAHUS

OTIIOBCTBA CTOPOHBI (OTBETUMKA) C TPOTUBOMOJIOKHOMN MO3UIKMEN TIO JIeTy B Ompe-

! Kommenrapuii k ['paxxnanckomy npoueccyanbHomy koaekcy P® / Ots. pen. I'.I1. Menues. M.: FOpaiir U3nar.,
2013. - 557c.

2 Hedennes E.A. Yuebuuk pycckoro rpakaanckoro cynonpousBojactsa / E.A. Hedenves; MI'Y um. M.B. JlomoHo-
cosa, Ky6an. I'oc. yH-T. KpacHonmap: Coser. Kybanb, 2011. - 480c.



77

JICTICHHOW CTENEHU BJIMSIET HA JOKAa3aTEIbCTBEHHYIO ACATENBHOCTD U MPEXKIE BCE-
ro Ha €€ COCTA3aTeNIbHbII XapaKTep, YTO B CBOKO OUYEPENb MOXKET CKa3aTbCAd Ha
0003HAYEHUH JCUCTBUTEIBHBIX 00CTOSATENbCTB. HelTpanu3arus mogo6Horo Hera-
TUBHOI'O SIBJICHUS B JIOKA3bIBAaHUU II0 PAaCCMaTpPUBAEMOM KATETOPHUM €N JTOCTH-
raeTcsi, B YaCTHOCTH, 3a CYET AKTUBHOI'O yYaCTHs B MPOLECCE 3aMHTEPECOBAHHBIX
Jul. BeIsiBIeHHE BCeX IOPUAMYECKH 3aMHTEPECOBAHHBIX B HCXOJE J€Na JIMI U
IPUBJICYEHUE WX K YYaCTHIO B MpoIecce HEOOXOIUMO HE TOJBKO C TOUKH 3PEHHUs
3aIMTHI UX MPAB U OXPAHSIEMOI0 3aKOHOM MHTEpECa, HO M M0 COOOPAKEHUAM J10-
CTH)KEHHUS LM J0Ka3blBAHUS - YCTAaHOBJIECHHUE JCUCTBUTEIBHBIX OOCTOATEIHCTB
nena. KateropuueH B JaHHOM OTHOLIEHUHW M 3aKOH, TPEOYIOIIUI MOATBEPKICHUS
UMEHHO TOTO (pakTa, YTO MOKOWHBIM MPH MKU3HH OJHO3HAYHO, 0€3 KaKHX-THOO
YCIOBUI M OTOBOPOK YKa3blBaJl Ha MPOUCXOXKACHHUE peOCHKAa UMEHHO OT HEro, u
CUMTAIONINI YK€ HETOCTATOYHBIMU COBMECTHOE MPOKMUBAHKUE C MATEPbIO PEOCHKA,
ydacTUe B BOCIUTAHUU U COJAEPKAHUU peOEHKa U MHbIE (PaKTOPbI, KOCBEHHO IMOJ-
TBEpXKAAIOUIME OMOJIOTMYECKOE POACTBO (UTO MMEJIO MECTO IO paHee JNEHUCTBYIO-
ieMy 3aKOHOAATeNbCTBY). TOJIBKO J0Ka3aTeNbCTBA OJHO3HAYHOTO COJIEPIKAHUS:
«S1 oteny aTOro pebeHKa», UCKIIOYAIOIIETO BEPOSATHOCTh MHOTO CYKIEHUS, Jat0T
TPaBO CyIy CAENATh BBIBOL 00 0OOCHOBAHHOCTH 3asBICHHA. IIpH JaHHOM MOTYT
OBITh HCIIOJIb30BAHBI BCE MPEAYCMOTPEHHBIE 3aKOHOM CpPEJCTBA JIOKA3bIBAHUSI.
Yamie Bcero - 3T0 NMCbMEHHBIE JOKA3aTeNbCTBA (MMCbMa M MHBIE MOYTOBBIE OT-
MpaBJIeHUs, 3aMIMCKH, aHKEThI, 3asiBJICHUS, OOBSICHEHUS U MOKa3aHUs Ipemnoara-
eMOro OTIa pebeHKa MO0 TPakJaHCKUM, YTOJOBHBIM, aAMUHUCTPATUBHBIM JIe]aM U
T.11.). [loka3anust cBuaeTenel Takke 3aHUMAIOT 3HAYUTEIbHOE MECTO B CPEICTBaxX
JIOKa3bIBaHUsSI, UCIIOJIb3yEeMbIe NMPU PACCMOTPEHHHU e 00 oO0o3HaueHuM (axrta
IPU3HaHUS OTUOBCTBA. OTHOIIEHHE K YKa3aHHOMY BUy JI0Ka3aTEJIbCTB, KaK U IPH
paccMOTpeHHuH eyl 00 0003HaYEeHUU OTIOBCTBA B MCKOBOM IPOM3BOJCTBE, HEO/I-
HO3Ha4yHO. Bce yalle uenoap3yroTcesl 3ByKOBBIE 3alMCH B COYETAHUU C BUE03aIlH-

ChIO. HpaKTI/I‘-IeCKI/I HCKIIIOYCHO HCIIOJIb30BAaHHUC CYI[G6HO-MGI[I/ILII/IHCKI/IX 9KCIICP-

! Yypunosckas H.A. Vcranosienue (pakToB, HMEIONUX IOPHIMUECKOE 3HAUYCHHE B 0COGOM IPOM3BOICTBE IPaIaH-
CKOT'0 M apOuTpakHOro npouecca. ABroped. nuc.kaun. opua. Hayk. ExarepunOypr: 2007. - 18c.
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TH3. B TO K€ BpeMsi paciipocTpaHeHbl NOYEPKOBEAUYECKUE IKCIIEPTU3bI, Ha3HAYAcC-
MBbIE B Clly4a€ COMHEHHMS B MOJUIMHHOCTH NMHCbMEHHOIO JOKAa3aTeIbCTBA, COCTAB-
JICHHOTO OT MUMEHH TIPE/IIONATraeMoro oTIa. "

Pemenue cyna o0 ya0BIETBOPEHUH 3asiBiIeHUsI 00 0003HAaUeHNUU (PakTa Ipu-
3HaHUS OTIIOBCTBA B CBOEH PE30JIOTUBHON YacTH, KaK U penieHrue 00 0003HaueHUN
OTILIOBCTBA, BBIHECEHHOE B MOPSAJIKE UCKOBOTO IIPOU3BOJICTBA, JOJKHO COJAEPKAThH B
ceOe BCE T€ CBEJECHMSI, KOTOPbIE HEOOXOIMMBI JJIsl TOCYAAPCTBEHHOW perucTpanuu
omnpenesieHus: oTioBcTBa. [Ipyu maHHOM camo penieHue, Oyaydyd OCHOBaHUEM IS
TAaKOM pEerucTpaluy, 3aMEHUTh COOO0N JOKYMEHT, BbIJIaBa€Mblil OpraHaMu 3arucu
AKTOB TPAXKIAHCKOTO COCTOSHHS, HE MOJKET.”

Jliist pemieHust Bonpoca 00 OTLOBCTBE B MOPSAKE 1€, HE UMEIOIIHNX CIIOpa,
HE MMEET 3HAueHHUs Bpems poxkaeHus: peOeHka. OnHaKoO cieqyeT UMETh B BUAY,
YTO NIl AeTel, poxkaAeHHbIX A0 1 okTa0ps 1968 r., T.e. 10 BBeAECHUS B JEHUCTBUE
OCHOB 3aKOHOJIaTENbCTBA O OpaKe U CEMbE OT JIMII, HE COCTOSIBIIUX B Opake, (hakT
NPU3HAHUS OTLIOBCTBA B CIIy4ae CMEPTH JHIla, KOTOPOE MPU3HABAIO ce0s OTLIOM
pebeHKa, MOKET OBbITh YCTAHOBJIEH CYAOM IPU YCIOBUH, YTO peOEHOK HAXOAMJICA
HA WDKJIMBEHHH STOTO JINIA K MOMEHTY €ro CMepTH 6o panee”.

Takum oOpazom, mpu 0003HaueHHU (haKTa PETUCTpALUU POKIEHUS, YChI-
HOBJIEHUS1, Opaka, pa3Bojia U CMEPTU 3aKOHOJAaTelb TOBOPUT HE O (akTe poxie-
HUs, YCBIHOBJICHHMSI, Opaka, pa3Bojia U CMEPTH, a 0 akre ux perucrparuu. OObIu-
HBIM TOPSIIOK PErMCTpalii POKJIEHUs, YCHIHOBJICHHS, Opaka, pa3Boja U CMEPTH
YCTaHOBJIEH 4epe3 opraHsl 3arca. Ho ecnu B opranax 3arca He COXpaHWJIACh COOT-
BETCTBYIOIIAsA 3allMCh U B BOCCTAHOBJIEHUH TAKOW 3allMCU OpraHaMu 3arca oTrkasa-
HO WIHM eclid (PaKT perucTpauuy pOKIEHHUSA, YCHIHOBIIEHHUS, Opaka, pa3Boja U
CMEpPTH MOXKET ObITh BOCCTAHOBJIEH TOJILKO Ha OCHOBaHHUH PEUICHUs CyJa, TO (pak-

ThI YCTaHABIIMBAIOTCS B CyI€OHOM MOPSIJIKE.

! laprsin A.T. JlokasaTenbcTBa B TPaKIAHCKOM Mporecce. M. :«3akoHoaTenseTBo», Ne6, mions 2005.-134c.

2 Jlauunos E.IT. I'paxxnanckuii npoueccyanbHelil koaeke Poccuiickoit denepannu: Kommenrapuu. Iloctareiinsie
marepuansl. CyneOHas n agBokaTckas npakTrka. Oopasusl qokymenroB. M.: TK Benbwu, 2016. - 736c.

3 Hanmwmua B.U., Peyrop C.U. IOpuanyeckue dakTel B cCOBeTCKOM cemeriHoM mnpaBe / Hayu. pen.: Pasno ©.M. -
Ceepanosck: M3a-Bo Ypan. yH-ta, 1989. - 155 c.
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@dakT MpU3HAHUS OTLHOBCTBA MOXKET ObITh YCTAHOBJIEH CYIOM IO MpaBuiIam
JIel, He UMEIOIINX Cropa,, npexycMoTpeHHbIM riaasoit 28 ['TIK P®, npu ycnosuw,
YTO HE BO3HHMKAET CIIOpa O mpase. Eciu npu nojiaue 3asBIeHNS WA PAaCCMOTPEHUN
JieJla B TMOPSIAKE €N, HE MMEIOLIMX CIOpa, YCTAHABIMBAETCS HAIMYUE CIOpa O
npaBse, MOJIBEIOMCTBEHHOIO CYyJy, CyJ BBIHOCUT OIpeaesieHue 00 OCTaBJICHUHU 3a-
sBJIeHUs] 00 0003HaueHUH (hakTa MpU3HAHUS OTIIOBCTBA O€3 pacCMOTPEHUSs, B KO-
TOPOM pa3bsICHAET 3aABUTEII0 W APYTMM 3aMHTEPECOBAHHBIM JIMIIAM HMX IMPABO

pa3pelInuTh CHOP B MOPSIKE UICKOBOTO MPOU3BOICTBA.

§2.3 OcobennocTH /1es1 00 yCTAaHOBJIEHUM (PAKTA HECHACTHOIO CJIy4Yasi.

CornacHo cratbe 3 denepanbHoro 3akoHa oT 24 utons 1998 r. Ne 125-D3
«O0 00s13aTE€TLHOM COLMATILHOM CTPAaXOBAaHUU OT HECYACTHOTO CIIydasl Ha MPOMU3-
BOJCTBE U MPOdeCcCUOHANbHBIA 3a00JIEBAHMIN CTPAXOBBIM CIy4aeM HPHU3HAETCS
HOJITBEPXKJICHHBI B YCTAHOBJIEHHOM MOPsIKE (aKT MOBPEXKACHUS 310pOBbs 3a-
CTPaxOBAaHHOTO BCJIEICTBHE HECYACTHOrO Ciyyasi Ha MPOU3BOACTBE WM mpodec-
CHOHAJIBHOIO 3a00JeBaHMs, BJICKYLIUH BO3HUKHOBEHHE 0053aTENbCTBA CTPAXOB-
I{MKA OCYIIECTBIISTH 00ECIIEUEHHE 10 CTPAXOBAHHIO .

HecuactHplii ciyyaii Ha IpOU3BOJICTBE — COOBITHE, B PE3yJIbTaTE KOTOPOTO
3aCTPAaXOBaHHBINA MOJTYYWJI YBEUbE WM MHOE MOBPEKICHUE 310POBbs MPU HCIIOJ-
HEHUU UM O0S3aHHOCTEW MO TPYJOBOMY JOTOBOPY (KOHTPAKTYy) U B MHBIX ycCTa-
HOBJICHHBIX YKa3aHHbIM DenepalibHbIM 3aKOHOM CIIydasiX Kak Ha TeppUTOpUU
CTpaxoBaTeJs, Tak U 3a ee mpeenaMu JU00 BO BpeMs CIeI0BaHUS K MECTY pabOThl
WM BO3BpAILEHUSI C MEeCTa pabOThl Ha TPAHCIIOPTE, MPEAOCTABICHHOM CTpaxoBa-

TCICM, U KOTOPOC ITOBJICKIIO H€O6XOI[I/IMOCTI) MepeBO/Ja 3aCTPaAXOBAHHOI'O HA APY-

! ®enepansupi 3akon ot 24.07.1998 Ne 125-03 "O6 00s3aTeIbHOM COLHATLHOM CTPAXOBAHMH OT HECYACTHBIX
cily4aeB Ha NPOU3BOJCTBE U npodeccroHanbHbIX 3a00neBanuii” (pea. ot 03.08.2018) / CoOpanue 3akoHOAATENb-
ctBa Poccuiickoit @eneparuu. 2001. Ne25. Cr. 2275.


http://www.consultant.ru/document/cons_doc_LAW_304202/4298e2b6335d0dc96746d803f69a2ee04a592bed/#dst101235
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ryto paboTy, BpEMEHHYIO WM CTOMKYIO YTpaTy UM MPOQPECCUOHAIIBHON TPYIOCIIO-
COOHOCTH JIUOO €ro CMEPTh.

B nynkre 12 Ilocranosnenus Ilnenyma BepxoBaoro Cyna Poccuiickoit ®e-
nepaiu ot 10.03.2011 1. Ne 2 «O mpuMeHEHUU CyJaMH 3aKOHOJIAaTEJIbCTBA 00
00s13aTEIPHOM COIMAILHOM CTPAaXOBAaHUU OT HECUACTHBIX CIIy9aeB Ha TPOU3BOI-
CTBE U MpoheCcCUOHANTBHBIX 3a00JI€BaHNI» Pa3bsICHEHO, YTO KBATU(DUIUPYIOITUMU
MpPU3HAKaMU CTPAXOBOTO CIIy4dast SIBJISIOTCS:

- ()aKT MOBPEXKICHUS 3I0POBBS, MOATBEPKICHHBINA B YCTAHOBJICHHOM MOPSJIKE;

- IPUHAJICKHOCTh MTOCTPAJIABIIETO K KPYTY 3aCTPaxXOBaHHBIX;

- HAJIMYKME NPUYUHHOMN CBSI3U MEXY (DaKTOM IMOBPEKICHUS 3I0POBbSI U HECUACT-
HBIM CITy4aeM Ha MPOU3BOACTBE WM BO3JICUCTBUEM BPEAHOTO MPOU3BOICTBEHHOIO
dakropa’.

[To cmbIcny AEHCTBYIOIMIETO TPYAOBOTO 3aKOHOAATENIHCTBA HECYACTHBIMU
CIIy4asiMU TIPU3HAIOTCS T€, KOTOPhIE MPOU3OIILIU C paOOTHUKOM TP UCTIOTHEHUU
UM TPYJOBBIX 00s3aHHOCTEN M pabOTHI MO 3aJaHUI0 A[IMUHUCTPAIlMU WIH PaboTo-
naTens - (pU3nYeCcKoro JuIa.

Cratbst 227 TpymoBoro koxekca P®’ paciundpoBbIBaeT MOHSTHE HECYACT-
HOT'O Cly4dasl Ha MPOU3BOJICTBE, YCTAHABJIMBAS, YTO PACCICIOBAHUIO U yUETy MOJ-
JIekKAT T€ HECYACTHBIE CIy4au, KOTOPbIE TPOU3OILIN:

1. Ha Tepputopuun paboroaaresns 1100 B MHOM MECTE BBITIOJIHEHUS paOOTHI B
TeueHue pabouero BpEeMEHH, a TaKKE BPEMEHU YCTaHOBJICHHBIX TIEPEPHIBOB U Bpe-
MEHHU, HEOOXOUMOTO JIJIsi IPUBEJICHUS B MOPSIOK OPYIUN MPOU3BOJCTBA U T.1.,
WJIU TIPU BBITTOJTHEHUH PaOOTHI 3a TIpeieiaMu YCTaHOBJIGHHOM /1Jis1 paOOTHHKA TIPO-
JOJDKUTEIBHOCTH pabodyero BPEMEHH, B BBIXOJHBIE M Hepabouue Mpa3gHUYHBIC
JTHU.

2.1Tpu ciaepoBaHuU K MECTY pabOThI WJIM C pabOTHI HA TPaHCIOPTE, MPEo-

CTaBJICHHOM pa60T0z[aTeJ1eM, a100 Ha JTUYHOM TPAHCIIOPTC B CJIy4dac €ro UCIIOJIb-

! Mocranosnennue ITnenyma BepxoBHoro Cyna P® ot 10.03.2011 Ne 2 «O npuMeHeHHH CylaMH 3aKOHOAATENILCTBA
00 00s13aTeIbHOM COIIMAIILHOM CTPaXOBaHMM OT HECYACTHBIX CIIy4aeB Ha MPOM3BOJCTBE M NPOdeccCHOHANBHBIX 3a-
OosieBannit»// bromerens BepxosHoro Cyna P®. 2011. Ne 19.

2 TpymoBoii kozekc Poccniickoii @enepammn ot 30 aexabps 2001 T. Ne 197-®3 (pex. ot 05.07.2018 ) // Cobpanue
3akoHomarenscTBa PD. 2002, Ne 1, u. 1, ct. 3; 2013. Ne 52, 4. 1, cT. 6986.
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30BaHUs B CIYKEOHBIX LEISAX MO PACIIOPSIKEHUIO pabOTOAATENs WK MO COIJialle-
HUIO CTOPOH.

3.Ilpu ciieoBaHNU K MECTY CIIyKEOHOW KOMaHJIMPOBKHA U OOpAaTHO, BO Bpe-
Msl CIIy’)KEOHBIX TI0€3/10K Ha TPAHCIOPTE, MPH CIEAOBAHUU IO PACIIOPSLKEHUIO pa-
0oTonaTenst K MECTY paOOThl, B TOM YHCJIE MEIIKOM.

4.1lpu cnenoBaHUM Ha TPAHCIIOPTHOM CPEJCTBE B KAUE€CTBE CMEHIIMKA B II€-
PUOJ MEXTYCMEHHOI'O OT/IbIXA.

5.I1pu paboTe BaXTOBBIM METOJOM BO BpEeMs MEXIYCMEHHOTO OT/bIXA.

6.Ilpu ocyliecTBIEHUN UHBIX MPaBOMEPHBIX ICHCTBHUM, OOYCIOBIEHHBIX
TPYAOBBIMU OTHOIICHUSIMH JTNOO COBEPIIIAEMBIX B MHTEpEcax paboToAarens, B TOM
YHClie HApaBICHHBIX Ha MPEIOTBpPAIICHHE KaTacTpo(dbl, aBapuu WM HHBIX Upe3-
BBIYAITHBIX 0OCTOSTEILCTB TGO B pab0Tax 110 JIMKBUIAIMN HX TOCIEACTBHIA .

Omnpenensisi TOABEJOMCTBEHHOCTh NPUBEIEHHOW KaTErOpPHH JIeJl, Ba)KHO
INOMHHUTb, YTO IO OOIIEMY MpaBUILy PACCICAOBAHUE U YYE€T HECUACTHBIX CIy4yacB
Ha TPOM3BOJCTBE MPOU3BOAATCA B aIMUHUCTPATUBHOM Topsiake. Tak, B COOTBET-
cTBUU co cT. 229 TpynoBoro koaekca PO o0s3aHHOCTH IO paccieOBAaHUIO U yue-
Ty HECUACTHBIX CIIy4yaeB BO3Jlaraercs Ha paboTronaTens, a UMEHHO paboToaTeNb
00s13aH HE3aMEIIUTENIBHO CO37aTh KOMHUCCHIO JUISl PaccieOBaHUs HECYACTHOTO
cllydasi, B COCTaB KOTOPOM JOJKHBI BXOJUTh KaK MPEJCTaBUTENN paboTonaTesl, B
TOM YHCJIE€ CIIEHUATNCT MO0 OXpaHE TpyHa, TaK U MPEACTABUTEIN MPO(PCOI03HOrO
WIA WHOTO YIOJIHOMOUYEHHOTO MPEACTaBUTEIHLHOTO opraHa paboTHukoB. [1o xax-
oMy (haKTy HECUACTHOTO ciiydas 0(hOpMIISIETCS] aKT O HECYACTHOM CiIydae Ha Mpo-
W3BOJICTBE, MPU TAHHOM TIPY TPYITIOBOM HECUACTHOM CIlTydae Ha KaKJIOro MocTpa-
JI@BILETO aKT COCTABISIETCS OTACIBHO.

OpHako ecnu Mo KaKUM-TMOO MpUYMHAM COOTBETCTBYIOIIMM aKT CBOEBpE-
MEHHO COCTaBJIeH He ObLI TMO0 ObUT yTpaueH Mociie COCTaBIEHUS, & BOCCTAHOBUTD

€0 HCBO3MOKHO, 3aWMHTCPCCOBAHHBLIC JiMIlda HMMCKOT BO3MOKHOCTH YCTAHOBHUTH

! Monoxenne «O6 0COGEHHOCTAX PACCIICIOBAHMS HECUACTHBIX CIY4acB HA IPOM3BOICTBE B OTACHBHBIX OTPACIAX U
opranuzanuax» (yrB. [locranosiennem Munrtpyna P® or 24 suaps 2002r.) // Poccuiickas razera ot 12 nexaOps
2002r. Ne237

2 Tpynooii kozeke Poccuiickoii ®exepammn ot 30 gexabps 2001 r. Ne 197-®3 (B pex. ot 05.07.2018 ) // Cobp.
3akoHoaarenbeTBa PAD. 2002. Ne 1, 9. 1, cT. 3; 2013. No 52, 4. 1, cT. 6986.
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(akT HECUACTHOT'O cillyyasi B CyJJ€OHOM MOPsIIKE B paMKax Jell, He HMEIOIUX CIO-
pa.

3asBUTENEM IO MPUBEAEHHON KaTETOpUU JIET MOXKET BBICTYIATh PaOOTHHK,
C KOTOPBIM IPOM30ILIEN HeCYacTHbIN ciay4ail. [Ipu naHHOM paboTHMKaMu NpU3HA-
I0TCS. HE TOJIKO HEMOCPEACTBEHHO JIMLa, paboTaIIKe 10 TPYJIOBOMY JI0IOBOPY,
HO U:

-CTYJI€HTbI, IPOXOIAIINE IPOU3BOJICTBEHHYIO IPAKTUKY B OpraHU3aIMIX;

-ITU1[A, OCYKJICHHBIC K JIMIICHUIO CBOOOIBI U MIPHUBIIEKAEMBIE K TPYAY aIMUHUCTPA-
UE MECT 3aKJIIOUEHUS;

-IpyTye Jula, y4acTBYIOUIME B IPOU3BOACTBEHHOM JI€ATEIbHOCTH OpraHU3allu.

Kpome Toro, ¢ mojioOHBIM 3asiBICHHEM MOTYT OOPAaTUTHCS U WKIUBEHIIbI
paboTHUKA, OTUOIIEro B pe3ysibTaTeé HECUACTHOTO Cllydas, KOTOPbIM YCTaHOBJIE-
HUE UCKOMOTO (hakTa Oy/eT HeoOXOIMMO ISl TOTYUYEHUsI COLUAIBHOTO obecrneye-
HUS

B kauecTBe 3aMHTEpEeCOBAaHHBIX JIUI] K YYaCTHUIO B JieJie JOJDKHBI ObITh MPH-
BJICUCHBI AJMHHHUCTPAIHS TPEANPHUITHS, HAa KOTOPOM TMPOHU30IIET HECUACTHBIN
cllydail, a Tak’Ke€ OpraHbl IEHCHOHHOTO M colMalibHOro obecrneuenus. Heooxonu-
MOCTh MX y4acTus B Jiejie 00yClOBJI€HA HAIMYUMEM Yy HUX MaTepHUaIbHO-TIPABOBOU
3aMHTEPECOBAHHOCTh: B KOMIIETCHIIMM JaHHBIX OPraHOB HAaxXOJUTCS BOIIPOC O
IPEIOCTABIICHUHU 3asBUTENIO COLMAIBHOIO OOECHEeUeHHUsl B Cilydyae yJIOBJIETBOpE-
HUS €ro TpeOOBaHMIA.

B OGonbuminHCTBE cioyyaeB ycTaHOBIEHHE (pakTa HECYACTHOIO ciiydasi He0O-
XOJIMMO 3asBUTEIO JJIA MOJIyYeHHs NMEHCUM WJIM HAa3HAYeHUs MOCOOUs MO COLM-
QIbHOMY CTpPaxOBaHHUIO, MOCKOIBbKY cT. 8 DenepanbHoro 3akoHa «OO0 OCHOBax
0053aTE€IbHOTO COLIMAJIBLHOTO CTPAaXOBaHUsD MPEIyCMaTPUBAECT MOCOOME B CBSA3H C
MOJIy4YeHUEM TPYJIOBOTO YBEUbsl B KAYECTBE OJTHOTO U3 BHUJIOB CTPAXOBOr0 obecre-

2
YCHUA IIO0 O6H33T6J'IBHOMY CONMAJIbHOMY CTPAaxXOBAHUIO . OI[HaI(O, KaK BHJIHO H3

! 3omoryxun A.J. TIpo6ieMbl CyIOMPOM3BOACTBA MO ACIaM 00 YCTAHOBICHHH (HAKTOB, HMEIOIUIMX OPHIHUCCKOE
3HaueHue B ocoboM npoussozctse: M.: FOpaiir-Usnat, 2009. - 76¢.

2 ®OenepanpHblil 3ak0H "O0 0CHOBAX 00513aTEIHHOTO COMUANBHOIO cTpaxoBaHus” oT 16.07.1999 Ne 165-®3 (pen. ot
03.08.2018) // Cobpanue 3axononatenscTBa Poccutickoit @eneparmm. 2002. Ne43. Cr. 1375.
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TEeKCTa 3aKOHa, IPABO HA MEHCUIO WM MOCOOUs MOPOKAAET HE HEIOCPEICTBEHHO
(akT HECUACTHOTO Cllydyasi, HO HAaCTyIUIEHUE TPYJAOBOTro yBeubs. [Ipu maHHOM, Kak
cupasennuBo otmevan E.M. Actpaxan, HE ciaeAyeT IyTaTh NOHATHS «HECUYACTHBIN
CIy4yai» M «TPYJOBOE€ YBEUbE», MOCKOJBKY TPYIOBOE YBEYBE - ITO IMOCIEACTBUE
HECYACTHOIO ClIy4asi, HO HE CaM HECUACTHBIN cnyqaﬁl.

COOTBETCTBEHHO, B IPEAMET JOKA3BIBAHUS 1O JejaM MPUBEAEHHON KaTEero-
pHUU BCerJa BXOAUT HE TOJbKO caM (haKT HECUACTHOIO CIIy4dasi, HO U €ro CJIEICTBHUE
- HACTYIIMBILIEE TPYIOBOE yBeUbe. Eciu e cynoM OyleT yCTaHOBJIEHO OTCYTCTBUE
TAKOT'0 yB€Ubsl JIMOO €CIM OHO HE HAXOJUTCS B IPUUYMHHON CBSI3U C UMEBIIUM Me-
CTO HECUACTHBIM Cllydae, CyJ JOJDKEH OTKa3aTh B 0003HaU€HHH (paKTa HECYACTHO-
ro cily4asi KaKk He UMEIOIIET0 IOpUINYECKOro 3HaueHus. [Ipu JaHHOM B KOMIIETEH-
LIMIO CyJla HE BXOAT BOIPOCHI O CTEIIEHH U XapaKTepe MOBPEXKIACHUIM, O HACTYIUIE-
HUU MHBAJIMIHOCTH B PE3YyJIbTAaTE HECYACTHOTO CITydas.

B oco0om npou3BoAcTBe (pakT HECUACTHOTO Cilydas MOXKET ObIThb YCTaHOB-
JIeH, KOTJ]a €ro HEBO3MOXHO YCTAHOBUTH OOBIYHBIM, BHECYAECOHBIM MOPSJIKOM U
3asiBUTENb MPEACTABUT TOMY JOKAa3aTeIbCTBA. TakMM 00pa3oM, B Cy/A€ JaHHBIN
(dakT NOJJIEKUT YCTAHOBJICHUIO MTPU HAJTMUYUU OJTHOTO U3 CJIEAYIOIIUX YCIOBUMA:

a) aKT 0 HECYaCTHOM CliIy4yae BOOOIE HE COCTABIISJICSA U COCTABUTH €r0 YK€ HEBO3-
MO>KHO;

0) akT OBLI COCTaBJI€H, HO YTpPa4eH W BOCCTAHOBHUTH €ro HEBO3MOXKHO;
B) MPY COCTABJICHUHU aKTa JOMYyIlleHa OIMOKa, 3aTpyaHsoIIas mpu3HaHue (akra,
KOTOPYIO HEJIb3s UCIIPABUTh BO BHECYIE€OHOM IMOPSIKE.

B o0ocHoBaHue 3adBIIEHHBIX TPEOOBAHUN Cyly MOTYT OBITh MPEICTABICHBI
JT00bIe BUJIBI I0KA3aTENbCTB. TaK, 3aBUTEIb MOXKET CChUIATHCA HAa MEAUIMHCKUE
JOKYMEHTBI, MOATBEPKAAIOIINE HAIMYNAE MOBPEKIECHUNA U MOMEHT UX BO3HHKHO-
BEHMSI, CBUJIETENIbCKHUE MOKa3aHUs U T.1.

B mpakTuke 1071bHO 4acTO MOXET BOBHUKHYTh HEOOXOIMMOCTh HAJIOKEHUS
OrpaHUYECHHMI Ha pacCMAaTPUBAEMYIO KAaTETOPUIO €Nl OT CXOXUX MHCTUTYTOB, KO-

TOPBIC CBA3aHbI C MMCBIIMM MECTO Ha MPCANPHUATHH HECUACTHBIM CIIy4dacM. Takum

! Actpaxan E.J. Pa3Burue 3aKk0OHOIATENBCTBA O EHCHX pabounM u ciyxamum. M.: FOpua. mur., 1971. - 216 .
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o0pa3oM, 4aCcTO KOMIIETEHTHbIE OpraHbl MOTYT OTKa3aThb B PACCMOTPEHHUM aKTa O
HECYaCTHOM ciiy4ae, 0€3 MPUYMH CChIJIAsSCh HA COMHEHHS B €r0 MPaBI0INOI00HO-
ctu. [Ipencrasisiem, 9To0 B JaHHOW CUTYyaIllMH YCIIOBHUS JJIsS YCTaHOBJICHUS (pakTa
HECYACTHOTO cliydasi HE UMEIOT MecTa ObITh. 3asBUBIIEMY JHILy HaJOOHO TIPOUTH
NpoIEeAYpy OCHAapUBaHUS JIEUCTBUM OpraHa TOCYJapCTBEHHOTO YIIPaBICHUS B
paMKax MpOU3BOACTBA U3 MyOJUYHBIX TPABOOTHOIICHH.

[Tomumo sToro, mpeamnosaraerca BepHou noszunus P.®. KammuctparoBoi,
noJjiararomias, 4YTo CyJl UMEET MPaBO MPUHSITH 3asBJICHUE 00 yCTaHOBJIEHUU (pakTa
HECYACTHOTO CJIy4asi U B TOM ClIy4ae, €ClId aKT HUKOTJa HE COCTaBJsUICS JIMOO B
CJIEJICTBUU HEKOTOPBIX OOCTOSITENILCTB OBbLT YTEPSH, U «ECJIM MPU HAMMCAHUU aKTa
B €T0 COJIepKaHKEe BKpajlach OIMMOKA WJIM HETOYHOCTh, KOTOpas JUIIAET €ro JI0Ka-
3aTEJIbCTBEHHOW CHUJIBI, @ TIOCOJIEMCTBOBATh MCIIPABICHUIO €€ KOHKPETHBIM OpraH
He MOXeT» . BMecTe ¢ 9THM OTKa3 pabOTOHATENS OT HAIKMCAHMS aKTa HE MOXKET
SBJIATHCS YCIIOBUEM JIJIsl YCTAHOBJICHUS (DakTa HECYACTHOTO CiIydasi B psAy A€, He
UMEIOIIUX cropa. B momo6Ho# cutyannu pabOTHUKY CiieayeT 0OpaTUThCS B CYJI C
Xano00il B roCyJJapCTBEHHYIO0 MHCIEKIUIO TPyAa JIMOO MCKaTh 3aIUTHI B CyA€ B
pamMKax 0oOIIENCKOBOTO MPOU3BO/ICTBA.

[ToquepkHeM, 4TO B 0OCOOOM MPOU3BOJACTBE MAHHBIM (PakT MOXKET OBbITh
YCTaHOBJIEH TOJIBKO IIPU OTCYTCTBUHU crniopa o mpase. [logaHHOMy 1iisi onpenene-
HUS TIPOLIECCYAIBHOTO MOPAJIKAa PACCMOTPEHHUS Jiea Py HAJIUYHUKU YCIOBUM, yCTa-
HOBJIeHHBIX CT. 231 TK P®, ocoboe BHMMaHKE HEOOXOIUMO OOpaTUTh Ha IIeJIb Ha
MPaBOBBIX OCHOBaHUsX 3aaBuTeNss. OcHOBbIBasich Ha cT. 231 TK P® cnop no Bo-
mpocaM paccieoBaHus, 0QOPMIIEHUS U yueTa HECUACTHBIX CIy4aeB, HEMPU3HAHUS
(dakTa HECUacTHOIO ciiydasi paboTojaresneM, OTCYTCTBHUE IMOMOIIM B XOJE pacciie-

AO0BaHHA W COCTABJICHMH COOTBCTCTBYIOIICTO aKTa, pa3HOIJIACUS 11O ITOBOLY CO-

! Kammuctparoa P.®. [lena 06 yctaHOBJICHUHU (aKTOB, OT KOTOPBIX 3aBUCHT BOZHUKHOBECHUE, H3MCHCHHUE HITH TIpC-
KpallleHHe MpaB IpakIaH U IopUanveckux juil / «HaydHblii KOMMEHTapuil CyIeOHON MPAKTUKHU 10 TPaKIaHCKUM
nenam 3a 1962r.». M.: Toctopuznat, 1963. - 202c.
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ACPKaHUA aKTa O HECHACTHOM ClIydac pacCMaTpUBaArOTCAd COOTBCTCTBYIOIIHMM Op-

o 1
TaHOM IroCy1apCTBCHHOW MHCIICKIIMKU TpyAda WK CYIOM .

Ecnu mopoOHble pa3Horyacusi BIEKYT HeENpHU3HaHUE (paKTa HECYACTHOTO
cllydasi, a €ro yCTaHOBJICHHE HEOOXOAMMO JJIsl MOCJEAYIONIEr0o Ha3HAUYEHUs TEH-
cuu, (GakT MOAJEKUT YCTAHOBICHUIO B 0COOOM MPOU3BOJICTBE (HE3aBUCUMO OT 00-
palieHusi B OpraH rocyJapCcTBEHHON MHCIEKIMU Tpyna). Eciau ke ycTtaHoBiIeHHE
¢dakTa HEOOXOIUMO IS MOCIEIYIOMIET0 BO3MEIEHUS Bpea, MPUIMHEHHOTO 3710-
POBBIO, BBIIICYIIOMSHYTBHIE PA3HOTJACHS CBUAETENIBCTBYIOT O HAJIWYUHU CIOpA O

IIpaBe, KOTOPBIHN CIEAyET PAaCCMATPUBATh B HCKOBOM IPOU3BOCTBE.

CrnenoBatenbHO, CyJ MMEET IPaBO ONPEAEATh (aKT HECUACTHOrO Ciyvas
TOJIBKO TOT/a, KOTJIa HE BO3MOKHO €r0 YCTAHOBUThH BO BHECYJEOHOM MOPSAIKE, YTO
HEOOXOJUMO TMOJATBEPAUTH COOTBETCTBYIOIIEH JOKyMEHTalue. 3asBieHHe
HaIIpaBJIsETCS B IPOU3BOJACTBO CYyJIa B TEX CIy4asix, KOI/Ja akT O HECYACTHOM CIIy-
Yyae HUKOI'/Ia He ObUI COCTaBJIEH U COCTABUTH €r0 B MPUBEIEHHOE BpEMS HE SBIISIET-
Csl BO3MOKHBIM, JIM0O0 akT ObUI HaImMCaH, HO B CBSI3U C HEOIpeneIEHHON uepenoi
COOBITHI ObUT YTEPSH U BOCCTAHOBJICHHE €r0 BO BHECYIEOHOM MOPSAIKE ObLIO HE-
BO3MOXXHO JIMOO MpPH HANMHWCAHUU aKTa JOMYCTUIM OMIMOKY, MPENATCTBYIOIIYIO
IpU3HaHHUIO (paKTa HECUACTHOIO Cliydyasi, U UCIIPABJICHUIO 3Ta OLIMOKa BO BHECY-
neOHOM NOpsAJIKe He mojJiexkana, Bmecre ¢ TeM, cya 00s13aH yUUThIBaTh, 4YTO FOPH-
JTUYECKOE 3HAYCHHE MUMEET JIMIIh HECUACTHBIM Ciydaid, OBJICKIINI 3a cO00il Tpy-

JIOBOE YBEYBE.

I'naBa 3. NHble npoueccyajbHbie 0COOEHHOCTH PAcCMOTPEHMS JeJ 00
yCTaHOBJIeHUN (JAKTOB UMEIONIUX HPUINYECKOE 3HAYEHN
§ 3.1 TpeGoBanus K (popMe U COEPKAHMIO 3asIBJICHHUS 00 YCTAHOBJIE-

HHUHN (l)aKTOB, HMCHOINUX HPHINYCCKOEC 3HAYCHUC.

! Tpynosoii koxexe Poccmiickoii ®exepammn ot 30 xexabps 2001 r. Ne 197-®3 (B pex. ot 05.07.2018 ) // Cobp.
3akoHomarenscTBa PD. 2002, Ne 1, u. 1, ct. 3; 2013. Ne 52, 4. 1, cT. 6986.
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Omnpenenenre TeX WM WHBIX 0OCTOSTENBCTB KU3HU U (AKTOB MOXKET MOHA-
TOOUTHCSI B T€X CIIydasX, KOTJa OHM MOTYT MOBJIEYb 32 COOOM MPaBOBBIC MOCTE-
ctBus. [IpumepoM ropuaudeckux (akToB CIYXKHUT (PakT CMEpPTH HHAUBUAA(OH
MOJKET TOBJI€Yb, B OCOOEHHOCTH, MOJOOHBIE MOCIEACTBUS, Kak OOHapyKEHUE
HaCJIe/ICTBa, OCTAHOBKA BBITUIATHI IEHCUU U TAK JaJiee) WU €ro yCTpoHuCcTBa Ha pa-
00Ty (MOXET TMOBJIeYb 00pa3oBaHHE OOOIOJIHBIX MPAB U 00sI3aHHOCTEHN y pabOTHHU-
Ka U paboroaarens).

Yame Bcero nooOHbIe (PakThl MOATBEPKIAIOTCSA IPU MOMOLIM TOKyMEHTa-
[IUH, ¥ 3aMHTEPECOBAHHOMY JIMIly HET HaAOOHOCTH MPUHUMATh, KaKHEe-THOO MEpHhI
JUIS UX yTBepxkaeHus. Ho B ompenenéHHbIX ciydasx 0Ka3aTeabCTBa JTOKyMEHTa-
Ueill OTCYTCTBYIOT U HE MPEACTABIIAETCS BO3MOKHOCTU MX MOIYYUTh B OpraHu3a-
MUSX WM TOoCydpexaeHusx. B manHoM ciydae Hajgo oOpamartbes B Cy[
C 3asBJICHHEM 00 YCTaHOBJICHUH (paKTa, KOTOPbII UMEET I0OPUANYECKOE 3HAUECHUE.

JlaHHOE 3asiBIIEHNE MOKET OBITH MPUHSITO CYIOM K PACCMOTPEHHIO, €Clin Oy-
IyT BBHIMIOJTHEHBI JTaHHBIE YCIOBUS: YCIOBHE, MOITBEPXKIECHUS KOTOPOTro Tpedyer
3asiBUTENb, JOJKHO TPHUBECTH K IPABOBBIM IOCJICACTBUSAM; JIS YTBEPKICHUS
¢dakTa HET HEOOXOAMMOCTH paccMaTpUBaTh CIIOP O MpaBe - B MPOTUBHOM CITydae
BCE BONPOCHI, a TakK ke U onpeneiaeHue paxkra, Oy1yT pacCCMOTPEHBI B paMKax UCKa
O MpaBe Ha YTO-TM00 (HEIBUKUMOE UMYILECTBO, HACIEACTBO U TOMY IOJI00OHOE); Y
3asBUBIIETO JIMIIA OTCYTCTBYET BO3MOXKHOCTH 3aBEPHUTHh TOT WJIHM WHOU (pakT Oe3
oOpateHust B cyJ (B MpUMEpP MOKHO MPUBECTU Cllydaild, eclid paboToAaTesb BO
Bpemsi 0OpMIICHHSI TPYJOBOTO JOTOBOpa Hamucal B HEM HEKOPPEKTHYIO (hamu-
70 pabOTHHKA, €My HET HEOOXOJUMOCTH MO/IaBaTh B CYJ - BHECTH MPABKH MMEET
IpaBo caM paboTomaTels) .

Bo Bpems npuHsATHM 3asBJIEHUNA 00 YCTaHOBJIEHHM (DaKTa, KOTOPHIA HMEET
IOPUIMYECKOE 3HAYEHHUE, CYIbsl JOJKEH MOJATBEPAUTH MOABEIOMCTBEHHOE YCTa-
HOBJIEHUE TPUBEIEHHOTO (PaKTa CyAy, €CTh JIU Y 3asIBUTENS IPABO HA OOpalleHuEe B

cya € HO,IIO6HI>IM 3as1BJICHUCM, YCTAHOBUTDL, C Kakou OEJIbIO Ha,Z[O6HO OIIpCACIICHHUC

! Kommenrapuit k [TIK P® / Ots. pex. M.C. llakapsn. M.: TK Ben6u, npocmexr, 2017. - 688c.
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JAHHOTO (hakTa, MOTPeOOBaTh OT 3asBUBILIETO JHUIA JI0KA3aTEIbCTBA JOKYMEHTa-
UM, KOTOpPBhIE OBl CBUAETEIHCTBOBAIU 00 OTCYTCTBHUU BO3MOXXHOCTH MOJIYUYCHHS
WIM BOCCTAHOBJIICHUS TOKYMEHTAIIUU, KOTOPOE yIOBIETBOPSUIO Obl JaHHOMY (ak-
Ty, @ TAKXKE JI0Ka3aTelIbCTBA, KOTOPhIEC MOATBEPKIAIOT (PaKT.

[Tomumo 53TOTO, B 3asIBICHUHM OO YCTAaHOBICHUH (DaKTa, KOTOPHIA HMEET
IOPUMYECKOE 3HaUYEHUE, HEOOXOAMMO OTPa3UTh: 1e/b I'paXKJaHNHA HA YCTaHOBJIE-
HUEe (paKTa Ha IOPUIUYECKUX OCHOBAHUSX, KaKUE MOCIEICTBUS UMEHHO JJIi HETO
ATO MOXKET MOBJICYb; B CIEJICTBUHU YETO APYruM obOpa3zoM (06e3 oOpalieHus B Cy.)
BOCCTAHOBHTH JOKYMEHTAIIMIO HIIH YTBEPAUTH (PAKT HEBOZMOKHO .

[Ipu nonaye 3asBiAEHUS K HEMY HEOOXOAMMO MPUKPENUTh KOHKPETHBIE J10-
KYMEHTBI: JJOKa3aTeJIbCTBA, KOTOPbIE MOT'YT MOATBEPAUTH OOOCHOBAHUS 3asiBUBILIE-
IO JIMLQ; JI0Ka3aTeJIbCTBA OTCYTCTBUS BO3MOXKHOCTH ompeneneHus ¢akra 06e3 Bo3-
MO>KHOCTH NPUOETHYTh K MOMOIIM Cy/a; XOJaTaiiCTBO O MPUIJIAIICHUH Ha 3acejaa-
HUe cBuzerenell (mpu HagoOHOCTH); AyONIHUKaT TOBEPEHHOCTH (B TOM Cyyae, ecliu
3asBlieHHe OyJeT MojaBaTh MNPEJICTABUTENb); MOKYMEHT 00 yIulaTe MOIUIMHbI
(300 py©.); nyOavKaThl 3asBACHHS U APYTHX OyMar (10 OJHOMY IK3EMILISAPY - JJIs
KaXK0T0 JIMIIA, 3aUHTEPECOBAHHOTO B IAHHOM pa30MpaTeIbCTBE).

Cratbs 266 I'TIK umeet B ceOe KOHKpETHOE MTPABUIIO, KOTOPOE OMPEACIseT
HOJICYTHOCTb 3asiBJI€HUN 00 yCTaHOBJIEHUU (DaKTa, KOTOPBHIA UMEET IOPUINIECKOE
3HAYEHHE, TO €CTh UMEIOIINN JOCTaTOYHYI0 KOMIIETEHTHOCTD IIPU €r0 PacCMOTpe-
HUU CyJ. 3asBJIEHUE MOET ObITh MTOAAHO [0 MECTY JKUTEJbCTBA 3asBUBIIETO JIUIIA B
paiionHslif cya. Ecnu 3asBienue ObUI0 MoAaHo 00 yCTaHOBIEHUM (haKTa IMOJIb30-
BaHUS U BJIAJICHUS HEJABUKUMOCTBIO, MOTYT OBITh MPUMEHEHBI MpaBUjia UCKIIOUH-
TEJIbHOW TEPPUTOPUATBHOM MOJCYIHOCTH, @ KOHKPETHO 3asBJIEHUE MOXKET OBbITh
MOAAHO B CyJ MO JIOKaJbHOMY MECTY HaxO0XKICHHUS HEIBHKHUMOCTH. BepXOBHbIN
Cyn P®, naBas oTBET Ha MOCTABJIEHHBIN BONIPOC, B KAKOM CyJ UMEET MPABO MOAATh
3asBJICHUE JIMLIO, IPOKUBAIOIIEE HA MOCTOSIHHOW OCHOBE 3a mpenenamu Poccuit-

ckoit deneparyy, ¢ 3asBICHUEM 00 YCTAaHOBJICHHS (DaKTa MCIIOIH30BAHUS PETIPEC-

! Kommenrapuit k [TIK P® / Ots. pex. M.C. lakapsn. M.: TK Ben6u, npocrexr, 2017. - 688c.
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CHl IO MOTHBAM C MOJUTHUYECKUM OCHOBAHHMEM, JJaJl MIOHSTh, UTO, IOCKOJIBKY CT. 6
3akona P® 18.10.1991 Ne 1761-1 «O peaOumurauuu XKepTB MOJUTUUYECKUX pe-
npeccuit» (B pen. ot 30.11.2011) mpenBumeHa BO3MOXKHOCTH OOpaIlieHUs TI0
pockOe 0 peadMINTaluU U 110 MECTY IIOCTOSTHHOTO MPOKUBAHMSI 3asiBUBILIETO JIU-
11a, U TI0 MECTYy MpeObIBaHUSI OpraHa WM JOJKHOCTHOTO JIUIIA, KOTOPOE MPUHSIIO
pEelIeHNEe O OCYIIECTBICHUH PEIPECCUi, 3asBJIEHUE 00 YCTaHOBIEHUM (paKTa ocy-
IIECTBJICHUS pENPECCUil UMEET BO3MOKHOCTb OBITh IIOJaHHBIM MHIWBUIOM, KOTO-
PBIM ITOCTOSTHHO MPOXKUBAET 3a npenenamu Poccniickon denepanyu, B Cya o Me-
CTy IpeObIBaHMsI OpraHa Win yIIOJIHOMOUYEHHOTO JIMIA, KOTOPOE MPUHSJIO PEIlIeHUe
O UCIIOJIb30BaHUU penpeccnﬁl.

3asBUBIIMM JUIIOM MO JeiaM 00 YCTaHOBIEHWHU (PaKTOB, KOTOPHIE UMEIOT
IOPUIMYECKOE 3HAaYCHHE, UMEIOT IPaBO OBITh KaK HaIPsIMYIO 3aHTEPECOBAHHBIC B
JaHHOM WHAMBHJIBI, TaK M JIPYTHe WHIAMBUABI M OpTraHU3aIllMH, KOT/a MO 3aKOHY
OHU MMEIOT IPaBO OOPATUTHCS B Cy[ I 3aIlMThl HHTEPECOB Apyrux jull. B npu-
MEp MOXHO MPHUBECTH 3asBICHHE 00 yCTaHOBJICHHU (DakTa yCTaHOBJICHHS OTI[OB-
cTBa wiu ¢akta oTioBcTBa. C JaHHBIM 3asBICHHEM HMEIOT MPaBO OOPATUTHCS B
CyJl HE TOJIbKO MaTh peOeHKa U caM peOEHOK, KOTJa JOCTUTHET COBEPIIEHHOJIETHE-
ro BO3pacTa, HO M €ro OMEKyH (MOTEUYUTEND), a TAK)KE OCTaJIbHbBIC JIUIA, KOTOPHIE
10 3aKOHY UMEIOT MPaBo MOAATh B CyJ MOA00HOE 3asBieHue. Jleno 06 ycraHoBIe-
HUU (aKTa, KOTOPHI UMEET IOPUINIECKOE 3HAUCHHE, UMEET MPaBO ObITH BO30YXK-
JICHHBIM TaKUM >k€ 00pa3oM MO 3asiBJICHUIO POKypopa. Bmecte ¢ 3asBiennem o0
YCTAaHOBJICHHH (paKTa PErUCTPUPOBAHUS Opaka MMEIOT MPaBO OOPATUTHCS B CYI
KKJbIM U3 cynpyroB. B Tom cinyuae eciu 3asgBieHre 00 3TOM ObLJIO MpernoiHece-
HO B CyJI TOJIbKO OJIHUM W3 HUX, TO OCTaBIIMICS CYNPYT cpa3y OyaeT MpHUBICUEH K
YYACTHIO B JIeJIe B BH/IC 3aMHTEPECOBAHHOTO JIIA”,

B 3asBnenuu 06 ycraHoBieHUH (hakTa, KOTOPBIA UMEET IOPUANYECKOE 3Ha-

YyeHHe, HeoOX0JUMO yKa3aTh, C KaKOU LIebl0 3asBUBILEMY JHUIy TpeOyeTcs ycTa-

! Mocranonenue [Tnenyma BepxoBnoro Cyna P® ot 21.12.1993 Ne 12 «O nojcyAHOCTH HEKOTOPBIX e 00 ycTa-
HOBJICHMH (haKTOB PUMEHEHHMs penpeccuii»// Poccuiickas rasera.1999 r. Ne 2476.

2 Kommenrapuii k I'paxxnanckomy npoueccyainsHomy koaekcy PCOCP /Tlox pex. M.K. Tpeymnukosa. M.: M3xa-Bo
«Crnapk», 1996. - 574c.
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HOBJICHHE MPUBEAEHHOTO (PaKTa, a Tak)Ke HEOOXOMMO MPUBECTH JOKA3aTEIIbCTBA,
KOTOpbIE OYIyT MOATBEPKAATh OTCYTCTBHE BO3MOKHOCTH MPUOOPETEHUS 3asIBUB-
IITUM JIUIIOM HEOOXOIMMON TOKYMEHTAIIUU W OTCYTCTBHE BO3MOKHOCTH BOCCTa-
HOBJICHUSI YTEPSHHON JOKyMeHTanwu. Jlema, He HMMeIue Cropa, paccMarpH-
BAlOTCS W YPETYJHPYIOTCS CYJOM II0 OCHOBHBIM TIPaBHJIAaM HCKOBOTO
IIPOM3BOJICTBA C HIOAHCAMU, KOTOPBIE MPHUCYIIH JIeJiaM, He HMEIoIuM criopa. [Tpu-
BEEHHOE TIPAaBWJIO MOXXHO TPUMEHUTh M K COJICP)KAHHUIO 3asBICHHS 00
YCTaHOBJICHHH (DaKTa, KOTOPHIM MMEET 3HAUCHHE HAa FOPUINYECKUX OCHOBAHMSIX.
Takum oOpa3om, B OCOOCHHOCTH B 3asiBJICHUU, HEOOXOAMMO YKa3aTh HAMMEHOBa-
HUE Cyda, B KOTOPBIA OyAyT MOJaBaThCs 3asBICHUE; HANMECHOBAHHE 3asBUBIIIETO
JIUIIa, €70 MECTO MPOKUBAHUS, U €I HANMEHOBAHUE MPEJCTABUTENS H €r0 MECTO
KUTEIHCTBA, €CIIM 3asBJICHHE Oy/IeT MOAaBaThCs MPE/ICTABUTENIEM; HAUMEHOBAHUE
JIPYTUX 3aMHTEPECOBAHHBIX JIMII, ©X MECTO MPOKUBAHWE WM MECTO HAXOXKICHUS;
yCIIOBUS, HA KOTOPBIX 3asBUBIIEE JIMIIO CTPOUT CBOM TpeOOBaHUS, U
JIOKA3aTelIbCTBa, KOTOphIE OyayT MOATBEPKAATh MPUBEAECHHBIE OOCTOATEIHCTBA;
MepeueHh NPUKPEIUBIEMBI K 3asBICHHIO JOKYMEHTOB'. B IpuMep MOXHO
MIPUBECTH JIeJI0 00 YCTaHOBJIEHUH (paKTa Mepe/ladyu HACIECTBA 3asBIIAIONICE JTUII0
yKa3bIBaeT, YTO Macca HACJICIOBAaHHMS COCTOUT W3 OJHOKOMHATHOW KBapTHPBHI,
BKJIAJIOB JICHET, KOTOPbIEC MPUHATICKAT OTITY 3asBUBIIETO JIKMIA, U aBToMoOuIIs. B
JTAHHOM CJIy4ae K 3asiBJICHUIO HY>KHO TPUKPENUTH JOKa3aTeIbCTBA, KOTOPhIE OYIyT
MOJITBEPXKIATh TpaBa JHIA, MPUHUMAIOIIETO HACJIEICTBO, HAa TEPEUYHCICHHOE
UMYIIECTBO, B TOM YHCJE: JOKYMEHTBHI, KOTOpPHIE YCTAHABJIMBAIOT TpaBa Ha
aBTOMOOWJIb, JYyOJIMKAThI JIMIICBBIX CYETOB, JOKYMCHTAIUS, JIOKa3bIBAIOIIAs
¢dakTHYecKoe BCTYIUICHHE B TpaBa HacjeloBaHUs mociie cmeptu oTia. Ko Bcemy
mpoueMy B 3asBJICHMH HEOOXOJIMMO YKa3aTh I1eJb YCTAHOBIICHUS MPUBEIEHHOTO
¢dakTa (B MpuMep MOXXHO MPHUBECTH TO, UTO ompeseieHue ¢akra TpeOyeTcs, 4To

OBl ONIpeAeIUTh MPUHAIICKHOCTh K TpaxaaHCTBY Poccuiickoit denepanuu u Biie-

! 3omoryxun A.Jl. TIpoGieMsl CymONPOU3BOACTBA IO AeiaM 00 YCTAHOBICHHH (DAaKTOB, HMEIOMIHX FOPHINIECKOE
3HadeHne B 0coboM npousBozacTee: M.: FOpaiit-M3aar, 2009. - 76¢.
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KyILI€€ 32 3TUM IOJyyeHUe nacrnopra). B 3asBieHnn Heo0X0MMO yKa3aTh CChUIKH,
a B TMPWIOKEHUU TPUBECTH JIOKYMEHTALMIO, JOKAa3bIBAIOIIYI0 OTCYTCTBUE
BO3MOXKHOCTH HWHIUBHUIA, KOTOPBIA oOpaTWicA B Cy[, BO BHECYIeOHOM MOPSAIKE
HOJIyYUTh TPEOYEMYI0 JOKYMEHTAIUIO WM BEPHYTh YTEPSHHBIE JOKYMEHTHI.

Bepxosubiii cyn Poccuiickoit ®enepanmu o0paTtui BHUMaHUE CYIOB Ha
HaJI00HOCTh CTPOrOro CJIEJI0BaHUs 3aKOHOJATENbCTBY IIPU PEUIEHUH el 00 ycTa-
HOBJIEHUU (PAKTOB, KOTOPbIE UMEIOT 3HaUEHUE Ha I0puandecKoi ocHoBe. Ilo nenam
00 yCTaHOBJEHMHM (PaKTa MPUCYIIHOCTU PETYIUPYIOLIET0 MPaBOBbIE OTHOUIECHUS
JOKYMEHTa UHIUBUIY, UMsI, OTYECTBO WM (haMUIIMsI KOTOPOro, KOTOPhIE YKa3aHbl
B JOKYMEHTAllMM, HE UMEIOT COBIAJIEHUN C UMEHEM, OTYECTBOM WU (haMHiIMen
TOr0 HMHJAMBHAA [0 NaclopTy WM CBHJETEIBCTBY O POXKICHUHU, CyJaM
HEO00X0UMO TpeOoBaTh OT 3asBMBILErO JIMLA MPEJOCTABICHUS OOOCHOBAHHUH O
TOM, YTO JOKYMEHT, YCTaHABJIMBAIOUIMN IMPABOBBIE OTHOILIEHUS, MPUCYI €My U
4YTO y OpPraHHU3aluy, KOTOpas BblJaBaja JOKyYMEHT, OTCYTCTBYET BO3MOKXHOCTb HE
BHECCHHMS B HETrO KOHKPETHOTO MCIIPaBJIeHHe . 3asBICHNE 06 yCTAHOBICHHH (akTa
CMEPTH HWHAMBUIA B KOHKPETHBI BpPEMEHHOW MEpUOA U TMPU KOHKPETHBIX
YCIOBUSIX MOJKET OBITh NMPEAOCTaBICHO K CYJONPOU3BOJICTBY U OyJeT paccMaTpu-
BaTbCsl MPU MPEAOCTABICHNUN 3asBUBIIUM JIMIOM JOKYMEHTALMH 00 OTCYTCTBUU
COIJIAIIEHHs] OpraHa K 3alliCH aKTOB COCTOSIHUS Ha IPAKJAHCKOW OCHOBE B PErHU-
CTPUPOBAHUU  COOBITHSI CMEpTH. 3asBHBIIEE JMIO 00s3aHO  J0Ka3aTh
MIPaBOCHOCOOHOCTh CBOEro 3asBJICHUS OO0 YCTAHOBJIEHUHU MPUBEIEHHOTO (akTa
CCBUIKOM Ha 00OCHOBaHUS, C JOCTOBEPHBIMH CBEACHUSIMH CBHUIETEIbCTBYIOIIUMU
O CMEPTH UHJIMBH]Ia B KOHKPETHBIM BPEMEHHOM MEepUOJ U MPU KOHKPETHBIX YCIIO-
BUSIX.

BceneacrBue moAaroTtoBku K CyaeOHOMY pa3OupaTenbCTBY Jeiia, KOTOphIe
OBUTIO BO30YXXJIEHO B psAlie e, HE HMMEIOIIUX CIOopa, Cy/Abs JOJDKEH BBISIBUTH,
KaKhe UHJIUBU/BI U OpraHU3allii UMEIOT BO3MOKHOCTh ObITh 3aMHTEPECOBAHHBIMU

B YPEryJIUpOBaHUM MPHUBEAEHHOTO Jieja W JIOJDKHBI OBITh BBI3BAaHBI Ha CyneOHOE

! Ipaxmanckuii npoueccyanbueii xogeke Poccuiickoit ®enepamuu or 14 mosGps 2002r. Ne 138-03 (pexm. ot
03.08.2018)// Cobpanue 3akoHoaarenbeTBa Poccuiickoit @enepanuu. 2002. Ned6. Cr. 4532.



91

3acejaHle; TMpU HAJOOHOCTH MOTPeOOBaTh MPEAOCTaBIECHUS JOOABOUHBIX
0GOCHOBAHHIT U COBEPIIHTH OCTAIBHbIC ISHCTBHS MPH MOATOTOBKE JIe/a .

Jiis Toro, 4T006I OPOPMHUTH HACIEACTBO MPABONMPEEMHUKY HEOOXOAMMO /10
VCTEYECHUS NTOIYro/la C MOMEHTA CMEPTH HaCJIeI0AATels IOJHECTH 3asBJIICHUE HO-
tapuycy. Eciin 1aHHOro nelcTBUS NPOU3BEAEHO HE OBUIO, MHJMBHI WMEET BO3-
MO’KHOCTb JI0Ka3aTh, YTO OH B HEOOXOJAUMOE BpeMs BCTYNMJI B HACIIEACTBO, HE Ye-
pe3 oOpallleHue K HOTapuycy, a uepe3 (GakTUYECKOE BIIaJCHUE U M0JIb30BAHUE Be-
jaMu OKOWHOro, MO0 4Yepe3 OCYUIECTBIEHUE NpaB U OOA3aHHOCTEH, KOTOPbIE
OCTAJIUCH ITOCJIE HETO.

[Ipu pabote Hag MOJOOHBIMU JI€JIaMU 3asiBUBLIEMY JIUIY HEOOXOAUMO MpH-
BECTHU JIOKA3aTEJIbCTBA CIEAYIOIIET0: HAaX0XKIECHUE €r0 B YUCIIE HACIECTHUKOB; (PaKT
HE CBOEBPEMEHHOIr0 00OpallleHus1 K HOTapUycCy € 3asBJICHUEM; TOATBEPKICHUE OT-
CYTCTBHSI CIIOpa HACJIEIOBAHUS MEXKLY HUM M OCTaJIbHBIMU JINLIAMH; KAKOE€ UMEHHO
MMYILIECTBO YCOIIIIEr0 OH MCIOJb30BANl B TEUEHHE 6 MECSIIEB ITOCIIE €70 KOHYUHBI,
KaKue 0053aTesbcTBa MOKOMHOTO MPOAOJIKAl UCHIONHATh, KaKUe MpaBa BCTYILIE-
HYSL B HACTEACTBO OCYIIECTBIISI.

Jlena 06 ycraHoBieHHH (DaKTa pOACTBEHHBIX CBS3EH OoJiee BCEX IOJJICKAT
oOpallleHUI0 BHUMaHUs Cyjaa JUIsl oJydeHus HaciencTBa. JlanHwiil pakt cBsizaH ¢
TEM, YTO IO YCTAaHOBJIEHHBIM 3aKOHOM YCJIOBUSIM OKa3aThbCsl B UHCIIEC HACIEIHUKOB
UMEIOT IPaBo Ja)ke JaJbHHUE POJCTBEHHUKH (B MPUMEP MOXKHO MPHUBECTH JBOIO-
POIHBIX IMJIEMSHHUKOB). Y JaHHBIX MHJMUBHUJOB, OOBIYHO, HA PYKaX OTCYTCTBYET
JIOKYMEHTAIUsl, KOTopasi OJATBEpKaana Obl MX POACTBO ¢ Hacienonarenem. Maru
B cyJ OyJIeT HeoOXOQUMO JIMILb B TOM CJy4yae, €Cliu MpUOOPETEHHYIO B OpraHax
3AI'C noxyMeHTanuio HOTAPUYC IMOCYMTAECT UMEIOIMMH HEOOCTATOYHYIO CHILY
JUTSl IOATBEPKACHHS POACTBA.

K 3asBnenuto, koTopoe ObUIO MOAHO B CY[, JIJIsl YBEPEHHOCTH >KEJIaTeIbHO

MPUKPETUTH POJIOCIOBHOE IPEBO.

! Mocranosnenue ITnenyma BepxoBroro Cyna Poccuiickoit ®enepamuu ot 24.06.2010 r. Ne 11 «O moaroroske
TPaXIAHCKUX Jell K cyaeOHOMY pa3dupatenscTBy» // bromerens Bepxosrnoro Cyna P®. 2010. Ne 9.

2 Yynumosckas H.A. YcTaHOBICHHE IOPHANYECKEX (HAKTOB B IPAXIAHCKOM H apOHTpaxHOM mporecce. M.: 2008, —
266 c.
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Heo6xoanMo akieHTHpoBaTh BHUMAHHE, YTO €CJIM BOIPOC O MPUCYTCTBUH
POJICTBA BBISIBJIICH KaK CIOPHBIN (B MPUMEP MOXKHO MPUBECTH 0003HAYEHHUE OTI[OB-
CTBa), TO AeJ0 OyAeT pa3o0paHO B CBS3U C NPABUJIAMH HCKOBOTO MTPOU3BOJCTBA, a
HE 10 YCJIOBHUSIM MPOU3BOJICTBA 00 YCTaHOBJIECHUH (HaKTOB Ha IOPUINYECKON OCHO-
Be. Jlena B cBsI3U ¢ (PAKTOM MPUCYITHOCTU TOKYMEHTALUU (PU3UUECKOMY JIUILY MO-
I'yT BO3HUKHYTH B TOM Cilydae, eciu (paMuius, UMsS WIA OTYECTBO B JaHHOM
JOKYMEHTE OTJIMYaeTCs B IUIAaHE HANMCAHUS OT MX HAMMCaHHS B JOKyMEHTE, YAO-
cToBepsitoleM JHUHOCTh. CyJl pa3OupaeT MmogaHHOE 3asBICHHUS O MPUHAIJICHKHO-
CTM JMIIb OyMmar, YCTaHaBJIMBAIOIIMX I[PAaBOBbIE OTHOIICHUS (JIUILJIOMOB,
aTTEeCTaTOB, TPYAOBON KHIKKH, CBHIETECIHLCTB O COOCTBEHHOCTH M OCTaJbHOTO).
[Tpu 5TOM 3asBHBIIEE JHIIO JOHKHO MPEIOCTaBUTh CYAy OOOCHOBAHHS TOTO, YTO
OpraHu3alusi, KOTopas BblaBajia JOKYMEHTAIMIO, HE UMEET BO3MOXKHOCTH BHECTHU
B HErO HCTPABIICHNMS (B IIPEMEP MOYKHO IPUBECTH MPHYHHY JINKBUIAIIH) .

KacarenpHO JIMyHON HOKyMEHTalMU (TIacopT, BOGHHBIN OMIIET, Ciry:keOHOoe
yIOCTOBEPEHHUE M TaK Jajiee), TO BOMPOCH 00 YTBEP)KICHUU MX MPHUHAJIC)KHOCTU
CyJl peliath He UMeeT MoJHOMOuMid. [Ipu mpuCyTCTBUU B HMX OIMIMOOK HAJAOOHO
0oOpaTUTHCS B BbIIABILMI UX OpraH JIsl 3aMEHBI.

Takum 00pa3oM, 3asBieHUE 00 yCTaHOBJIEHUM (haKTa UMEIOIETO I0pUInye-
CKO€ 3HaYeHHE paccMaTpUBAETCS CYAOM, €CIIM YCJIOBHE, YTBEPAUTh KOTOPOE Tpe-
OyeT 3asBHBILEE JIUIO, MOKET IMOBJIECUb JUIsl HETO MOCJEACTBUS HA MPABOBBIX OC-
HOBAHMSIX, JJIsl yCTAaHOBJICHUS (DakTa He TpeOyeTcs pacCMOTPETh CIIOp O TMpase, Y
3asBUBIIETO JIUIAa HET BOBMOXKHOCTH YTBEPAUTH TOT UM MHOM (aKT 03 XOXKACHUS

B CY/I.

§3.2 CyneOHble MOCTAHOBJIEHHS 110 JeJIaM 00 YCTAHOBJIEHHH (DAKTOB

HMCHOIIUX HPUINICCKOEC 3HAYCHUC.

! Enuceiixun I1.0. CynebHoe ycTaHOBIICHHE (DAKTOB UMCIOIIUX opuaudeckoe 3Hauenue. M.: «tOpun. mut», 1972.
- 128c.
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CymiecTByeT crenuaibHbI alrOpPUTM, KOTOPHI MMEET CBOM HAyauo W KO-
HEIl ¥ OH TOYMHSET ceOe pa3BUTHE CHCTEMBI TPAKIAHCKUX MPOIECCYaTbHBIX OT-
HOIIICHUH M JBMKCHHE TPAKIAHCKOTO Mporiecca. [1oayduTh OTBETHI Ha IIEHTPahb-
HBIE BOMPOCHI MpoIlecca HEBO3MOXKHO 0€3 CTPYKTYpHOTO pEIICHHS BOMPOCOB,
KOTOpBhIC BO3HHMKAIOT B XOJ€ 3alIUTHl BO Bpems cyaecOHOro mporecca. Jlroboe
MIPOIECCYaTbHOE OTHOIIEHUE UMEET JBE CTOPOHBI, KOTOPHIC MpEAHA3HAYCHBI IS
pEIICHUS FOPUINICCKOTO BOMPOCa, KOTOPHIN CBSI3aH C OCYIICCTBICHUEM 3aIIUTHI B
cyne6Hom mporecce. Heo6XoaumMo MOMHHUTH YTO, YTOOBI KaXIbIA «IIPOMEKYTO-
YHBIN» OTBET SBISICS BEPHBIM, OT 3TOTO OyJIET 3aBUCETh KOHCYHBIH PE3yJIbTAT
3aIIATHI TP CyAeOHOM TIporiecce. Tak ke pacCMaTpUBAIOTCS CUTYAIMH, TIPH KO-
TOPBIX MPABOBOM OTBET IO CYIIECTBY 3asIBJICHHBIX MaTEPUAIbHO-TIPABOBBIX TPEOOB
aHUH HE MOKET OBITh MPEOCTABIICH BBUIAY PA3HOTO POJIa 00CTOATEIHCTB, KOTOPHIE
MPENSTCTBYIOT HOPMaJIbHOMY MPOTEKAHUIO TPOLiecca, OJHAKO JaKe JUIsl 3TOTO
TpeOyeTcss BoyieBas KoHcTaramus. HeoOXxoammo, dYTOOBI Ka)XJAOMYy BOIIPOCY
mporecca KOppecrnoHIMpOoBall MPaBOBOM OTBET CyZa, KOTOPBIA NaéTcs B Ompee-
JeHHOUW (opme, cofepkaHue M CYIIHOCTh KOTOPOTO MPOU3BEIAEHBI OT CYIIHOCTU
BBITIOJTHSIEMOU CyI0M (DYHKITUHM TIPaBOCYHSI.

[TocTaHoBieHMs cyAa — 3TO BBIpAXXEHUE BOBHE (PYHKIUU CyJa, KOTOPHIE
CBSI3aHBI C 3aIIMTON M 00ECTICUCHHEM JIAHHBIX 3aIIUTHI ITPaB, CBOOO M 3aKOHHBIX
UHTEPECOB.

[TocTaHoBneHust cynma — OTO aKThl IPUMEHEHHUS IIPaB OPTaHOB TOCY-
JTAPCTBEHHOM BJIACTH M MTOATOMY MMEIOT XapaKTEPUCTUKY BCEX OOITUX MPU3HAKOB,
KOTOPBIE CBOMCTBEHHBI KaXKIOMY ITPaBOTIPUMECHHUTEIILHOMY aKTy, a8 UMEHHO:
a)BBIHOCUT TOCYAapCTBEHHBIN OPTaH;
0)3aKkoH orpeenseT GopMy ero BHIHECCHUS;

B)yTBEPKIAIOT KOHEUHBIN 3TAl IEATeIbHOCTH 0 IPUMEHEHUIO HOPM TIPaBa,

T') COZIEpIKaT MPEANMUCAHMS, 00sS3aTeNbHBIE I ONPEICTCHHOTO KPYTa JIHII.
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Tak ke MOCTaHOBJICHHUSIM CYyJ1a MOKHO MPHUITHCATh M YHUKAIBHBIC PU3HAKH,
oOyCIaBIMBAIONTNE OCOOCHHOCTH CYACOHOW IMPaBONPUMEHHUTEIIBHON JESITEIBHO-

1
CTHU — €C IPCAMCT, LCJIN U 3a1a4H .

PaboTta mo paccMOTpeHHIO Ji€Jla HE CBsSI3aHA C MPSAMBIM HCIOJIb30BAHHEM
HOPM MAaTepUajbHOrO IpaBa, HO CaMbIM MpPSAMBIM 00pa3oM BIUSET Ha OOIIMH
npeaMeT CcyneOHOW JeATENbHOCTH (CIMOPHOE MaTepHaIbHOE MPAaBOOTHOIICHHE)
CKBO3b BO3HMKHOBEHHE, JBHKEHHE, OKOHYaHHE Mporecca. /lanHas paborta aHall-
W3UPYyeT BapHATHUBHBIC TI0 HATIOJHEHUIO JICUCTBHS CyAa (CyapH), KOTOPBIC peans-
VIOTCA B TIPAaBOOTHOIIEHUAX IO BO30YKIEHUIO TPAXKIAHCKOIO JieNla, €ro
MOJATOTOBKE K pa3OMpaTeNbCcTBY B CyId€, B IPaBOOTHOIICHUSX, KOTOpPbIE
CKJIQ/IbIBAIOTCSl C TEUEHHEM pa30UpaTesibCTBa B CyJA€, U TaKUM e 00pazoM INpu
OKOHYAaHHUH MPOLECCa C OCTABICHHBIMU OTKPBITBIMU BOMPOCHI (B CIyyae MpeKpa-
IICHUs MTPOM3BOJICTBA TIO JIeTy WM OCTaBJICHUS 3asiBICHHS 0€3 pacCMOTPEHUS).
HapyxHoit ¢dopMoli HCHONB30BaHUSI CYJAOM HOPMBI MPOILIECCYaIbHOTO ITpaBa
SIBISICTCS CyAeOHOE MOCTAHOBIICHHE B (hopMe OMpE/IeIeHHUs Cy/1a’.

[locranoBienue cyna JauOO NPUHUMAETCS B BHJIE EIMHUYHOIO aKTa-
JOKyMeHTa (B ciy4asx, KoTopele mnpeaycMoTpensl ['TIK, koTopwie CBsI3aHbBI C
JBMKEHHEM Ipoliecca), MO0 3alUChIBAIOTCS B MPOTOKOJIE 3aceJaHus Cy/a.

B mpumep MOXXHO MPHUBECTH OMNPEENICHHE O BO30YXKICHUM TI'Pa)KAaHCKOTO
Jena uiaM 00 OTKaze B BbIOOpE 3asiBJICHUS, BO3BPAIICHUM 3asBJICHUS, MOKHUIaHUE
ero 0e3 Kakoro-iubo JBMKEHHUS BCErja BBIHOCATCS B BHJIE OTIEIBHOIO aKTa-
JOKYMEHTA.

[Ipu pa3pelieHnr HECTOKHBIX BOIPOCOB, BOSHUKAIOIIUX B XOJ€ CYJ1e0HOrO
pa3buparenbcTBa, Cyl (CyAbs) MOXKET BBIHOCUTH OIpENETICHHs, HE YIalssicCh B
COBEIIATENIbHYI0 KOMHATY, U TaKH€ ONMPEJEICHUS 3aHOCATCS B MPOTOKOJI CYIeOHO-
ro 3acenanus. [lopsimok BeIHeceHUs, (popma U coaepkaHHe OINpeAesieHuil cyna

nepBoM MHCTaHIMU perynupyrorcs rii. 20 IT'TIK.

! Jlykpsiosa E.I'. Teopust npoueccyansHoro npasa. M.: M3parenscteo Hopma, 2007. -240c.
2 Hedennes E.A. Yuebuuk pycckoro rpaxaanckoro cynonpoussoactsa / E.A. Hedenves; MI'Y um. M.B. JlomoHo-
cosa, Ky6an. ['oc. yH-T. KpacHonap: Coser. Kybans: 2011. - 480c.
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Wtak, B 3aBUCUMOCTH OT OOBEKTa MPABOIPUMEHEHHUS MOCTAHOBIEHUS Cya
MEepPBOM MHCTAHIIMU TPUHUMAIOTCA B (OpME OMpENENCHUS] WIA PELICHUs CY[a.
OTHMU MOCTAHOBIICHUSIMU OMOCPENYETCsl CyJeOHast AeSTEIbHOCTh MO paccMOTpe-
HUI0O M DPA3pelICHUIO TPAKJAHCKOTO JieJla B MOPSIKE TPaXIAAHCKOTO CYAOIpPO-
M3BOJICTBA.

[Ipu paccmoTpeHuu Jien1 00 yCTaHOBIEHUU (PAKTOB UMEIOUIUX IOPUINIECKOE
3HAUEHHUE JIEJI0 Pa3pelIaeTcs MO CBOEW CYIIHOCTH BBIHECEHHS PEIICHHs CyJa.
Pemienns cya nepBUYHON WHCTAHIMU, UM JIEJIO Pa3pelIaeTcs MO CBOEH CYIIHO-
CTH, NMPUHUMAIOTCS UMeHeM Poccuiickoit ®denepanuu B BUIE CYAeOHOTO periie-
HEST

Cyn, korja BBIHOCUT PEILICHUSI, HOBBIX MPABUJ HA IOPUANYECKON OCHOBE I10-
BEJICHUS HE MPOU3BOAUT. JIMuHbIE 00S3aHHOCTU M MpaBa CTOPOH MOIJIA BO3HHUK-
HYTh JI0 Mpoliecca, 0 CBSI3U C HUM U HAXOJMSTCS, SABISASICH MPOU3BEAEHHBIMA TEMU
dbakTamMu Ha IOPUAMYECKOW OCHOBE, C KOTOPHIMU 0a3a MCTOYHUKA OOBEKTHUBHOTO
npaBa SBJISETCS CBS3bIO OMNpeJeieHHbIX TocieacTBuil. HamoOHOCTh cyneOHOro
pa3OuparenbCcTBa B paBax U 00S3aHHOCTAX 00OBEKTUBHO 0OOCHOBaHA CIIOPHOCTHIO
MaTepHaJIbHOTO OTHOIIEHUS MPaB, & BO3MOKHOCTH M 3HAYEHUS JTAHHOTO CYyJ1eOHO-
ro ONpeaeseHUs] MOXHO OOBSICHUThH CYITHOCTBIO Cy/lI€OHOTO MpaBa, MPOUCXOXK]Ie-
HUEM OpraHa, KOTOpPO€ ero ocymiecTBisieT. TakuM oOpa3oM, MOKHO JIOCTUTHYTh
MaTepHaTbHO-TIPABOBBIX 1I€JICH 3aIIUTHI Cya — CTAHOBJICHUE TPEKHUMHU OCIIOPEH-
HBIX (HapyUIEHHBIX) MPaB, CBOOO U 3aKOHHBIX HHTEPECOB.

B ucTopun cnoxkuinoch, 4TO B COOTBETCTBUM PEIICHHM J1€7l, HE UMEIOIINX
CIopa, UMEIOT MPABO CYIIECTBOBATH CIIOPhl OTHOCUTEIHHO Ha3BaHMS aKTa, KOTO-
poe BBIHOCHUT cya. PanbIne femna, He UMEIoIUe Cropa, 3aKaHYUBAIUCh 3aKJIFOUCHU-
em omnpenenenusi. Ho yxe B cepenune 20 Beka ObLIM HaWACHBI Bpard JAHHOTO
HAaUMEHOBAHUSI aKTa, KOTOPHIA BBIHOCUJICA CYJIOM. DTO OBLIO apryMEHTHPOBAHO
TEM, UYTO BBIHECEHHUE TIO JieJiaM, HE UMEIOIINM CIIOpa, KaKOro-TM0O PEIIeHUs, a He

OIMMCaHUA MO3BOJIICT YCHUIIMTDL 3allUTYy IIPpaB U OXPAHACMBIX 3dKOHOM HMHTCPCCOB.

! Mocranosnenue Ilnenyma Bepxosroro Cyna Poccuiickoii ®eneparu ot 19.12.2009 r. Ne 23 «O cyaeGHOM pe-
meHun» // Poccniickas razera. 2009. Ne 3374.
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[lo mpencraBieHHOW W psANy IPYyTHX KpaliHe OOBEKTHUBHBIX YCJIOBUU B JIaHHBIN
MEePHOJT BPEMEHH 3aKOHOM ObLTIa yCTAaHOBIICHA OO0S3aTEIBHOCTH OCYIIECTBICHUS
pEILICHUN MO AejaM, HE UMEIOIINM cnopal. Takoe moJiokeHue nen Jaér AeiaaM Xo-
pomMii aBTOPUTET M HE yMajseT 3HAYCHHE IIOCTAHOBJIEHUWA MO JIeJlaM, HE
VMMEIOIIUM CIIOpa B CPABHEHUH C PEIIEHUSIMUA HCKOBOT'O ITPOU3BO/ICTBA.

B nocraHoBneHuu penieHusi cyga cooupaercs pe3yJbTUpyrolias Bceil aes-
TEJILHOCTH Ha MPOLECCYaJTbHOM OCHOBAaHHUH, OCYILIECTBIISIETCS OTBET CyJa MO CYyII-
HOCTHU TIPEIBABICHHOTO TpeOoBaHus. PemieHue cyna siBaseTcss OTpaKCHUEM pe-
3yJbTaTa BO3ACHCTBHS ACATEIBHOCTU CyJa Ha MPEIMET Mpolecca, SBISIOMIUMCS
CIIOPHOE MaTEpPUAIBHOE OTHOIIEHHUE MPaB, B KAYECTBE OMPEACIEHHON AEATEIbHO-
CTU OT CIIOPHOCTU U30aBjieHHOE. Tak, MpeaAMETOM PEIICHHS CyJa MOXKET SIBIATHCS
[I0-HACTOSIIEMY CYILECTBYIOIIEE MEXAY OAHOM CTOPOHOW U APYrod CTOPOHOU
MaTepUaJIbHO-IIPABOBOE OTHOIIEHHE. TaKOBBIM OHO MOXET CTaTh Ojarojaps cy-
JeOHOM JIeATeNTbHOCTH, ONpPEEIIsIoniee MPUMEHEHUE TIpaB, KOTOpast OCYIIECTBIIS-
€TCsl B CleluaibHOi (hopMe Ha IpollecCyalbHOM OCHOBaHUU. [10 maHHBIM HCTOU-
HUKOB PEIICHUS CyJa:

a) cyneOHast eI TeIbHOCTD,
0) HOPMBI TPOIIECCYAIbHOTO W MATEPHAIBHOTO MpaBa, MOJIeXKalllue TPUMEH
CHHIO .

Pemenne mo genam o0 o0o3HaueHHHM (DAKTOB HMMEIOIIHUX FOPUIUICCKOE
3Ha4YCHUE JOJDKHO YAOBJICTBOPSTH OOIIMM TPEOOBAHUSAM, MPEIBIBISIEMBIM K CY-
NeOHOMY DEIICHHUIO, U COCTOSITh M3 YETHhIPEX YacTel: BBOJHOW, OMUCATEIHHOM,
MOTHBHUPOBOYHON U PE30JIOTUBHOM, a TaKke COOTBETCTBOBATH TPEOOBAHUSIM
3aKOHHOCTH W 0GOCHOBAHHOCTIL .

B pemenun nomkHBI OBITH IPUBEIEHBI TIOKA3aTEIbCTBA B TOJTBEPKICHHEC

BbIBOJA 00 O6CTO$ITCJ'IBCTB&X, HMCIOIIUX 3HAYCHUEC OJIA paspCUICHUA ACIA.

'r paxxnanckoe npoueccyanbHoe 3akoHogarenbctB0 CCCP u Corosnbix pecnyonuk. /Tlog pea. Yamypckoro B.M.
M.: T'ocropusnat, 1957. - 539c¢.

? Ppaxcpanckuii nponecc: Yuebmuuk / oz pex. M.K. Tpeymmukosa. M.: 000 «opoaen-usmary», 2014. - 720c.

¥ I'paxmanckuii mpoueccyanbHei kogeke Poccuiickoit ®enepamuu or 14 mosGps 2002r. Ne 138-03 (pexm. ot
03.08.2018)// Cobpanue 3akoHoaaTenbcTBa Poccuiickoit deneparyn. 2002. Ne46. Cr. 4532.
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BBonHas yacTe IpenHa3HAa4YeHa Ui yKa3aHWUS CBEICHUM, KOTOPBIE IO3BO-
JIs10T  GOopMabHO HWHAMBUAYAIU3UPOBATh pEIIEHHE KaK akT CyJeOHOW Bia-
CTH (pelIeHHE MNPOBO3IJAIIAETCS MMEHEM TOCYyAapCTBa; YKa3bIBAlOTCS JaTa €ro
IIOCTAHOBJICHHUSI, MECTO BBIHECEHUSI 1 HAUMEHOBAaHUE CY/Ia, a TAKXKE COCTaB CyJa U
CeKpeTaph CyJeOHOro 3aceanusi; 0003HauUaeTCs MPEMET Mpoliecca).

OnwucarenpHas 4acTh HallpaBJeHa HA KOHKPETU3ALMIO IIPpEAMETa IIpoLecca U
IIpEIMETa JAOKa3bIBAaHUS; JJIEMEHTHI €€ COJEpKaHUs yKas3blBaroTcsa B 4. 3 cT. 198
I'TIK. OnucarenbHas 4acTh Cy€OHOTO pEUIEHUS TOJKHA ObITh M3J0KEHA TAKUM
o0Opa3oM, 4TOObI M3 HEe ObUIO SICHO, Kakue TpeOOBaHHUS 3asBIICHBbI, OCHOBAaHUS
JTAHHBIX TPEOOBAHUIA.

Ha3nauenne omucaTenbHOW 4acTH — HaWOOJIE€ IMOJHO M TOYHO OTPA3UTh
CYLIECTBO 3asiBJICHHOIO TpPeOOBaHUS, KaK OHO MOHMMAETCs CAaMUMHU CTOPOHAMHU.
Cyne6HbIit aHanu3 pakToB U OTHOIICHUN HE npe):[nonaraeTc;Il.

MoTuBHpOBOYHAS YacThb— Ba)KHEWIAs 4acTh CYJEOHOIrO pelIeHHs], B KOTO-
poil naerca aHanu3 (PAKTUYECKUX OOCTOATENbCTB Jiea, MPUBOJATCA U aHAIU3U-
PYIOTCSl JOKA3aTEIbCTBA, ONPEACISIETCS X JOKa3aTelIbCcTBEHHas cuiia. B MoTuBup
OBOYHOM YaCTH OTPaXaeTcsl BCS MMO3HABATENIbHAS IESITEIBHOCTh Cy/d, OCTaIbHBIX
y4acTHHKOB mporecca’. 110 JaHHOMy W NPU3HAHHE CTOPOHAMH OOCTOSTETBCTB
(dbakTOB Ha FOPUANYCCKON OCHOBE) yKa3bIBACTCS B MPUBEACHHON YacTH CyaeOHO-
IO PELICHHUS.

MoTHBUPOBOYHAS YACTh BKJIIOYAET (PAKTUYECKOE U MPaBOBOE OOOCHOBAHME
CyZIeOHOrO pelieHus U 3aKaHYMBAETCs MMPaBOBOW KBaTU(UKaLMEld MaTeprualIbHOTO
MIPaBOOTHOIIEHUS], COCTABISBILErO MPEAMET Ipoiiecca. B MOTUBMPOBOYHOMN YacTu
CyJIeOHOTO pelIeHUs! JOJKHBI COIEPKATHCS CChUIKM Ha HOPMbI M MaTepUAIIbHOTO,
Y IIPOLIECCYAIBHOTO MPaBa, KOTOPBIMUA PYKOBOJICTBOBAJICA CYA.

YcTaHOBIEHHBIE BCTYNUBUIUM B 3aKOHHYIO CUJTYy Cy/1€OHBIM MOCTaHOBJIEHU-

€M 00CTOSITEJILCTBA SIBJISTIOTCS MNpCrOJUIaJIbHBIMA U B CUITYy 3TOT'O OCBO60)I(I[3IOT—

! Bacbkosckuii E.B. YueOuuk rpakaaHckoro npouecca / ITox pen. u ¢ npenuciosrem B.A. Tomcunosa. M.: Uzna-
TeNBCTBO «3epuaion, 2012r. (cepust «Pycckoe ropuanueckoe Hacienue). - 464c.

? Tlocranosnenue Ilnenyma Bepxosroro Cyna Poccuiickoii ®enepariu ot 19.12.2009 r. Ne 23 «O cyae6HOM pe-
meHuu» // Poccuiickas rasera. 2009. Ne 3374.
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Csl 3aKOHOM OT JIOKAa3bIBaHUS: OHU HE JOKa3bIBAIOTCSI BHOBb U HE MOMAJIEkKAT
OCTIapUBAHUIO TIPH PACCMOTPEHUH APYroro Jena, B KOTOPOM YYaCTBYIOT TE€ XKe
mna’. CyneGHOEe pelIeHHe [OIDKHO OBITh 3aKOHHBEIM M OOOCHOBAHHBIM,
00OCHOBaHHOCTh  CyJAEOHOro  pemieHust  00ecleurMBaeT  MPEeXAEe  BCEro
MOTHBHPOBOYHAS YaCTh PELICHUS Cya.

KOpunuueckas cuna cyneOHOTO pelieHusi, BBIHOCUMOTO [0 UTOTraM Moa00-
HOM Mpoueayphl, TaKKe JTOJDKHA OBITh MpomnucaHa otaenbHo. [logyepkHem: Bose-
U3BSABIICHUE 3aWHTEPECOBAHHBIX JIMI] — BaKHBII KPUTEPUH BHIOOpA MPOIEAYPHI, HO
HE KOPPEJIAT 3aKOHHOM CUJIBI Cy1IeOHOTO aKTa MPU OTCYTCTBUU BbIOOpA MPOLEAYPHI
Y CaMOU IPOLETYPHI.

CocrapiieHue MOTHUBHPOBOYHON 4YacTU CyA€OHOrO PEHIEHUS MOXET OBITh
OTJIOKEHO Ha CPOK He OoJiee MATH IHEN CO JHS OKOHYaHMsI pa30upareabCcTBa Jieia.

Pe3onroTuBHAs 4acTh pemieHus JOMKHA COJEPKaTh UCUEPITBIBAIOIINE BHIBO-
JIbI, BBITEKAIOIME U3 YCTAHOBIICHHBIX B MOTUBUPOBOYHON YaCTH (PAKTUYECKUX 00-
CTOSTENBCTBY,

B pesomoTHBHOW YacTH MOJDKHBI COAEPKATHCS YKa3aHHWs O pacrpeien
€HUU CYJICOHBIX PacXOI0OB, a TAKXKE O CPOKE U MOPSJIKE 00kKAJTOBAHUS CYJeOHOTO
peleHusl.

DTO TNaBHBIE 3JIEMEHTHI COJIEPKaHUsl PE30JIFOTUBHON YacTH, UMEIOLUECS BO
BCSAKOM cyieOHOM pereHnu. KpoMe Toro, B 3aBUCUMOCTH OT crieHu(pUKU Mpeame-
Ta CyIcOHOTO PEIICHUs M CIIOCOOOB €r0 MCIIOHEHUS B PE30TIOTUBHYIO YacTh MO-
I'yT OBITh BKJIIOUEHBI YKa3aHUs CyJla Ha ONpeAeTICHHBINA MOPSI0K U CPOK MCIOIHE-
HUS PEIIeHus], Ha O0pallieHue pelieHs] K HeMeUICHHOMY MCIIOTHEHUI0, Ha TTPHHSI-
THE Mep 10 00ECICICHHIO HCTIOTHEHHS PEIICHHS .

Pe3ontoTuBHAs yacTh CyA€OHOTO pElIeHUs Bcerjaa OOBSIBISIETCS B TOM CY-

ne0HOM 3aceflaHui, B KOTOPOM 3aKOHYWJIOCH pazOuparenbcTBO nena. OO0bsBie

! I'pacmanckuii mpoueccyanbHblii kogeke Poccmiickoit ®exeparmn ot 14 Hosdps 2002r. Ne 138-®3 (pex. or
03.08.2018)// Cobpanue 3akoHoaaTenbcTBa Poccuiickoit deneparun. 2002. Ne46. Cr. 4532.

[Mocranoenenue IInenyma Bepxororo Cyna Poccuiickoit ®@enepanuu ot 19.12.2009 r. Ne 23 «O cynedHom pe-
menun» // Poccuiickas rasera. 2009. Ne 3374.
3 Hayuno-npakTnueckuii koMMeHTapuii k ['pakaaHckoMmy mporeccyalsHoMy Koaekcy Poccuiickoit ®enepanun /
ITon pen. B.M. XKyiixosa, B.K. ITyuunckoro, M.K. TpeymuukoBa. M.: OAO «M3patensckuit Jom T'oponeny,
2008.- 1088 c.
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HHasl Pe30JIFOTUBHAS YacTh PEIICHU CyAa AOJDKHA ObITh IOJIUCAHA BCEMU CYbs-
MU U PUOOIIEHA K JIeTy.

Cynbsi, OCTaBIIMICS PU 0COOOM MHEHUH IO MPUHSATOMY PEIICHHIO, B CPOK
He OoJiee MATH JHEH cO JIHS NPUHATUS PELIEHUs CYAOM BIIpaBe NMHUCbMEHHO W3-
JOXKUTH 0co0oe MHeHHe. [Ipyu 1aHHOM OH HE MOXKET YKa3bIBaTh B HEM CBEACHUS O
CYXJICHMSX, UMEBIIUX MECTO IPU OOCYKICHUH U NMPUHATUHU PEIICHUs, O MO3ULUU
OTHENIBHBIX CYAE€H WIM HMHBIM 00pa3oM pacKpbIBaTh TailHy COBEIAHUS CYyHEH.
OcoGoe MHEHHE CYIbU MPHOOIIACTCS K MPUHATOMY PEHICHHIO . 3aHHTEpeCcOBaH-
HBIE JIMIIa UMEIOT IIPABO 3HAKOMUTHCS C 0COOBIM MHEHHUEM CYJIbU.

B I'TIK P® npenycMoTpeHbl AOMOIHUTENIBbHBIE TPEOOBAHUS, MPEIbIBIIS-
eMbIe K COACPKAHHUIO CyNeOHOTO PEIICHUS MO OTAEIHHBIM KAaTErOpHUsM Jel, He
uMeronmx crnopa. Hampumep, B CBA3M € TeM, UTO pelieHHe cyaa 00 0003HaueHUU
¢dakTa, MMEIOMIETO IOPUINYECKOE 3HAYCHHE, SBISACTCA JIOKYMEHTOM, IOATBE-
PKIaolUM JaHHBIN (akT, a B OTHOIIEHUH (aKTa, MOJJIEKALIET0 PEruCTpaluy,
CIIy’)KAUT OCHOBAaHWEM JIJIsl TAKOW PETUCTPALIMHU, B PE30TIOTUBHON YacTU PEIICHUS
YCTaHOBJICHHBIN (paKT JOKEH OBITh YETKO U3JI0KEH.

B pemenun 06 o6o3HaueHnn (pakta, UMEIOIIETO IOPUANYECKOE 3HAYCHUE,
JIOJKHO OBITh yKa3aHWE Ha IOPUAWYECKH 3HAYMMYIO IIeNIb OmnpenencHus (axta.
[Ipy naHHOM BO BHUMaHHE JOKHO OBITh MPUHATO COJEP)KaHHWE HOPM MaTep
MaJbHOTO TIpaBa, PEryJMpYOIIMX BO3HUKIIME OTHOWeHUs. Hanpumep, B pere-
HUU 00 0003HaueHUU (pakTa POJCTBEHHBIX OTHOILIECHUN C 1LIENIbI0 OPOpMIIECHUS
HACJIEICTBEHHBIX MPaB JOJDKHBI OBITH CIENaHbl BBIBOJBI 00 OTCYTCTBUHU yCTa-
HOBJICHHBIX TPAKIAHCKUM 3aKOHOAATEILCTBOM MPEMATCTBUN sl 0POpMIICHUS
HaciencTBa 3asButeneM. Cya, B 9aCTHOCTH, JOJDKEH BBIICHUTH, UMEIOTCS JIU
HACJIETHUKU TOW OYepea, KOTopasi MOKET ObITh MpHU3BaHa K HACIEIOBAHUIO pa-
Hee ouepeiv, K KOTOPOM OTHOCUTCS 3asiBUTEINb, MO0 OJTHOBPEMEHHO C HEM.

[Tpu BeiHECEHUU perieHus1 00 0003HaueHNN (haKTa HAXOXKICHUS HA WKIHU-

BEHUU B PE30JIOTUBHON YacTH pelIeHUs (PUKCUPYETCsl yCTaHOBJIEHHE (haKTa

L Kommenrapuii k I'paxxaanckomy mporeccyansHomy konekcy P® / Ots. pen. I'.I1. enues. M.: FOpaiit Usnart.,
2013. - 557c.
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VDKJIMBEHCTBA U B 3aBUCHMOCTH OT LIEJIM OOpPAILIEHUS B CyH, OTPAXXEHHOU B MO-
TUBUPOBOYHON YacTH pemieHus (1711 oopMIIeHUsT HACIeICTBA WU JUIs Ha3Hade-
HUS COLMAJIBHBIX MOCOOMI M TEHCHI), ONPEHENIeTCs CPOK HAaxOKIEHUS Ha
VK IMBEHUN

[locne oOBsBICHUS pELICHUS CyA, NPUHSBLINN peIIeHHe Mo JAenly, He
BIIPaBE OTMEHUTH WJIM U3MEHHUTH €ro. OgHaKko BO3MOXKHBI CiIy4dau, KOTJa BBIHE
CILIM{ PELIEHUE CyJ B XOJI€ WIH IOCJe OOBSABICHUS PELICHUs] OOHAPYKUT TaKue
MOTPEUIHOCTH, KOTOPBIE HE BIMSIOT Ha CYIIECTBO PEIICHHS, HE SIBISIOTCA CYJe
OHOM OImMOKOI, HO MOIJIM ObI 3aTPYIHUTh €r0 UCIOJIHEHHE. B Takux U TOJNBKO B
TaKUX CUTYAlUSIX 3aKOH JOIMYCKAET HCIPABICHUE HEJIOCTATKOB PEIICHHS BBIHE
CIIMM €ro CyJIOM. XapaKkTep HEJIOCTAaTKOB M CIIOCOObI UX YCTPAHEHUS UCUEPIIbI-
Barole pernamentrpoBansl ['TIK, pacmmpuTenbHOMY TOJKOBAHMIO JTaHHBIC IIpa-
BUJIA HE TojiekaT. K TaKOBBIM OTHOCSTCS:
1. VcnipaBieHue ONUCOK U SIBHBIX apU(PMETHUECKUX OMIMOOK, KOTOPOE BO3MOXKHO
KaK N0 MHUIIMATUBE Cy/1a, TaK U MO 3asBJICHUIO YYaCTBYIOLIMX B Aeine aull. Bompoc
pelaercs B Cy1e0HOM 3aceJaHUM C U3BEIICHUEM 3aUHTEPECOBaHHBIX Jull. O BHe-

CCHHNU I/ICHpaBHeHI/Iﬁ B PCIICHUC Cya BBIHOCHUTCS OIIPCACIICHUC,

2. JIONOJIHATENBHOE PELICHNE CY1a BBIHOCUTCS 110 HHUIMATUBE Cy/a WIH 1O 3asB-
JICHUIO YYacTBYIOIIMX B JI€JIE€ JIMI] B CIy4dasiX, IPsAMO MPearycMOTpeHHbIX cT. 201
I'TIK. JlonoJHUTENbHOE PEIICHHE B CHILYy CBOEH MPUPOIBI MOXKET OBITh MPHUHSITO
TOJIBKO J1O BCTYIUIEHHUS! PELIEHUSI B 3aKOHHYIO CHIIY M TOJIBKO TEM COCTaBOM CYJa,

. 2.
KOTOPBIN MPUHSUT PEIIeHUE Mo eIy,

3. Pa3zbsicHeHuUe pelnieHus cyJla BO3MOXHO B CIy4ae HESICHOCTH BBIHECEHHOIO CY-
JIOM pelieHus. PazbacHEeHnEe BO3MOXXHO 10 UCTIOJHEHUS PEIICHUS CyJla WK UCTe-
YEHHS CPOKA UCIIOJHEHUS PEIICHUs [0 WHULMATHUBE YYaCTBYIOIIMX B JEJE JIHII,

CyZIeOHOTO TPUCTABA-UCTIOTHUTEIS.

! Enuceiikun I1.0. Cyge6roe yeranosnenue paxto mxmusenns M.: [ocropuszat, 1961.-56¢.
? Tlocranosnenue Ilnenyma Bepxosroro Cyna Poccuiickoii ®enepariu ot 19.12.2009 r. Ne 23 «O cyneGHOM pe-
meHuu» // Poccuiickas rasera. 2009. Ne 3374.
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3aKOHO/ATENb, YUUTHIBAS, UTO B MPOLIEype MPOU3BOACTBA 00 0003HAUYEHUU
($akTOB MMEIOLIUX IOPUINYECKOE 3HAUCHHUE HE PAacCMaTpPUBAIOTCS CIIOPHBIC Jena,
HE MPEAyCMOTpPEN HUKAKUX OCOOEHHOCTEW 00KalloBaHUS CyJIeOHBIX pelieHuid. B
TOKE€ BpeMs, IpobiieMa TOro, YTO MHOTJA CyJeOHbIE aKThl BBIHOCAT O€3 MpHUBIEY
€HUSl 3aMHTEPECOBAHHBIX JIMI[ SIBJSIETCS PEATBbHO CYIIECTBYIOIIEH JOJTHE TOMbI.
CyiiecTBOBaHUE MPUBEAEHHON MPOOJIEMBI BBI3BAHO, IIPEXKIE BCErO TEM, UTO IIpa-
BOIPUMEHUTENN HE paccMaTpUBAIOT 3aMHTEPECOBAHHBIX JIUI| B KauecTBe 00s3a-
TEJBHBIX JUL, ydacTByromux B nene. H.A. YeunHa BpICKka3ana MHEHUE, YTO pac-
CMOTpEHHE JieJa B MpoUEeAype A€, HE MUMEIOLIMX CcIopa, 0e3 MpHUBICYEHUS 3a-
WHTEPECOBAHHBIX JIHII, SIBISIETCA TPYOBIM IPOIECCYaIbHBIM HAPYIIEHUEM, TEM 00-
Jiee, 4TO MOpOil HE MPUBJIEYEHUE K PACCMOTPEHUIO Jiela 3aMHTEPECOBAHHBIX JIHII,
JMILAET CyJ BO3MOXKHOCTH €II€ J0 BBIHECEHUS PEUICHMs ONPEIeNIUTh HATU4He
CIIopa O MpaBe U MPEKPaTHTh PACCMOTPEHHE [eIa B HEHaIeKaIleil mponeaype .
Koneuno e, B CyneOHOH cucTeME MNPUHATOE pelleHue 0e3 NpUBICUYECHUS
3aMHTEPECOBAHHBIX JIMI] HE MOXKET CUMTAThCSA CIPaBEJIMBBIM, M TPHU3HAETCA
HapyILIEHUEM IPOLIECCYaTbHOTO 3aKOHA.

CoBpemeHHas cyaeOHast IpaKTHKa UCXOIUT U3 TOTO, YTO PACCMOTPEHHUE Jie-
ja 00 0003HAaYEHUU IOPUANYECKOro (PakTa IpU HAJIMYUKU CIOpa O MpaBe SBISETCA
rpyObIM IpoliecCyallbHbIM HapyUICHUEM, BJICKYIIUM OTMEHY IOCTAHOBJICHHS CY-
NEeOHBIX aKTOB, OCTaBJICHHEM 3asBJICHUS 0€3 pacCMOTPEHUS U pa3bsCHEHUS 3a-
WHTEPECOBAaHHBIM JIMIIAM, YTO OHU BIIpaBe MPEIBSIBUTH UCK Ha OOIIUX OCHOBAHU-
X,

OrpanuueHue npaBa Ha cyjaeOHOe 00kanoBaHUE ACHCTBUN W pElIeHU, 3a-
TpParuBalIIMX TpaBa W 3aKOHHBIE MHTEPECHl 3aMHTEPECOBAHHBIX IUI[, HA TOM
JUILb OCHOBAaHUM, YTO JaHHbIE TpakJaHe HE ObLUIM MPU3HAHBI B YCTAHOBJIECHHOM
MOpSZIKEe YJaCTHHKAMHU TPOM3BOJCTBA 1O JeNy, He cooTBeTcTBYeT KoHcTuTynmn

P®.

! Yeunna H.A. M36panmsie Tpy st o rpaxganckomy mpomeccy / C.-I16.: Usx. Jom C.-Tletep6. roc. yu-ta, 2004. -
656 c.

2 Mensenes JI.A. CreHorpaduueckuii OT4ET 0 BCTpede ¢ IPEACTABMTE/ISMU OPraHOB IOCYJAPCTBEHHOM BIACTH 10
BOIIPOCAM COBPEMEHHOT'0 COCTOSIHUSI cyneOHo# cuctemsl 19 uronst 2010r. // URL: http://kremlin.ru (naTa oOpame-
Hus 15 urons 2018 r.).
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Pemenus no genam o6 o0Oo3HaueHUWH (PAKTOB UMEIOLIUX IOPUAMYECKOE
3HAaYEHWeE, KaK U 10 APYTUM JeJIaM, TOJDKHBI 00J1a7aTh CBOHCTBOM HCIIOTHHUMOCTH.
Pemenus cyna, BBIHECEHHBIE IO JIeJIaM JIeJl, HE UMEIOIIUX CIOopa, Pealu3yroTCs He
B paMKax HCIHOJHHUTEILHOTO TMPOU3BOJACTBA  CyA€OHBIMHU  IPUCTABAMH-
UCIIOJHUTENSIMA, a JIPYTMMHU OpraHaMH rocyjaapcTBa (OopraHamMu MHEHCHOHHOTO
0GecreueH s, OpraHaMH 3aHCH AKTOB IPaXIaHCKOIO COCTOSHUS 1 T.I1.) .

CynebHoe perieHue 06 0003HauUeHUH (haKTa, MOMJICKAIIECTO PETUCTPALINH B
opranax 3AI'C wiu B oCcTallbHBIX OpraHax, HE 3aMeHseT CO00N JOKYMEHTOB, BbI-
JJABAEMbIX 3THUMH OpPraHaMH, a CIYXKUT JUIIb OCHOBAHHEM JUISl PETUCTPALNU
JaHHOTO (pakTa.

B cuny cr. 13 I'TIK P® BcTynuBIiiee B 3aKOHHYIO CUJTy pElIeHHE cynia o0
o0o3HaueHnu ¢akTa, UMEIOIIETo IOPUINIECKOE 3HAUCHUE, 00513aTeIBLHO JJIsl Opra-
HOB, PETUCTPUPYIOUIUX Takue (HAKTHI WK OPOPMIISIIOIIMX MpaBa, KOTOPHIE BO3HU-
KalOT B CBSI3M C YCTAHOBJICHHBIM cyaoM ¢aktoM. [Ipu o6o3HaueHnn B cyaeOHOM
nopsiake (akta perucTpaluu akTa rpaxaaHckoro cocrosinus opran 3AI'C peru-
CTPHPYET 3alliCh aKTa IPaKJAHCKOTO COCTOSIHUS Ha OCHOBAHWHM PELICHHS Cya’.

Urak, pemienne cyaa mo 3asBJICHUIO 00 YCTaHOBJIEHUHU (haKTa, UMEIOIIETO
IOpUJINYECKOE 3HAYEHUEe, SBIACTCS JIOKYMEHTOM, IMOJTBEPKIAOMINM  (akKT,
UMEIOIINIA IOPUINYECKOe 3HAUCHKE, a B OTHOIIIEHUH (DAaKTa, MOJJICKAIIETO PETUCTP
aIuu, CIIYKUT OCHOBAaHUEM JIJISl TAKOM PETUCTPAIIMK, HO HE 3aMEHSIET COOOM JTOKY-
MEHTBI, BbIJIaBa€Mble OpraHaMH, OCYIICCTBISIONIMMHU perucTpaiuio. PereHue

CIIy’KHUT 0€3yCIIOBHOM TTPABOBOM OCHOBOIA.

§3.3 [lopsiioK MCMIOTHEHUSA CYIeOHBIX AKTOB 10 JeJIaM 00 YCTaHOBJIe-

HHHU (PAKTOB MMEKWIINUX IOPUAHYECKOE 3HAUECHHUE.

! Yynunosckas H.A. YcraHoBIeHHE IOPHANYECKEX (AKTOB B FPAXkIAHCKOM H apOHTPaXHOM mpomecce. M.: 2008, —
266 c.
? Kommenrapuii k [TIK P® / Ots. pex. M.C. llakapsn. M.: TK Ben6u, npocmext, 2017. — 688 c.
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CynebHoe penieHHe (PUKCUPYET HAJIWYME WIM OTCYTCTBUE TEX WJIM HHBIX
CyOBEKTHBHBIX TPAXAAHCKUX TpaB u (WiaH) obOsi3aHHOCTeH. OMHAKO TMporecc 3a-
IIUTHI [IPaBa HAa JAHHOM HE 3aBeplIaeTcs. ['0BOPUTH O JOCTHKEHHUH 3aKPEIIEHHBIX
B cT. 2 I'TIK 3amau rpak1aHcKoro npouecca BO3MOKHO TOJIBKO B CIIy4ae peabHO-
T'O OCYUIECTBIICHHUS MPEANUCAaHNH, 3a()UKCUPOBAHHBIX B cyZeOHOM akTe. CyneOHoe
pelIeHnEe MOXKET ObITh UCIIOJIHEHO JOOPOBOJIbHO. B MpoTHBHOM ciyyae 3aKOHOAa-
TENbCTBO 3aKPEIUIAET MEXaHU3M INPUHYJUTEIBHOTO HCIOJHEHUS CyneOHOro pe-
meHus. Takum o0pa3om, 3aBeplIeHHE poliecca CyAeOHON 3alUThl HAPYILIEHHOTO
WIH OCTIOPEHHOT'0 CYOBbEKTUBHOIO MaTEpUaIbHOTO MpaBa WM OXPaHSIEMOTO 3aKO-
HOM MHTEpEeca MPOUCXOAUT B CIy4Yae UX PeajJbHOTO BOCCTAHOBJICHUS IYyTEM MpH-
HYJUTEIBbHOTO UCIIOJIHEHHUSI CYZ€OHOr0 pEeeHus.

[IpuHyaUTENBEHOE UCIIOJHEHUE CYACOHBIX aKTOB OCYILECTBIISETCS B paMKax
VCIIOJTHUTEIIBHOTO MPOU3BOACTBA. VCIIOIHUTENBHOE MTPOU3BOJICTBO - YCTAHOBIICH-
HBI 3aKOHOM NOPSAJOK NPHUHYAMUTEIBHON peaau3allyd aKTOB FOPHUCIUKIMOHHBIX
OpraHoOB, UMEIOLIUN CBOEH LIENbI0 00ECIeYeHUEe pealbHOW 3alUThl HApYyIIAeMbIX
WM OCIIOPEHHBIX CYOBEKTUBHBIX MAaTEPUATIBHBIX MPaB WM OXPAaHIEMBIX 3aKOHOM
MHTEPECOB. BOJBIIMHCTBO peLIEHUI 0 JejaM JeN, He UMEIOIIUX CIopa, HE MOoA-
Jexar 00s3aTebHOMY HCIIOJIHEHUIO, OJIHAKO HallpuMep, B Jieiax 00 YyChIHOBIIE-
HUM, NP HAJTUYUU OOCTOSITENILCTB B BUIY KOTOPBIX 3aMEJIEHUE B HCIIOJIHEHUU
PELIEHNUS] MOXET MPUBECTH K HEBO3MOKHOCTH YCHIHOBJICHHSI BBIHOCUTCSI PEILICHNE
00 00513aTeIbHOM HCIIOIHEHUH, YTO BJICUYET 32 COOOM OTKPBHITHE UCTIOJHUTEIHLHOTO
TPOM3BOICTRA .

Ucnomnurensroe npousBoactBo peryaupyercs ['TIK PO, AIIK P®, 3ako-
HOM 00 HCIOJHUTEIBHOM IMPOU3BOACTBE, 3aKOHOM O cyaeOHbIx mpucraBax, CK
P®. McnomuutenbHOE MPOU3BOJICTBO SIBJISETCS 3aBEPIIAONICH CTAAUEH T'PaKIaH-
CKOT'O MpOIECcca, TaKk Kak MpaBocyaue 0e3 NpUHYIUTEIBLHOrO UCTIOIHEHUS, 03 pe-
aJIbHOTO BOCCTAHOBJICHUS YCTAHOBJICHHOTO CYJE€OHBIM PEIICHUEM IpaBa HEMbIC-

JIUMO U ABJISICTCA HC3aKOHYCHHBIM.

'r ypeeB B.A., I'ymun B.B. McnonaurensHoe npon3BoacTBo: YueOHUK (4-¢ n3aaHue, NCTIPaBiICHHOE U JOMOJIHEH-
Hoe). M.: Craryr, 2016.-321c.
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B ucnosHUTENBPHOM NPOW3BOACTBE MPOAOJIKAIOT JIECWCTBOBATH IMPUHLIMIIBI
IPAXKJAHCKOIO MPOLECCYAIbHOIO MpaBa (3aKOHHOCTh, AUCHO3UTUBHOCTh, PABHO-
MpaBHUe CTOPOH, PABEHCTBO BCEX IpaxKaaH Mepes] 3aKOHOM U T. 1.). OTiaudue B TOM,
YTO Ha CyJe€OHOTO MPUCTABA-UCIIOTHUTENSI HE PAaCIpOCTpaHseTcs ACHCTBUE TIPUH-
ITUTIOB OOBEKTUBHOU (CyIeOHOW) MCTHUHBI, HEMOCPEICTBEHHOCTH, HEMPEPHIBHO-
cri’. TONBKO CYJ paspelaeT BOIPOCh IPHOCTAHOBICHNUS, BO3OGHOBICHHS U Mpe-
KpalleHUsl UCIIOJIHUTEIILHOTO MPOU3BOACTBA. [IpenBapurenbHblil Cy1eOHbI KOH-
TPOJIb COCTOUT B TOM, YTO CYJ JAE€T CAaHKIMIO HAa COBEPIIECHHE MPOLECCYATbHOIO
neicTBUs (pa3bsCHAET CyA€OHBIN aKT, U3MEHSIET CIIOCO0 U MOPSIOK UCIOIHEHMUS,
YTO MO3BOJISIET CyA€OHOMY MPHUCTABY-UCIIOIHUTENIO NPUMEHSITh MEpYy MNPUHYIU-
TEJIBHOTO MCHoJHeHusa U T. 1 ). I[locneayrommii cyaeOHbId KOHTPOJIb COCTOUT B
OCYILECTBJICHUU CYJIOM HAaJ30pa B OTHOILIEHUH YK€ COBEPLICHHOI'O UCIIOJHUTEIIb-
HOTO JIEWCTBHSI U BBIPAXKAETCS, KaK MPABHIIO, B PACCMOTPEHUU CYJIOM 3Kajlod Ha
neiictBus (0e3neicTBUE) Cy1e0HOr0 MPUCTaBa-UCIIOTHUTENS.

[IprHYIUTENTPHOE UCIIOIHEHUE TTOCTAHOBJIEHNUN CYJ0B U aKTOB UHBIX FOpPHUC-
JTUKIIMOHHBIX OpPraHoB Ha TeppuTopuu P® ocymiecTBisieTcs: ciyk00i CyneOHbIX
MPUCTABOB, BXOISIIEW B CUCTEMY OpraHoB MuHrocTa. McrnosiHuTeIbHbIE AEUCTBUS
COBEpIIAET CYAEOHBIM NPHUCTAB-UCHOAHUTENb. OH - JHIO0 HENOCPEICTBEHHO
OCYILECTBIISIONIEE NMPUHYIUTEIBHOE HUCIIONHEHUE. B IIPaBOOTHOIICHUAX MEXKIY
CyJIeOHBIM MPUCTABOM-UCIIOTHUTENIEM, U UHBIMU YYACTHUKAMH HCTIOJHUTEIHLHOTO
MIPOU3BOJICTBA, CYACOHBI MPUCTAB-UCIIOIHUTEND SIBISIETCS BIACTHBIM CyOBEKTOM,
OpraHOM MPUHYJIUTEIHHOTO0 MCIOJHEHUS, UMEIOIINM MOJTHOMOYHUS MO MPUMEHE-
HUIO MEP NPUHYIUTEIBHOTO UCITOTHEHUS.

TpeboBanus cyneOHOro MpUCTaBa-UCIOJHUTENS 10 UCIIOJIHEHHUIO CYACOHBIX
¥ UHBIX aKTOB 00s3aTEIbHBI JJIsl BCEX OPTaHOB, OpraHU3AINMA, JOKHOCTHBIX JIUIL
U rpaxigaH Ha Bced Tepputropun P®. [lpu HeBbimoaHeHUM TpeOOBaHUN K

u2
HapymuTCIIsIM BO3MOXXHO IIPUMCHCHNUC CAHKIWH . HpI/ICTaB-I/ICHOHHHTeHB JOJIDKCH

! I'paxxnanckuit npouecc: Kypc nekuuit. 3-e u3a. / Ilox pen. Pemernukosoii M.B., SIpkoBa B.B. M.: HU3nat-Bo
«Hopmay, 2015. - 336¢.

2 OenepanbHblii 3akoH «O0 HCIMOTHUTEIBHOM TPOHM3BOACTBE» OT 2 OkTsiOps 2007 1. Ne 229-®3 ( pen. ot
03.08.2018) // Cobpanue 3axononatensctea PD. 2007. Ne 41, ct. 4849; 2013. Ne 52, 4. 1, ct. 7006.



105

UCIIOJIb30BaTh MPEAOCTABIICHHbIE €My IpaBa B COOTBETCTBUM C 3aKOHOM, HeE
VIIEMJISITh MpaBa U 3aKOHHBIE MHTEPECHl IpakJaH M opraHuzanuil. B npaBooTHO-
IICHUSIX, KOTOPhIE BOZHUKAIOT C y4aCTUEM Cy/a, CyAeOHBIN MPUCTAB-UCIIOTHUTEIb
3aHMMaeT  TOJIO)KEHWE  JIMIla, Yy4YacTBYIOIIEro B Jelne, U oOyajgaer
COOTBETCTBYIOIIIMH MPOLECCYATbHBIMI IPABAMH U 00SI3aHHOCTSIMI .

Kak mnpaBuiio, Bce HCHOTHUTENbHBIC JCHCTBUS COBEPUIAIOTCA CYJIECOHBIM
MPUCTABOM-UCTIONHUTENEM. B MHBIX MPSMO MPENyCMOTPEHHBIX 3aKOHOM CITydasix
TpeOOBaHUs CyACOHBIX aKTOB O PErUCTpallMd aKTOB TPaXJAHCKOTO COCTOSHUS
MOT'YT HEMOCPEICTBEHHO UCIONHAThCS opraHamu 3AI'C. B nanHOM ciyyae opra-
HbI, OpTaHU3alUU U JOJLKHOCTHBIC JIUIIA UCTIONHSIOT TPEOOBaHUS Cy1€OHBIX aKTOB
U aKTOB OCTaJIbHBIX OPTraHOB COIVIACHO CBOEH KOMIIETCHIIMH, TMOJIOKECHUS WU
JIOJDKHOCTHBIX 00sI3aHHOCTEH, He 00J1a/1asi BIACTHBIMU MMOJTHOMOYHUSIMU, MPUCYIIIH-
MU OpraHaM MPUHYIUTEILHOIO KMCIIOJHEHHS, HE BCTYMAlOT B MPOLIECCYaJIbHbIC
OTHOILIEHHS] CO CTOPOHAMU UCITOJIHUTEIBHOTO MPOU3BOJCTBA U ¢ cyaoM. He sBis-
ACh OpraHamMu TPUHYAUTEIBHOTO HWCIOJHEHHUS, TEM HE MEHEe HeCyT
OTBETCTBEHHOCTh 3a HEUCHOJHEHHE TPEOOBaHUU CYJIEOHBIX akToB’. YKanobsl Ha
nevictBus (Oe3nericTBue) CyAeOHOrO MPUCTABA-UCIIOJHUTENS 0 HCIOJHEHUIO
CyneOHOr0 TIOCTAHOBJIEHUS CyJda OOImed  IOpUCAMKIMM, TMOCTaHOBJICHUS
roCyJJapCTBEHHOTO WJIM MHOTO OpraHa, Ha OTKa3 B COBEPILICHUMN HCIOJIHUTEIbHBIX
JNEeUCTBUN, Ha OTKa3 B  OTBOJE  CyAeOHOTO  MPUCTABA-UCIIOTHUTEIS
paccMaTpHUBAIOTCS CyI0M OOIIeH FOPUCIUKIIUH.

CynebOHble MOCTAHOBJICHUS U aKThl UHBIX IOPUCAUKIIMOHHBIX OPTaHOB, KOTO-
pble B COOTBETCTBUU C MPSMBIM YKa3aHUEM 3aKOHa IMOJJIeKAT MPUHYAUTEIBHOMY
WCIIOJHEHUIO B  TIOPSIIKE  MCIOJHHUTEIBHOTO  TMPOM3BOJACTBA, HA3bIBAIOTCS
OCHOBAaHUSMHU HUCIOJHEHHS. B pamMkax HMCHOJHUTENBHOTO MPOU3BOJACTBA
MPOUCXOJUT HCIOJHEHUE HE TOJIBKO CYJIEOHBIX aKTOB, HEMOCPEICTBEHHO

paspemamImMx JIeJI0 N0 CyLIECTBY, HO U PAa3JIMYHBIX OINpPEICIICHUN Cyaa, Halpu-

! Hocranosnenne IInenyma BepxoBroro Cyna Poccuiickoit ®@enepanuu ot 17.11. 2015 r. Ne50 «O mpumeHeHuun
CyJaMH 3aKOHOJATEJIbCTBA NMPHU PACCMOTPEHHHM HEKOTOPHIX BONPOCOB, BO3ZHHUKAMIOIIUX B XOAE HMCHOIHUTEIBHOIO
npousBocTBay// bronnerens Bepxosroro Cyna P®. 2015. Ne 29.

T ypeeB B.A., I'ymun B.B. McnonaurensHoe npon3BoacTBo: YueOHUK (4-¢ n3aaHue, NCTIPaBiIeHHOE U JOMOIHEH-
Hoe). M.: Craryr, 2016.-321c.
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Mep 00 yTBEpIKIEHUU MHPOBOTO COTJIAIIEHHUS, O HAJIOKEHHH IITpadoB 3a HEUC-
MOJIHEHUE WJIM HEHaJJIeXkKallee MCIOIHEHWE YYaCTHUKaMHU MpoIlecca CBOUX IPO-
IIECCYTbHBIX 00S3aHHOCTEH.

OcHoBaHMEM Uil TPUHYJIUTEJIBHOIO MCIOJHEHUS II0 pe3yjbTaraM
rpakIaHCKOTO CYAONPOU3BOCTBA SIBJISCTCS UCIIOJHUTEIBHBIN JIUCT, BbIJaBAEMBIii
B COOTBETCTBHE CO CT. CT. 428, 429 I'TIK. HesicHOCTh pelieHus cyJia U BbIAAHHOTO
Ha €ro OCHOBAaHUHU MCIIOJIHUTEIBHOTO JINCTAa MOXET MOBJICYb 32 COOOM 3aJIepIKKY
Hayayia UCHOJHUTENbHBIX AeicTBUN. CyneOHbIN NpUCTaB-UCIIOIHUTENb OTKa3bIBa-
€T B BO30YXKJICHUH MCIIOJIHUTEIHHOTO MPOU3BOACTBA, €CIIU JIOKYMEHT HE SIBJISICTCS
WCIIOJHUTEILHBIM WM HE COOTBETCTBYET TPEOOBAHUSAM, MPEABSIBISAEMBIM K HC-
ITOJTHUTECIBHBIM ):[OKYMCHTaMl. Konusi MCIOMHUTENBHOTO JHUCTA  HOPUIUYECKON
CUJIBI HE UMEET, 110 JAaHHOMY IIPH yTpaTe MOJJMHHUKA BO3HUKAET HEOOXOAUMOCTh
B BbIJaue ayoOnukara. PaccMoTpeHue 3asiBiIeHUsI O Bblaue ayOJiMKaTa MPOU3BO-
JTUTCS B CyJ€OHOM 3aceaHuM, HesIBKa CTOPOH HE MPEMATCTBYET €ro paccMOTpe-
Hu. Hanuuue ny0nnkata UCKIIOYAET HOPUIUYECKYIO CUITy OpUTMHAJIA UCTIOJIHU-
TENBHOTO JINCTA .,

CpoK JTaBHOCTU ISl MPEIBSIBICHUS K MCIOJIHCHHUIO MCIOJHUTEIBHBIX JIU-
CTOB, CYUTAETCSI CO JHS BCTYIUICHHUS] COOTBETCTBYIOIIEIO aKTa B 3aKOHHYIO CHITY.
Ecau pemenue Obu10 00palieHo cyJoM K HEMEIJIEHHOMY HCIOJHEHHIO, CPOK HC-
MOJHUTEJILHON JABHOCTH CUUTAETCS CO CJICAYIOLIETO JHS 3a THEM BBIHECEHMS pe-
mieHus. CyneOHbI MPUCTAB-UCTIOIHUTENb JOJDKEH B 3-THEBHBIM CPOK C MOMEHTA
MOCTYIIJICHUSI UCTIOJIHUTEILHOTO JOKYMEHTA BBIHECTH MOCTAaHOBIICHHE O BO30YXK-
JIEHUU UCTIOJIHUTEJILHOTO TTPOU3BO/ICTBA.

OKoHYaHWE HMCIOJHUTEIBLHOTO MPOM3BOJCTBA ATO 3aBEpIICHUE BCEX IPO-
[ECCyAIbHBIX JICUCTBUN MO MPUHYIUTEIHHOMY MCIOJHEHUIO CYJeOHOTO aKTa WA
aKTa MHOTO IOPUCIUKIIMOHHOTO OpraHa B MOApa3eeHUN CIIYXKObI CyACOHBIX MPHU-
CTaBOB, BO3OYAHMBIIIEM UCIOJHUTEIHLHOE TPOU3BOACTBO. OOBIYHO UCIIOTHUTEIILHOE

MPOM3BOJCTBO OKAHYMBAETCSA MpU (PAKTUUECKOM HUCIOTHEHHH TPeOOBaHUI JOKY-

! OenepanbHblii 3akoH «O0 HCIMOTHUTEIBHOM MPOU3BOACTBE» OT 2 OkTsA0ps 2007 1. Ne 229-®3 ( pen. ot
03.08.2018) // Cobpanue 3axononatensctea PO, 2007. Ne 41, ct. 4849; 2013. Ne 52, 4. 1, ct. 7006.
? Kommenrapuit k [TIK P® / Ots. pex. M.C. Ilakapsn. M.: TK Ben6u, npocrexr, 2017. - 688c.
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menTa'. TakkKe CYIECTBYIOT HHbIE OCHOBAHMS OKOHYAHMS HCIIOJHHTEIBHOTO
MPOU3BO/JICTBA, KaK TO: 1) BO3BpallleHHE UCIIOJIHUTEIBHOTO TOKYMEHTA; 2) HallpaB-
JICHWE WCTOJHUTEIBHOTO JOKYMEHTa JJIsi UCIOJIHEHUS B APYroe MoJipa3/ieliCHHe
CIIyKObI CyZI€OHBIX MTPUCTABOB UM OPTraHU3aIlNIO; 3) MPEeKpalIeHUE UCTIOTHUTEIb-
HOT'O MMPOU3BOJICTBA.

Bo3sBpailieHre MCHOJHUTENBHOTO JOKYMEHTA - 3TO OKOHYAHUE HCIIOJIHU-
TEJIBHOTO MPOU3BOACTBA 0€3 (HaKTUUECKOTO HCIOIHEHHUS TPEOOBAHUI HCIIOIHU-
TeTBHOTO JOKyMeHTa . OCHOBAaHMSME BO3BPAIICHMUS SBIIOTCS: 1) mMoada B3bICKa-
TEJIeM 3asBJICHUS] O BO3BpAIICHUU HCIOJHUTEIHHOTO TOKYMEHTA; 2) HapylIeHUE
CpOKa MNPEIbSIBICHUS HUCIOIHUTEILHOTO JOKYMEHTa K HUCIOJHEHHI0. B manHOM
CJly4ae MOBTOPHOE BO30YKJICHUE UCTIOIHUTEIBHOTO MTPOU3BOJICTBA BOZMOKHO TIPH
YCJIOBUU BOCCTAHOBJICHUSI CPOKA UCTIOJTHUTEIbHON JABHOCTH.

HcnonHuuTtenbHOEe MTPOU3BOJICTBO IMPEKpaAIAeTCsl CYIAeOHBIM MPUCTAaBOM-
WCIIOJTHUTEJIEM B CIIy4asx:l) IpUHATHS CyIOM aKTa O MPEKPAIEHUH HCIIOJHEHUS
BBIJJAHHOTO MM HUCIIOJTHUTEIBLHOTO JIOKYMEHTA;2) OTMEHBI CYJIe0HOIr0 aKTa, Ha OC-
HOBAaHHMM KOTOPOTO BBIJIAH UCTIOJTHUTEIBHBIN JOKYMEHT;3) OTMEHBI WM MTPU3HAHUS
HEJICHCTBUTEIbHBIM HCIOJHUTEIBHOTO JOKYMEHTA, HA OCHOBAHUU KOTOPOTO BO3-
OY>KJIEHO UCIIOJTHUTEIHLHOE TPOU3BOJICTBO.

[To mpUOCTaHOBIEHHOMY WM MPEKPALICHHOMY HCIOJIHUTEIBHOMY MPOU3-
BOJICTBY HUKAKHWE€ UCIIOJIHUTEIbHBIE IEUCTBUSA cCOBeplIaThcs HEe MOryT. MHoe pe-
IIEHWE JTAaHHOTO BOIPOCa MPOTUBOPEUUIIO OBl MPABOBOM XapaKTEPUCTUKE yKa3aH-
HBIX IOPUJIUYECKUX JICUCTBUN.

Ncxons v3 BeIIeCKa3aHHOTO HAMU CJI€JIaH BBIBOJ, UTO CyJeOHOE PEIICHUE B
0cO0OM MPOU3BOJCTBE IO JiejaM 00 yCTaHOBJIEHUH (haKTOB MMEIONIUX FOpUIAYE-
CKOE€ 3HAYCHHE MOXKET OBITh MCIIOJHEHO JOOPOBOJLHO, a MPHU YKIOHEHUH OT WC-

MOJHCHUSA AAHHOI'O0 PCIICHUA 3aKOHOAATCIBCTBOM YCTAHOBIJICH HpHHYJIHTCHBHBIﬁ

! OenepanbHblii 3ak0H «O0 HCIOMHUTEIBHOM TPOM3BOACTBE» OT 2 OKTAOpst 2007 1. Ne 229-®3 ( pen. ot
03.08.2018) // Cobpanue 3axononatenscrea PO. 2007. Ne 41, ct. 4849; 2013. Ne 52, 4. 1, ct. 7006.

’r ypeeB B.A., I'ymun B.B. McnonaurensHoe npon3BoacTBO: YueOHUK (4-€ n3aaHue, NCTIPaBiIeHHOE U JAOTOJIHEH-
Hoe). M.: Craryr, 2016.-321c.
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HOPSAZIOK MCIIOJNIHEHUSI CyJeOHOr0 pEIIeHUs], KOTOPOE OCYIIECTBIISETCS B paMKax
VCITOJIHUTEIILHOTO IPOU3BOJICTBA.

Takxe TpUHYIUTEIBHOE UCIIOJHEHUE OCYIIECTBIISIETCS CIIY>)KOOH CyIeOHBIX
IPUCTABOB, AESITEIBHOCTh KOTOPBIX PEryIHPYyeTCs 3aKOHOM 00 UCIOJHUTEIBHOM
npousBojcTBe. He Bce cyaeOHbIe akThl 00s13aTeIbHBI K UCTIOTHEHUIO, HO UMEETCS

MEPCUYCHb ACJI, IPUHYAUTCIIBHOC UCITOJIHCHUC KOTOPBIX NMECT MCCTO.
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3AK/IIOYEHUE.

Ha ocHoBaHnm ncciienoBaHus NpaBuil COBPEMEHHOTO CYIONPOU3BOACTBA 110
nenam 00 00o3HaueHUH (PAKTOB, UMEIOUIUX IOPUIUYECKOE 3HAYEHUE B 0COOOM
MIPOU3BOJICTBE, CYJAOTPOU3BOICTBO MOKHO MPU3HATH MOCTATOYHO 3((HEKTUBHBIM U
OXapaKkTepU30BaTh CIECAYIOMIUM 00pa3oM.

Uccnegyemast kareropus OTHOCUTCSI K 0COOOMY MTPOU3BOCTBY, OJTHAKO Ipa-
BUJIa, KOTOPBIE €€ PEryJUPYIOT, HE OTPAHUYMBAIOTCS TOJIBKO OOIIMMU MOJIOKEHHU-
AMH JIe]l, He UMeIoluX cropa,. O0Iiee MoJIokKEHUE e, HE UMEIOIIUX CIopa,:
00s13aTeIbHOE OTCYTCTBHE CIIOPA O MPaBE IPAKIAHCKOM, 00s13aTE€IbHOE Yy4acTHE B
IIPOIIECCE OCTAJbHBIX 3aWHTEPECOBAHHBIX JIMI[ - OIPEAEISIIOT BO3MOXKHOCTH
MPUMEHEHUSI UCCIEyEMOM KaTeropuu Jell, HE HUMEIoHUX cropa,. OgHako 3Ta
BO3MOXXHOCTh OINPEACIISIETCS HE TOJBKO 3TUMHU OOIIMMHU MOJIOKEHUSAMH JIeJ, HE
MMEIOIIUX CIopa,. B peryiupoBaHMM €€ IPUHUMAET y4yacTUE ILejlas cCucrema
NpaBWi, KyAa, KpoMe OOUIMX TMOJOXKEHUN Jes, HE MMEIIIUX CIopa,, BXOJIAT
oOlme  mpaBuia UICKOBOTO MPOU3BOJACTBA,  CHEIUalbHbIE IpaBWia  CaMOU
MCCIIEyEMON KaTEropuu JeJl, HE UMEIOLINX CIIOpa,, IIpaBuia, COACPIKAILUECS B
Pa3IMYHBIX HOPMATHBHBIX aKTaX MaTepUaIbHOro mnpasa. [IpuMeHeHHe DaHHBIX
TPYII TIPaBUJI ONpPEEIsIeTCs] 0CO00M TPYMION MPaBUJl, BKIFOYAIOIICH MPUHIIUITHI
IPaXKIaHCKOTO MPOLEcCyaabHOro npapa. CrneunuanbHble MpaBUjia HCCIEIyeMOn
KaTEropyuu Jejl, He UMEIOIIUX CIOpPa,, HAPSIAY C OCHOBHBIMU TMOJIOKEHUSIMH JI€J1, HE
MMEIOIIMUX CIIOPA,, SBJSIIOTCS MPAaBWJIAMHU, KOTOPBIE 3aKOHOJAATENb ONPEAECTUI KaK
ycioBus. Bes cucteMa mpaBuil pu peryJIMpOBAHUM UCCIEAYEMON KaTErOpUM e,
HE UMEIOLIUX CIIOpa, MPUMEHSETCS B €IMHCTBE, NIPU JaHHOM OCHOBHAsl pOJib OTBO-
JUTCS1 COOJTIOICHUIO TPABHII, OTIPEICIICHHBIX 3aKOHOIATENIEM KaK yCIIOBHSI.

MarepuranbHO-TIpaBOBasi NpUPOJA MCCIEAYEMONW KATETOPUU NI, HE UMEIO-
IIMX CHOpa, ONPENeNAeTCsS ABYMsT MOMEHTAMHU. BO-IepBbIX, BOSHUKHOBEHUEM B
MIPOIIECCE KU3HEACITEIIPHOCTH CyOhEKTOB IIPABOBBIX CUTYAIUi B BUJIC PA3IMYHBIX
HEONPEeIETICHHOCTEH, a UMEHHO: HEOIPEACIICHHOCTH MPABOBOI0 TOJIOKEHUS CyOb-

eKTa K MaTepuajJbHOMY IMpaBy; MPaBOBOM HEOMPEIEICHHOCTH CaMOT0 CyOBEKTa;
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IIPaBOBOM HEOIPEACIICHHOCTH UMYIIeCTBa. BO-BTOPBIX, HEBO3MOXKHOCTBIO pa3pe-
mUTh JlaHHBIC BO3HUKINKME CUTYAIMH B BUEC MTPABOBLIX HEOMPEACICHHOCTEH C TI0-
MOTIIbIO AAMUHUCTPATUBHBIX OpraHoB. [Ipy TaHHOM HEBO3MOXXHOCTH pa3pelIeHUs
JAHHBIX CHTYaIlui aJMUHUCTPATUBHBIMH OPTaHAMHM IIPOHUCXOJUT II0 HE 3aBHC
SIIAM OT HUX 00CTOATEILCTBAM..

IOpunnyeckne ¢GakThl, yCcTaHABIMBAaEMbIe C MPUMEHECHHUEM HCCIICIyEeMOM
KaTeropuH JeJ, HEe HMEIONIUX CIopa, IO CBOEMY XapaKTepy HE SIBJISIOTCS OJ-
HOpoAHBIMH. J[aHHBIE POpHAUYECKHE (HaKThl BKIIOUYAIOT B ce0s KaK MPOCTO FOPH-
nuyeckue (akThl, TaK W J0Ka3aTelbCTBEHHBIC hakThl. MccnmemyeMas kaTeropus
Jen, HE WMEIOIMX Cropa, MpH 0003HAYCHHWH JOKAa3aTelIbCTBEHHBIX (haKTOB
001agaeT OTIMYUTEIFHON OCOOCHHOCTBIO. JTa OCOOCHHOCTh COCTOUT B TOM, YTO
YCTAaHOBJICHHE JIOKa3aTeIbCTBEHHBIX (DAKTOB B Clydyae HEOOXOJIMMOCTH OIpesere-
HUS IPABOBOTO MOJIOKEHUS CAaMOTO 3assBUTEISI HJIM UMYIIIECTBA BO3MOXKHO 0€3 BbI-
MOJTHEHUS BO3JIOKCHHOM Ha 3asBUTENS OOS3aHHOCTH: IPU OIPEACICHUN Leu
onpeeneHus TpedyeMoro pUINYEcKoro (pakTa HE yKa3blBaTh Ha HACTYILJICHUE
NIPY TAaHHOM KaKWX-JTHOO0 MaTepHAIbHBIX TOCICACTBUN sl HETO. B maHHOM Ciy-
yae OTCYTCTBYeT W  BO3MOXKHOCTb  OMNpEIeNieHHs cropa O  IIpaBe.
JlokazatenbCTBeHHBIC  (DAKTBI  MOATBEPXKIAIOT  CYIIECTBOBAHHWE  KOTJA-TO
3apEerMCTPUPOBAHHOTO AJMHUHUCTPATUBHBIMH OpraHaMH HOPUANYECKOro (akra.
[Ipn manHOM MOTPEOHOCTH B MOJYYEHHUHM KaKOro-JIMOO MaTepHaIbHOTO IpaBa Ha
OCHOBAaHHMH YCTAHOBJICHHOTO JJOKA3aTeJILCTBEHHOTO (paKTa MOYKET BO3HHUKHYTH B
OyayieM B JIF000€ BpeMs Kak JJIsi CAaMOTO 3asiBUTEIS, TaK U JIJISl €r0 HACIEIHUKOB.
Hcronp30BaHue 3TOrO CBOWCTBA JOKA3aTCIIbCTBCHHBIX (DAKTOB PACIIMPSET BO3-
MO>KHOCTb TPUMEHEHUS UCCIIEAYEeMO KaTerOpHH JIej, He UMEIOIIHX CITOpa,.

B nacrosmei paboTe uccienoBadbl 0COOSHHOCTH MPOU3BOACTBA 00 0003Ha-
YeHUH (aKTOB MMCIOIIMX IOPUIUICCKOE 3HAUCHUE.

Ha ocHOBaHMHM IPOBEACHHOTO UCCIICIOBAHUS MOXKHO CICNIATh PSI/T BBIBOJIOB.

[TepBoe, 0 4eM CTOUT CKa3aTh 3TO TO, YTO MPHU OMPEIACICHUH MOHATUS (HaK-
TOB MMCIONTUX IOPUIUICCKOEC 3HAYCHHE CJICIYyeT OOpaTUTh BHUMAaHHE Ha TO, YTO

JaHHBIC (baKTbI CTAHOBATCA IOPUIUICCKHMUA HC B CUIIY KaKUX-TO 0COOBIX BHYTPCH-
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HUX CBOWCTB, a B pe3yJIbTaTe NPU3HAHUS UX TAaKOBBIMHU T'OCYJApPCTBOM, 3aKOHOM.
OOBIuHBIC KU3HEHHBIE OOCTOSITENICTBA SIBIISIOTCS MPEANOCHhIIKaMu (haKTOB Ha
IOPUIUYECKON OCHOBE.

KOpunuyeckue ¢GakTbl BHICTYMAIOT HEMOCPEACTBEHHBIMU MOBOJIAMHU, OCHO-
BaHUSIMHU 7Tl TIOSIBJICHUS W (DYHKITMOHMPOBAHUS TPaBOOTHOIIeHUN. Hampumep,
oOlIui TIepeueHb CaMbIX Pa3IMYHBIX (DAKTOB Ha IOPUAMYECKOM OCHOBE KaK OCHO-
BaHU IpaxJaHCKUX MpaBooTHoIIeHUH JaH B ¢T. 8§ 'K P®. Ho stoT nepeuens He
aBisieTcs ucuepneiBaomumM. FOpuandyeckue QakTel, HE MPETYCMOTPEHHBIE IpaX-
JTAHCKUM 3aKOHOJATEJIbCTBOM, ITOPOXKAAIOT COOTBETCTBYIOLIME IOPUANYECKHUE T10-
CJIEJICTBHSI, €CJIM OHM HE MIPOTUBOPEYAT OOUIUM HayajaaM U CMBICITY TPaXJIaHCKOTO
3akoHogarenbcTBa (M. 1 cr. 8 'K P®). Beas ropuanueckue QaxkThl - 3TO KU3HEH-
HbI€ (DaKTbI, UX OECUMCIIEHHOE MHOYKECTBO.

BTopbiM BBIBOJIOM SIBIISIETCSI TO, UTO JJISI i€ 00 yCTaHOBJIEHUHU (PAKTOB
UMEIOIINX IOPUINYECKOE 3HAYCHUE XapaKTepeH crenuduueckuii cyObeKTHBIN Co-
cTaB. B TaHHOM NPOM3BOJACTBE YYaCTBYIOT 3asBUTENM U APYTME 3aMHTEPECOBAH-
Hble nuia. Yacte 2 ctateu 263 I'TIK PO gana oTaenbHbIM aBTOpaM OCHOBAHUE IS
IIMPOKOTO MOHUMAaHUS MOHATUS «3aMHTEpECOBaHHbIE Jnla». Kpome toro, ct. 34
['TIK B mepeuyHe Jll, y4acCTBYIOIINX B JEJIE, YKAa3bIBAECT 3aMHTEPECOBAHHBIX JIUI
HapsAy C UHBIMU CyOBeKTamu Tpoiiecca. Yacte 2 cT. 263 periameHTHPYET, UTO
Jleia J1ell, He UMEIOIIMX CIopa, CyJl pacCMaTpUBAET C yYaCTUEM 3asiBUTEJIEN U 3a-
MHTEPECOBAHHBIX JUl. Pemakuus 4. 2 KOMMEHTUPYEMOW CTAThbU JAET OCHOBAHUE
JUIS BBIBOJA, YTO 3asIBUTENIM W 3aMHTEPECOBAHHBIC JIUIA SBJISIIOTCS YYaCTHUKAMU
JieN1, He MMEIOIINX CIopa, HapsiAy ¢ ApyruMH cyObekTamu mpotecca. [lo nanHomy
MPEACTABIISETCS 11€J1eCO00pa3HbIM MOHUMATh M0 3aWHTEPECOBAHHBIMU JTUIIAMU
TOJIBKO TE€X JIUI, YbM MATEPUATIBHO-TIPABOBBIE UHTEPECHl MOKET 3aTPOHYTH pellie-
HHUE.

Tpetbe, ocobeHHOCTH OTpeiesieHusT (pakTa POJACTBEHHBIX OTHOIIIEHUHN HaXO-
JIITCS B HETIOCPEICTBEHHON 3aBUCUMOCTH OT II€JTH OMpPEIeNIeHUsT HCKOMOTO (haKTa:
KpYT Jinll, (GaKT POJCTBEHHBIX OTHOLIEHUN KOTOPBIX MOKET ObITh YCTAaHOBJIEH, 3a-

BHUCHUT OT TOIO, B Kakoiu OTpacCiii IipaBa JaHHOC POACTBO BJICHCT IOPUANYICCKHUC I10-
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cienctBus. BeposiTHO, BO3MOXKHOCTh yKa3aHHs KOHKPETHOW 1I€JId OINpeAesICHUs
naHHOTO (haKTa OMpeeICHHBIM 00pa3oM 3aBUCHUT OT CTeneHH pojcTsa. Kak crmpa-
BEJIJTMBO OTMEYAIOT B JINTEPATYpPE, COCTOSTHUE POACTBA MOXKET OBITh KaK CBSI3aH-
HBbIM, TaK ¥ HE MMETh HEMOCPEACTBEHHOUN CBSI3M C MPABOOTHOIICHUSIMU CTOPOH.
bonee otmanenHbie cTeneHU POACTBA OOBIYHO MOPOXKAAIOT MEHbBIIEE KOJTUYECTBO
MPaBOOTHOIICHU. A HEKOTOpbIe U BOOOIIE HE MOPOXKJIAIOT TAKOBBIX, HO MOTYT
BIIOCJIEICTBUM MUMETH OIPECICHHOE MPaBOBOE 3HAYEHUE, HAIPUMEpP, YUUTHIBATh-
Csl IPY Ha3HAYEHUU OTNIEKYHA, YCHIHOBJICHUU U T.I.

YerBepToe, pemieHus mno genaM o0 0003HaueHUH (HaKTOB UMEIOIIUX FOPUIU-
YECKOE€ 3HAYEHUE PEANN3YIOTCS HE B paMKaX MCIOJHUTEILHOTO MPOU3BOJCTBA CY-
JNeOHBIMU MPUCTAaBAMU-UCIIOJIHUTEISIMU, a IPYTUMU OpraHaMu rocyaapcTBa (opra-
HaMU NIEHCUOHHOTO 00ECTICUEeHHsI, OpraHaMU 3aliCH aKTOB IPaKIaHCKOTO COCTOSI-
HUS U T.1.). [Ipu oOo3HaueHuu B cyjeOHOM mopsiake ¢dakTa perucTpalydy akTa
rpaxkaanckoro coctosinusa oprad 3AI'C peructpupyer 3anuch akTa rpaxkIaHCKOTrO
COCTOSIHUSI HA OCHOBaHUU PEIICHUs CyJa, IPU JaHHOM CaMO PElIeHHE HE 3aMEHSIET
co0Ol TOKYMEHTOB, BBIJIaBAEMbIX dTUMHU OpraHaMH, a BBICTYIAET TOJbLKO OCHOBa-
HUEM JUTsl pETUCTPAIMK JAHHOTO (haKTa.

[TpobsieMbl COBpEMEHHOM UCCIEAYEMOUN KaTeropuu e, He UMEIOIIUX CIOo-
pa, B OCHOBHOM IPEEMCTBEHHBI, TaK KaK MPEEMCTBEHHbI U MPaBUIIa €€ IPUMEHE-
HUs. DTO MPOOJIEMBI ONIPEICIICHUS XapaKkTepa caMoi HCCIIeTyeMOM KaTeropuu Jel,
HE MMEIOIIMUX CIOpa,; ONpeaeSeHUs CIopa O MpaBe MPU BO3ZHUKHOBEHUH CIIOpa
0 IOKAa3aHHOCTU WJIM HEJOKA3aHHOCTU (DaKTa; ydacTus B JeJie OCTAIbHBIX 3aUHTE-
PECOBAHHBIX JIMIL; ONpPENeNeHUs e ONpeeNIeHUsl IOpUuaInYeckoro (axra; onpe-
JIeJICHUS TTOJIB€IOMCTBEHHOCTH NMPUMEHEHUS CYIeOHOTO OIpeeeHus TpeOyeMoro
IOpUINIECKOTO (haKTa; OIMpEAeNICHUs T0Ka3aTelbCTBEHHBIX (hakToB. OCHOBHOI
po0IeMoit ucciaeayeMon KaTeropuu Jiell, He UMEIOIIUX CIopa, SABIISIETCS Onpee-
JICHUE OMpENIENICHHs CIopa O MpaBe MPH BOSHUKHOBEHUHU CIIOpa O JTOKA3aHHOCTHU
WM HETOKA3aHHOCTH (pakTa. ITO HCKIIOYAET MPUMEHEHHE WCCIeTyeMON KaTero-

pHUU e, He UMEIOIIMX criopa. Jis pa3penienus npuBeAEHHOW MpoOIeMbl COUCKa-
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TeJb MpeajiaraeT paccMaTpuBaTh Jiejaa 00 0003HaUeHUH (AaKTOB, UMEIOIIMX FOpH-
JUYECKOE 3HAYEHUE, B paMKax 0COO0r0 HCKOBOT'O MPOU3BOICTBA.

DTOT BBIBOJ CIEAYET U3 MaTEpUaIbHO-IIPABOBON MPUPOABI (PAKTOB HA FOPHU-
JMYECKON OCHOBE, UX POJIM B MEXaHM3ME IMPABOBOTO peryiaupoBanus. FOpuaude-
CKUH (paKT, KOTOPBIM MPOCUT YCTAHOBHUTH 3asABUTENh C MPUMEHEHUEM HCCIEAye-
MOU KaTeropuu Jiell, He UMEIOIIMUX CIOpa, B KOHEUHOM UTOT€ MOPOKIAET ISl HETO
HACTYIJICHHE MaTepHAJIbHBIX MOCHeNCTBUM B OyaymieM. B cioydae otkasa B 000-
3HAYEHUU IOPUIMYECKOr0o (pakTa MaTepHalIbHbIE TOCIEACTBUS JJIA 3asBUTENS B
OyaylieM He HacTynaroT. Bo3HUKaromuid Mpu JaHHOM CIOpP O JTOKA3aHHOCTHU WJIU
HEJI0Ka3aHHOCTU (pakTa OalaHCUPYET C YCTAHOBJICHHEM B MPUBEACHHON CUTYyalluu
BO3MOYKHOTO CIIOpa O MpaBe, a 3TO YaCTO 3aBUCHUT OT CYObEKTUBHOTO OIPENEICHUS
3TOTO COCTOSIHHUS IIPH PACCMOTPEHUM JE€JIa BCIEACTBUE OTCYTCTBHSA YET-
KHX 3aKOHOJATENbHBIX KPUTEPHUEB OIpeesieHns cropa o npase. [Ipu Takoil cury-
allii yCTAHOBJICHHE TpeOyeMbIX (aKTOB Ha IOPUIUYECKOW OCHOBE B OCO-
OOM MCKOBOM MPOU3BOJCTBE HE OyneT MPOTHUBOPEYUTh MAaTEepUaIbHO-IIPABOBOM
IPUPOAE UCKOBOTO MPOU3BO/ICTBA.

BocTtpeboBaHHOCTh HCClIEyeMON KaTeropuu [1eji, HEe HMEIOUIUX CIopa,
MPaKTUKOW JenaeT ee OOBEKTOM JalbHEMILEro TEOPEeTHYECKOro HCCIEAOBAHUS.
JlaHnHbIe HCCEI0BaHUS T0JKHBI UMETh MECTO KaK B OTHOILIEHUU OOIIUX MpoOsieM
UCCIIENYEMOM KaTErOpUM 1€, HE NMEIOIIMX CIOpa, TaK U B OTHOLIEHUH JIOIIOJIHU-
TEJIBHBIX MPOOJIEM, BO3HUKAIOUIMX NIPU 0003HAUYEHUU OTJIEIbHBIX (PAaKTOB Ha IOpHU-
au4yeckol  ocHoBe. K coxaneHMio, B  HAacTOsIIEE BpeMs OTCYTCTBY-
€T MPaBOIPEEMCTBO B U3YUEHUU MPAKTUYECKOTO MPUMEHEHUSI UCCIEeIyeMOM KaTte-
rOpUHU JIeJl, He UMEIONIUX CIIopa, B BUJIe 0000IIEeHHS CyAeOHOM MPAKTUKU CO CTO-
ponsl BepxoBHoro Cyna P®, kak »53To0 paHee CHCTEMaTU4YeCKH Jela-
nocwk BepxoBubiM Cynom CCCP.

HeoOxoaumocTs 00001IeHHS U U3yUEHUS CyA€OHOM MPAKTUKU MPUMEHEHHUS
UCCJIENYEMON KAaTEeropuu Jej, HE MMEIOLIUX CIOopa, ONPEAENSIeTCsl TEM, YTO CO-
OJI0/IeHHE TPaBUJI €€ MPUMEHEHHUS 3aBUCUT OT JJOOPOCOBECTHOTO OTHOIIEHUS K

JTAHHOMY CYZeH, NX JOCTATOYHBIX 3HAHWN B OTHOIICHUH OCOOCHHOCTEH U MpoOIemM
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ee npuMmeHeHus. CyJIoM JOJKHBI TPECEKAThCS MOMBITKU OTAEIBHBIX JIMI] UCTIONb-
30BaTh CyJIeOHOE yCTaHOBJIEHHE ()aKTOB, MMEIOIIUX IOPUIMYECKOE 3HAYCHHUE B
0Cc000M MPOU3BOJCTBE, JJIS MOCIEAYIOIIET0 HETPAaBOMEPHOTO MOIYYeHHUS MaTepU-
IbHBIX TPAaB, JIbIOT M WUHBIX BBITOJI, CBA3AHHBIX C YCTaHOBJICHHEM TpeOyemMoro
dakTa, 9TO B KOHEUHOM HUTOTE BEJET K 3alUTE IIPaB, CBOOO ] M 3aKOHHBIX HHTEPE-
COB CYOBEKTOB Tpa)KJaHCKUX IMPABOOTHOIICHHW, YTO COOTBETCTBYET 3ajadyam

I'paxKaaHCKOro Cyaorpoun3BoACTBA.
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