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BBenenue

NHcTuTyT aBTOpPCKOrO MpaBa uMeeT B cebe crnenu@uueckue IMpU3HAKH,
KOTOPBIE OTJIMYAIOT €r0 OT APYTHX TPaKIaHCKO-TIPABOBBIX UHCTUTYTOB, PETYIUPYS
MMYIIIECTBEHHBIC, TyXOBHbIE Ojlara aBTOpa U KYJbTYPHO-IIPOCBETUTEIHCKUE IpaBa
camoro oOmectBa. Borpocsl mmpaB aBTOpOB MpUOOpeTaeT 0coOyI0 aKTyallbHOCTH B
CBSI3M C TIEPEXOJIOM BCEr0 MHPOBOTO COOOIIECTBa K MH(POPMAITMOHHOMY OOIIIECTRY.
[Ipu >TOM, YTOOBI yCTaHABIMBATH 3aKOHOMEPHOCTH Pa3BUTHsI aBTOPCKOTO IpaBa,
MOHMMATh TEHJEHIUM €T0 COBEPIICHCTBOBAHUS, HEOOXOAUMO MPEACTaBIATH cebOe
HUCTOPUYECKUN MYyTh (POPMHUPOBAHUS U PaA3BUTUS MHCTUTYyTa aBTOPCKOIO IpaBa U
3aIUTHI [IPAB ABTOPOB.

Kak HM cTpaHHO, HO eme B 3moXxy JlpeBHEro mupa HMENINCh IPaBuUIa,
MoJ00HBIE COBPEMEHHBIM. ABTOp o00Jajan MpaBOM Ha HENPUKOCHOBEHHOCTH
COOCTBEHHOT'O TMPOU3BEJCHHS: PYKOIHUCHBIE TEKCThl COXPAHSIUCH, YTOOBI HMETb
BO3MOXXHOCTh KOHTPOJISI UX BOCIIPOU3BECHUS Ha CIIEHE B COOTBETCTBUU C 3aMBICIIOM
aBTopa. Ho, ecTrecTBeHHO, B CBSA3M C HHU3KUM YpPOBHEM MPABOCO3HAHUS HaJ
IOPUANYECKON  pErVIaMEHTalMe  DKOHOMHWYECKOW, WMYIIECTBEHHOM  OCHOBBI
TBOpPYECTBA HUKTO HE 3aaymbiBajics. JlokymeHThl JIpeBHEro Mmupa, K KOTOPBIM
OTHOCWJINCh TATEHThl M TPaMOThI, ObUIM TPHU3BAHBI 3AIIUINATH HCKIIOYUTEIHHO
COOCTBEHHOCTb, a HE MpaBa Ha Pe3yJIbTaThl MHTEIUICKTYaJIbHON NEATEIBHOCTH, UX
BJIQJICTIBLIEB OT MOCATATENIbCTB APYTUX JIMII.

B coBpemeHHOM Mupe B CBSI3M C OypHBIM Pa3BUTUEM HHTEIUICKTYyalbHOMN
COOCTBEHHOCTHU OOJIbIIIOE 3HAYCHHE TMPUOOPETAET HCCieA0BaHUE OOIIECTBEHHBIX
OTHOIIIEHUH, BO3HUKAIOIMNX B chepe MHTEIUICKTYyaJIbHOM COOCTBEHHOCTH, 3aIUTHI
aBTOPCKMX W MHBIX TpaB. [Ipu3HaHue 3a co3jgaTenasiMU MPOU3BEACHUN JIMTEPATYPHI,
HAayKH W MCKYCCTBa CAMOCTOSITEJIbHBIX ABTOPCKUX IIpaB SBIAETCS I[OKa3aTeieM
HPaABCTBEHHOT'O TIporpecca obmecta. TeM cambiM JaeTcsl MPaBoO Ha CYIIECTBOBAHUE
uHTEepeca BechbMma crerupuueckoro. I[IpaBo 3ammimaeT STOT HHTEpeC HE Ha

OCHOBAHHMH BJIOJKCHHBIX aBTOPOM B CO31aHUC IMPOU3BCACHHA MATCPUAJIBHBIX CPCIACTB



WA TPYJId, & «BCErO JIUIIbL» HAa TOM OCHOBAHWH, UYTO NMPOU3BEICHUE MOJYYUIIOCH
BBIPAKECHUEM JIMYHOCTH aBTOPA. !

B cBsi3u ¢ pa3BUTHEM phIHKA UHTEIUIEKTYyaJIbHONW COOCTBEHHOCTH 3aKOHOIaTEIh
CTaja yAeJSITh O0JbIlle BHUMAHMS BOIIPOCAM IIPaBOBOM pETUCTpallUU, PETyIUPOBaAHUS
U OXpaHbl OOBEKTOB MHTEIUIEKTYaJIbHOM COOCTBEHHOCTH KAaK HAa PErMOHAJIBLHOM U
HallMOHAJIBHOM YPOBHSIX, TaK M Ha YPOBHE IMPOLIECCOB MEXIYHAPOIHOIO JABUKEHUS
00BEKTOB MHTEIUIEKTYATbHOW COOCTBEHHOCTH, MMPUBOIS 3aKOHOAATENHLCTBO Poccun B
COOTBETCTBHE €  HOPMAaMH  MEXAYHapogHoro  mpasa.  CyIIeCTBYIOIIHE
MHOTOCTOPOHHUE  COTJIallleHWss B O0OJIaCTM  OXpaHbl  MHTEJUICKTyaJIbHOU
COOCTBEHHOCTU HE€ YCTaHABJIMBAIOT TMOJIHOTO €IMHOTO PEryJIUpOBaHUs ISl BCEX
YYaCTBYIOIIUX B HUX T'OCYJIApPCTB, T. €. HE SBIAIOTCS HOPMAaMHU MPAMOTO JACHUCTBUS.
OHU 3aKpervIsioT JIUIIb OCHOBHBIC MPHUHIIMIIBI, KOTOPHIE MOTYT OBITh MOJIOKEHBI B
OCHOBY HAI[MOHAJIBHOI'O 3aKOHOIATEIbCTBA.

C pa3BUTHEM TEXHOJOTUNA BECbMa 3aKOHOMEPHO BO3HHUKIM MPOOIEMBI,
KacCarouyecs: HapylIeH!s] aBTOPCKUX MPaB U OTBETCTBEHHOCTH 3a 3T HAPYILICHMUSI.

Texauueckuil mporpecc cTanx MPUUMHON MOSIBJICHUS HOBBIX 00BEKTOB B chepe
aBTOPCKOr0 TpaBa, K Mpumepy, nporpamm st OBM, 0a3 gaHHBIX, U TaKxke
HOBEHIINX CITOCOO0B MPUMEHEHUS TTPOU3BEJICHUN, UTO ONPEACIIUIO0 HEOOXOIUMOCTh
YCOBEPILICHCTBOBAHUS ~ MOJEIM NPUMEHEHUS NPOU3BEACHUM IPU  [OMOILIU
3aKJTIOUCHHS] AaBTOPCKOTO JOTOBOPa. AKTYyaJbHOCTh TEMbI aBTOPCKOTO MpaBa TpedyeT
HACTOSITEJIBHO TOJIPOOHOTO HMCCJIENOBAHUS HOPM, KOTOPBIE PETYIHUPYIOT Mepenady
aBTOPCKMX TMpaB Ha Hay4HbIC. JIMTEPATypHbIE MPOU3BEACHUS U MPOU3ZBEICHUS
MCKYCCTBA IPY MOMOIIM aBTOPCKOTO JI0rOBOPA.

Kakx pa3 goroBopnas popMa TNpUMEHEHUS TBOPUYECKUX MPOU3BEIACHUMN
obOecrieunBaeT, ¢ OJHOM CTOPOHBI, 3AIUTY U JTUYHBIX, U TAK)KE UMYIIECTBEHHBIX MPaB
aBTOPOB, U MPHU 3TOM, CIIOCOOCTBYET OOIMIMPHOMY BOBJICUCHHIO B PHIHOYHBIN 000pOT
TBOPUYECKHX IMpou3BencHun. [loMmuMo 3TOro, Ha CEroAHSAIIHUN AE€Hb B COOTBETCTBUU
C 3aKOHOJATEJILCTBOM OOJIBIIIEH YacTH CTpaH MHUpa NPUMEHEHHUE MPOU3BEICHUM

ABTOPA MHBIMHU JIMIIAMU PCAIM3YCTCA HAa OCHOBC aBTOPCKOI'0 JOIrOBOpAa.

! Kamunckast E.M. ABTopckie mpaBa Kak npasa denoseka // KypHan poccniickoro npasa. 2014, Ne 10 (214). C. 66-71.


http://elibrary.ru/item.asp?id=22448566
http://elibrary.ru/contents.asp?issueid=1345157
http://elibrary.ru/contents.asp?issueid=1345157&selid=22448566

B ocobGeHHOCTH aKTyanbHO HCCIEIOBAaHHUE HOPM, KOTOpBIE PETyIUPYIOT
JIOTOBOPHBIN CITOCOO MPUMEHEHMsI MPOW3BENCHUU, misi Poccum, rae mo MpuYmHEe
MPOUCXOMSIIUX  COLIMAIIbHO-DKOHOMHYECKUX  MpeoOpa3oBaHMii B OOIIECTBE,
UCIIOJB30BaHUE TBOPYECKUX MPOU3BEIICHUN pealn3yeTcsi Ha CETOJHAIIHUN J1eHb
MMEHHO IPH MOMOIIY 3aKJIIOUYECHHS] aBTOPCKOTO I0TOBOPA.

Bce BhilieckazanHoe 00yclIOBIMBAET aKTyaIbHOCTh IAHHOTO UCCIIEI0BAHMS.

[{enpro maHHOW PabOTHI SABISICTCS aHATN3 JISHCTBYIOMIETO 3aKOHOAATEIbCTBA, B
COOTBETCTBHUH C KOTOPHIM PEaAIU3YIOTCS JOTOBOPHBIE OTHOLIEHUS B cpepe aBTOPCKUX
npas.

3ajaun TaHHOU pabOThI 00YCIIOBIICHBI LIETBIO PA0OTHI:

- chopMynHpOBaTH MOHITHE AaBTOPCKOTO IOTOBOPA;

- 0XapaKTepU30BaTh BUbl aBTOPCKUX JOTOBOPOB,;

- I3yYUTh  OCOOEHHOCTH  3aKJIOYEHHUS, MCIOJHEHHUSA, U3MEHEHHUS U
pacTOpKEHUsI aBTOPCKUX JI0TOBOPOB;

- CCNIE0BATh OTBETCTBEHHOCTh B CUCTEME aBTOPCKUX JJOTOBOPOB;

- BBIIBUTh HAIpPaBJICHUE COBEPIICHCTBOBAHUS 3aKOHOJATENLCTBA B cdepe
MIPABOBOI'0 PETYJIMPOBAHUS ABTOPCKUX JIOTOBOPOB .

OOBEKT UCCIENOBAHMS COCTaBIISIOT TEOPETUYECKHE OCHOBBI IPABOBOI
MPUPOJIBI AaBTOPCKOTO JI0TOBOPA.

[IpenmeToM  uccaenoBaHUSL — SIBIAETCA  JICUCTBYIOIIEE  POCCUHCKOE U
MEXIYHAPOJHOE 3aKOHOJATENbCTBO, IOCBSAIICEHHOE OCOOCHHOCTSM TMPaBOBOM
PUPOABI ABTOPCKOTO AOTOBOPA.

[IpaBoBOE yperyaupoBaHHE aBTOPCKOrO JIOroBopa B cdepe TpakgaHCKOIo
mpaBa TOAPOOHO OBUIO HM3YYEHO OTHOCUTEIHRHO K 3aKOHOJATEIhCTBY, KOTOPOE
NercTBOBaO 10 NpuHATHS 3akoHa PO «O0 aBTOPCKOM IpaBe U CMEXHBIX MpaBax»
1993 roma. Ilpu »TOM H3y4aemMble HaMU BOMPOCHI 3aTparMBaINCh W B padboTax,
MOCBSIIEHHBIX CHEIUAIbHO ABTOPCKUM JOTOBOpaM, TakKe€ M B TPyAaX, KOTOPHIE
MMEJM B KauyeCTBE CBOETO MpEeAMETa aBTOPCKOE MPaBO B IeJOM. MIMEHHO Tpy[bl
Takux wuccienosarenedt, kak AHTUMOHOB b.C., Bakcoepr A.U., ®neitmmn E.A.,

Hozopues B.A., T'apunoB 3.I1., Kneik H.JI, Kamsimes B.I'., IlaBnoBa E.A.,



Hukutuaa M.U., Cepebpockuii U., CaBennena 1.B., Uepusimesa C.A., Cytynos Jl.
M., IOpuenko A.K., UYeprkoB B.Jl., cTajim  OCHOBOH  TEOPETHYECKOIO
MEPEOCMBICICHUSI TMPOOJIeM, KOTOpbIE CBSI3aHBI C TMPABOBBIM YPETYIUPOBAHHEM
aBTOPCKHX AO0roBopoB B Poccuiickon denepauyu, Tak XK€ U IPUMEHHUTEIBHO K
HEKOTOPbIM HUX BHUJAaM, KOTOpbIE HCMOJb30BAHBl OBUIM TMPU HANUCAHUU JAHHOU
paboThI.

[Tocne n3menenunt B 3akoHogarensctse PD, koropsie nponsonum B 90 - X 1T,
MPAKTUYECKUM U TEOPETUYECKUM MpoliIemMaM aBTOPCKOTO JOTOBOPA MOCBAIIEHBI
ObUTH pabOThI TaKUX FOPUCTOB-TIPAKTUKOB M YYEHBIX, B UMcClie KOTOphIX CTemaHoBa
O.A., YUepneieBa C.A., XameroB A., CepreeB A.Il., Makaronosa H.B., Kansatun
B.O., Ho3opues B.A., I'aspusio O.11., Makcumosa JI., MoprynoBa E., CunoHoB .
Bwmecrte ¢ 3TUM HEOOXOUMO OTMETUTh, YTO OOJIbIIAsl YACTh U3 OTMEUEHHBIX HAMU
YYEHBIX aBTOPCKHM JOTOBOP pacCMaTpuUBalM JHUIIb B pPaMKaX MCCIEAOBaHUSA
aBTOPCKOr0 IpaBa B ILEJIOM. B CBSI3M C 3TUM CIEAyeT OTMETUTh HEIOCTATOK
MOHOrpaguil, KOTOpbIE MOCBSIIEHBI CIIEHUATBLHO aBTOPCKOMY JIOTOBOPY, a TAKKE €ro
OT/ICJIbHBIM BUJIAM.

[IpaBOByI0O OCHOBY COCTaBWIM TaKU€ HOPMATHUBHO-TIPABOBBIC aKThI, Kak
Koncrurynus P®', Yacts yerBepTas [ pakaaHCKOTO KOJeKca Pd?, pa3anYHbIC
Oenepanbhble 3aKk0HbI PO 1 MeX1yHapOIHbIE HOPMATUBHBIE AKThI.

JUist ToCTHKEeHUSI Leiel U pelieHus 3a7ad padoThl UCIOJIB30BaH PsiJl METO0B
HAy4YHOTO MCCJIEAOBAHUA: JIUAJIEKTUYECKHI METON, CPaBHHUTEIbHO-IIPABOBOM,
HUCTOPUYECKHM, CUCTEMHBIH, (bopMaIbHO-IOTMYECKO, CPaBHUTEIIbHBIN,
COLMOJIOTUYECKUN U .

[TonoxeHusi, BRBIHOCUMBIE Ha 3allUTY:

- ChbopMynMpoOBaHO  TOHSATHE  ABTOPCKOIO  JIOTOBOpa,  OOOCHOBaHa

HEO0OXOIMMOCTb BBEJICHUS TIOHSTHS aBTOpcKoro noroopa B 'K P;

! Koncturynust Poccuiickoit denepanun (puHATAa BCEHAPOAHBIM rojocoBanueM 12.12.1993) (c yderom mompaBok,
BHeCeHHBIX 3akoHaMu P® o nmompaskax k Koncturynun P® ot 30.12.2008 Ne 6-DK3, ot 30.12.2008 Ne 7-®K3, ot
05.02.2014 Ne 2-®K3, ot 21.07.2014 Ne 11-®K3) // Cobpanue 3akononatensctea PD, 04.08.2014, Ne 31, ct. 4398.

? I'paxxmaHckuii koxeke Poccuiickoit Mexeparmn (dacte deTBepras) ot 18.12.2006 N 230-®3 (pex. ot 28.11.2015, ¢
m3M. oT 30.12.2015) (¢ u3m. u gor., Bctyt. B cuty ¢ 01.12.2017) // Cobpanne 3axonogarensctBa P®, 25.12.2006, N 52
(1 9.), cT. 5496



- YcTaHOBIEHBI CIOCOOBI 3aIIMThl aBTOPCKHUX JOTOBOPOB, MPOU3BEACHO HX
paszie’eHne Ha BUbI,

- YCTaHOBNIEHO, YTO B IIPABONPUMEHUTENHLHON IMpPaKTUKE CYIIECTBYIOT
npo0JieMbl MPU BBIHECEHUM PEIICHUS B JEax O 3allliTe aBTOPCKUX JOTOBOPOB, B
YaCTHOCTHU MPHU YCTAHOBJICHUM BUHBI ITPABOHAPYIIUTEIS, a TAKXKE MPU YCTAHOBJICHUU
pazMepa KOMIIEHCAIMH 3a IPUYMHEHHBIN yiepo;

- O6ocHOBaHA HEOOXOAMMOCTh pPa3rpaHUYCHUs TMOHITHH «PAaCTOPIKEHHUE
JIOTOBOPa» U «U3MEHEHUE JOTOBOPaY;

- [Ipeqyoxkeno co3gaHue HOBOTO TOCYJApCTBEHHOTO OpraHa, OCHOBHOM
3a/layeil KOTOPOIo SIBJISUIOCH Obl BBISIBIEHWE B TJIOOATBHOM CETHM HapylIEHUN
aBTOpPCKOTro npasa PO.

Hayynas u mnpakTudeckas 3HAYUMOCTb JUCCEPTALMOHHOIO HCCIEAOBaHUS
3aKJIFOYAETCS] B TOM, YTO BBIBOJbI U HAYYHBIC MOJOKEHUS MMO3BOJISIIOT PACIIUPUTh U
yIIyOUTh TEOPHIO TPAXKIAHCKOTO MpaBa, KOTOPBIE CIIOCOOCTBYIOT JIJIsl JAJIbHEUIIIETO
U3Y4YeHUsI M COBEpIICHCTBOBaHMS. [IpakThyeckass 3HAUYMMOCTb, HAaINpaBii€HA Ha
YCOBEPIICHCTBOBAHUE JIEHCTBYIOIIETO 3aKOHOJATENbCTBA B O0JIACTH aBTOPCKOTO
npasa.

Anpolanusi pe3yJibTATOB HMCCJIeI0BaHuUsA. J[1CCepTallMOHHOE HCCIEeI0BaHUE
BBITIOJTHEHO, 00CYXIeHO U 000peHo Ha Kadeape rpaxxaaHCKOro IpaBa M Mpoliecca
IOpuanyeckoro uHCTUTYTa bBenropoAckoro rocynapCcTBEHHOIO HAlMOHAIBHOIO
UCCIIEIOBATENbCKOTO  yHUBepcHuTeTa.  HayuyHble  TMOJOKEHUs, BBIBOJIBI U
pexoMeHanuu, chopMyJIupOBaHHBIE B MaruCTEPCKOM HMCCJIEAOBAHMM HAIUIA CBOE
OTPaKCHHE B HAYYHBIX MTyOJIMKALIUIX aBTOPA:

KoBanenko JI.B. OcoGeHHOCTH TpeKkparieHusi 00s13aTeIbCTB M0 aBTOPCKOMY
noropopy // TIPOBJIEMBI,  IIEPCIIEKTUBbBI U  HAIIPABJIEHUA

NHHOBAIIMOHHOI'O PA3BUTUA HAVYKU: COopuuk crareidi mo wurToram

MexnayHaponHoit HaydHO-TipakTH4eckol koHdpepenmuun (I[lepmb, 08 uions 2018
r.)./ B2 4. Y. 2 - Crepiiuramak: AMU, 2018. - 285 c.)

Koanenko JI.B. IIpoGnemHble acmekTbl 3alldThl aBTOPOB TBOPYECKHX

MPOU3BEJCHUN B KOHTEKCTE aBTOPCKOro joroBopa // ColMalbHO-TYMaHHUTapHBIE



HAyKW W TJIOOanbHBIC MPOOJIEMBI COBPEMEHHOCTU: COOPHHK HAyYHBIX TPYAOB TIO
MatepuasiaM MeXIyHapoJaHOW  HAyYHO-TIPaKTHYeCKOW KoH(pepeHmmu 29 uIoHS
2018 r.: B 4-x u. / Ilox o6m1. pen. E.I1. TkaueBoii. — benropos : 000
ATEeHTCTBO NEPCNEKTUBHBIX Hay4yHbIX uccienoanuii (AITHM), 2018. — Yacts IV. —
172 c.

CTpyKkTypa MarucTepckod auccepTainuu OOyCIIOBJIEHA KPYIOM HCCIEIyEeMbIX
npobjieM U OTBEYAaeT IMOCTABJICHHBIM IENsIM M 3afadyaM. Pabora cocTouT wu3
BBEJICHUSI, TpEX IJ1aB, OOBEAMHUBIIMNX BOCEMb MaparpadoB, 3aKIIOYEHUSI U CIUCKA

HCMOJIB3YEMOMW JINTEPATYPHI.
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I'nasa 1. Teopernueckue 0CHOBbI ABTOPCKHMX 10roBopoB B P®

1.1 Hcropus pa3BUTHS aBTOPCKOIO 10r0BOpPa

[TepBbie ynmoMuHaHUS O JTUTEPATyPHOU COOCTBEHHOCTH M IJIardaTe MOSBUIINCH
B /[pesBueii I'penun. Hanpumep, }O.B. BbopucoBa B cBoeil pabore mnpuBOAMUT
cnenyromuit  npumep: «Duminoctpar w3 Anekcanapuu oOBuHUI Codokia B
3aMMCTBOBAHUSX U3 TpareAui JCXuiia, a ICXujaa — B 3aMMCTBOBAHUSAX Y (DpI/IHI/IXa»l.
Ho KOHKpETHBIX 3aKOHOJATEIBHBIX HOPM, 3alMIIAIOIMIMX IIpaBa aBTOPOB U
m3narened B JlpeBHew I'penmn HE CyIIECTBOBAJIO, HECMOTPS Ha pPa3BUTHE
W31aTEILCKOTO Jea.

3anpeT Ha KomupoBaHue (MEepPEenuCchiBaHUE) POU3BEICHUN OTCYTCTBOBAJ, YTO
MPUBOJUIO K CO3JaHHUI0 MHOTOYHMCIICHHBIX KOMHH JIFOOBIM JKENAIoIMM W — B
KOHEYHOM HUTOT€ — K HMCKAKEHUIO NMEPBOHAYAIBHOTO 3aMbICIIa ABTOPA, MOCKOJIBKY
MEPEIUCYMKN  3a4acTyl0 CIYYalHO WM HAMEPEHHO W3MEHSJIA COJEpKaHUs
MePEIrChIBAEMOTO TeKCcTa (0COOCHHO ATO KacajoCh JApaMaTHYCCKUX ITPOU3BEICHUIN).
BMmecte ¢ TeM «miarmar paccMaTpUBANICS KakK MPOCTYIIOK, IO30pSIIUNA  4YECTh
rpakJIaHWHA, ¥ 3a4aCTYK0 HAKa3bIBAJICA U3THAHUEM U3 mosmcay’.

[To3nnee m3parenbckoe aeno u3 ['penuu npunuwio u B Pum. B ropuandeckux
ncToyHukax JlpeBHero Puma Henb3si HaWTH HOPMBI, IOCBSIICHHBIE ABTOPCKOMY
npaBy. [Ipu 3TOoM Henab3st He oOpamath BHUMAaHHS Ha TO OOCTOSATEIHCTBO, YTO B
HpeBHem Pume cyliecTBOBaJio HEMajo YCJIOBUM, KOTOpbIe CIOCOOCTBOBAIU
BO3HUKHOBEHHIO 3aKOHOJATENIbCTBA B cepe aBTOPCKOrO TpaBa M €ro 3alluTHI.
Pumisine Obuti 00pa30BaHHBIMU M UMEJIM HEMaJIble MOTPEOHOCTH B uTeHUU. [lycTh B
TOT MEPUOJ U HE UMEJIOCh KHUTONeYaTaHusl, OJJHAKO CYIIIECTBOBAIU JPYTHE CIIOCOOBI
BOCHPOM3BEACHUSI COYMHEHUN — TmepenucbiBanue. llepenucunkn mnox IUKTOBKY
OJIHOTO YTella MOTJIM CO3JaTh 3HAUYUTEILHOE KOJIUYECTBO AK3eMIUISIpOB. COUYMHEHUS
OBuausa, I'opamus u Mapiuana nepenuchbiBAIUChL B ThICSYaX OK3EMIUIIPOB U

PacXOaUIIUCh IO TEPPUTOPUN UMIIEPHUHU.

! Boprcosa FO.B. McTopruecKie acieKTs BOSHHKHOBEHHS aBTOPCKOTo TpaBa // 3akonHocTs. 2012. Ne 3. C. 64 — 67,
ABTOpCKOE paBo: HCTOPHS BO3HUKHOBEHHUS [DmexTpoHHBII pecypc]. URL:
http://clubs.ya.ru/4611686018427429272/replies.xml?item_no=31 (xara obpamenus: 15.12.2016).
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AOGCONIIOTHO ApyTas CUTyalus C HW3JATEIBCKUM JICJIOM CIIOXKHIIACh B JIIMOXY
CpeaHEeBEeKOBbi. Ha cMeHy aHTHYHON KyJbType MpHIleN Mepuoj; rpy0ocTu u
HEBEXKECTBA: MHOTHUE Tpadbl U OAPOHBI HE YMEINIU HU MUCATh, HU YUTATh.

PemaronuM  TOJYKOM JJIs pa3BUTHSL aBTOPCKOTO TpaBa M €ro 3allUThl
nociyXuwio u3zodperenue B EBporie B cepenune 15 B. KHUTOINEYaTaHUsl, KOTOPOE
CTaJ0 PACHpPOCTPAHATHCSA C HEBEPOSATHOM ckopocThio. Hampumep, ecnu «mo 1460 r.
HAaCYUTHIBAIOCH He Oosee 30 m3ganuii, To 3a 40 mOCIeyIONTNX JIET OBUIO BBITYIIICHO
okos10 40000 uznanuii o6uM Tupaxxom g0 12000000 3K3€MHHHpOB>>l.

JlanHOe OOCTOSITENBCTBO MPHUBEIO K BO3HUKHOBEHHUIO TI€YATHUKOB U
KHUTOINPOJABIIEB, KOTOPbIE HWMEHOBAJINCh B AHIJIMM TOProOBLUAMHM MEYaTHOU
MPOAYKIMENH. DTU TOPTOBLBI MHBECTHUPOBAJIA 3HAUYMTEIIbHBIE JEHEKHBIE CPEJICTBA B
OKYIIKY OyMari, WM CO3IaHHE MedaTHbIX MammH’. K koHIy 17-ro Beka U aBTOpBI
CTaJii daimie TpeOoBaTh 3alllUThl CBOMX TMpaB B CiIy4ae THUPAKUPOBAHUS U
pacrpoCTpaHEHHUs UX MPOU3BEIACHUN.

[TongobHoe monoxkeHue Aen mnpuBeido B Anriuu B 1709 r. K MOSBICHUIO
Craryra AHHbl (3akoHa «O TOOUIpPeHHH OOpa30BaHHS IyTEM 3aKPEIUICHUS 32
aBTOpaMU WJIM TpHOOpeTaTesssMU KOMUM TeYaTHBIX KHUT MpaB Ha MOCJIEIHUE Ha
BpEMsi, yCTAHABIMBACMOE OTHBIHE»)’, KOTOPBIH 110 CYTH e SBISETCS MEPBBIM
HOPMATHUBHBIM MPABOBBIM aKTOM 00 aBTOPCKOM TIPaBe.

OcHoBHble TION0)keHHUsT CTaTyTa AHHBI MOYKHO CBECTH K TOMY, YTO aBTOPY
MPEAOCTABISIOCH UCKIIIOUUTEIBHOE NIPAaBO HAa M3/IaHWE MPOU3BENICHHS B TeueHue 14
net. TeMm HEe MeHee, TaKoe MPaBO MPEIOCTABIISIIOCH ABTOPY TOJIBKO MPU COOJIOICHUN
OTpPENENICHHBIX  (OpMabHOCTEW:  pEerucTpalvii  TPOU3BEACHUS 0  €ro
omyOnMKoBaHUs B peecTpe Kommanuu wu3gaTened M KHUTOTOPTOBIIEB, a TaKXKe
JIETIOHUPOBAHUS DK3EMIUIAPOB TPOW3BEJCHUSI B YHUBEPCUTETAX U OCHOBHBIX
oubnuotekax. IlomydeHHOe TpaBO MOIJIO OBITh YCTYIUIGHO Ha 14-MeTHUN CpOK
m3aarento. [lo McTedeHHM yKa3aHHOTO CpoOKa MNpaBO Ha H3JaHUE BO3BpalaioCh

aBTOPY, U OH MOT CHOBA YCTYIIUTh €r0, B TOM YUCJIE U IPYyroMy U3AaTeNto, emie Ha 14

! Bopucora 10.B. lcropuueckue acrieKThl BOSHUKHOBEHHS aBTOPCKOT0 ipaBa // 3akoHHOCTh. 2012. Ne 3. C. 64 — 67.

2 Anexuna JI.A. DBorowust aBTopekoro mpasa //HMcropust rocyaapersa i npasa. 2016. Ne 9. C. 38 — 39.

¥ Craryr kopouesbl AuHbL, 1710 [Dnexrponnsiii pecypc]. URL: http://www.copyrighthistory.com/anne.html (zata
obpamenus: 15.12.2016).
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aet. Hapymienne MCKIIOYUTENBHOTO MpaBa Ha M3/JaHHE HAKa3bIBaJOCh JOCTATOYHO
BBICOKMM MTpadoM ¢ KOH(UCKAMEW HE3aKOHHO W3JIaHHBIX 3K3EMIUISIPOB
MPOU3BEICHUS.

3aKOH pErynupoBaj OXpaHy NPOU3BEIECHUH OT HECAHKIMOHUPOBAHHOTO
KOIMPOBaHUSI  OMyOJIMKOBAaHHBIX  TpousBeneHui. IlosTomy Ha  mpakTuke
HanOOJIBLIYIO BBITOY MOJIYYWIH HE aBTOPBI, & U3/IaTEIN U TOPTOBIIBI.

Bo ®pannuu B 1791 u 1793 rr. Koncturymonnoit accamOreei Ob110 MPUHITO
JIBa JIEKpETa, 3aJI0KHUBIINX MPABOBYIO OCHOBY KOHKPETHOI'O COJEPKaHUSI aBTOPCKOTO
npaBa. Tak, Hanpumep, Jlexperom 1791 r. perynupoBanoch npaBo aBTOpa Ha
nyOJMYHbIE WCIOJIHEHUS HAa TPOTSDKEHWHM BCEM €ro KM3HH, a KpPOME TOro Ha
OPOTSDKEHUHM 5 JIeT MOClie €ro CMEpTH B MOJb3y HacineaHukoB. [lekper 1793 r.
MPEIOCTABIIS ABTOPY UCKIIOYUTENHFHOE MPABO BOCIIPOM3BECHUS €r0 MPOU3BEACHUN
NOKM3HEHHO, a KpoMe Toro, 10 jeT mocjae ero cMepTd B IMOJIb3Y €ro HacJeIHUKOB.
@dakTHUECKH peyb LUIa O CPOKE OXpaHbl HMCKIIOYMUTEIBHOIO IIpaBa aBTOpa Ha
IpOW3BEICHNE M JalbHEWIINH €ro mepexoj]] B OOIIECTBEHHOE OCTOSHHUE, €CIH
M0JIb30BATHCS KaTeropusiMu COBPEMEHHOTO npaBa  MHTEIUIEKTYaJbHOU
COOCTBEHHOCTH.

JlanpHeliee pa3BUTHE aBTOPCKOTO JIOTOBOpPa OBLJIO CBSI3aHO C MOSIBICHUEM B
I'epmanun  ¢unocodpckux ydeHwit, B YacTHOCTH, TpynoB Kanra. dumocodsr
yCMaTpuBajil B aBTOPCKOM TIpaBe HE TOJBKO (OpMy COOCTBEHHOCTH, KOTOpAs
o0ecrnieunBajia aBTOPY MMYIIECTBEHHBIE BBITOJIbI, HO M BUJAEIU B JMTEPATYpHOU U
JIPYrol TBOPYECKHH JESITENIbHOCTH aBTOpa MPOJOJDKEHHUE JIMOO OTpa)KEHUE €ro
anaHocTtd. [lo mMHeHuto ¢umocooB, B OTHOIIEHUH aHHOW IEATEIHHOCTH aBTOP
UMeJ TPaBO B CHUJIy E€CTECTBEHHOM CIPaBEJIMBOCTH HA OXpaHy KaK YacTH €ro
anaHocTH. OmnucaHHass KOHIEMIUS OKas3alla CYIIECTBEHHOE BIMSHHE Ha pPa3BUTHE
aBTOPCKOTO TMpaBa B KOHTHHEHTaJbHOW EBpome u, B uTOore, mpuBena K YETKOMY
3aKpEeIJICHUIO CYIIECTBOBAHUSA W COJIEP)KAaHUS JIMYHBIX HEUMYIIECTBEHHBIX IIpaB

aBTOPOB.
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Poccust BocnipuHsiia HapaOOTaHHBIM €BpoNeiaMi 3aKOHOAATENIbHBIN OMNBIT B
o0nacTi aBTOPCKOTO MpaBa M Ha €ro OCHOBE pa3palboTasia COOCTBEHHBIE HOPMBI,
HaIlpaBJICHHBIEC HA 3aIIUTY MPAB aBTOPOB.

BooOmie o mnosBIE€HMM HWHCTUTYTa aBTOPCKOro mnpaBa B Poccun MOXKHO
ropoputh, HaunHas ¢ 1803 r., korma Oblia cosmana Komuccus, pazpabaThiBaBIIas
OCHOBHBIE TMOJIOKEHUS 3alIUThl IIPaB aBTOPOB. YTBEPKICHHOE 4Yepe3 LIECTh JIET
pabotel Komuccun IlonoxkeHue 3akperuisuio OPUHIUN O00sA3aTENbHOW BBIILIATHI
aBTOPCKOrO0 BO3HArpaXkJICHMS, a IMPaBO aBTOpPa Ha CO3JAHHOE MM MPOU3BEIICHHE
OIPEENSIIOCH B KAUE€CTBE MPaBa COOCTBEHHOCTH, KOTOPHIM MOKHO OBLIO TOPTOBATb.

[Ipunsareni 22 ampens 1828 r. «lleH3ypHBI yCTaB» colepXkail OTIEIbHYIO
rmaBy «O COYMHUTENSX M HU3AATENsAX KHHUI», B KOTOPOM 3a aBTOpPOM W/WIU
IIEPEBOJYMKOM  TPOMU3BENCHUS  MPU3HABAIOCH  «HUCKIIOUHUTEIBHOE  IIPaBO
II0JIb30BATbCA BCHO JKM3Hb CBOMM MW3JAaHUEM U IIPOJAKEW OHOIO II0 CBOEMY
YCMOTPEHHMIO ~ KaK  HMMYIIECTBOM  OsnaromproOperennbiM»’.  IIpu  dTOM
VCKJIFOYUTEIBHOE IIPAaBO HA MPOMU3BEACHUE OXPAHSIIOCh B TEYEHUE BCEU KU3HU
aBTOpa W 25 JET IOCJE €ro CMEPTH, OJHAKO PACHPOCTPAHSIIOCH OHO JIMIIb HA
npousBeaeHus, npoeamue neH3ypy. B 1845 r. 6pun onybnukosans [lonoxkenue o
MY3bIKaJTbHON cOOCTBeHHOCTH U llojoskeHHne O XyJ0’KeCTBEHHOW COOCTBEHHOCTH,
3aKpEMNUBIINE HAINYHUE U COAEPKAaHUE UCKIIFOUUTEIBHOTO MTpaBa Ha MYy3bIKaJIbHbIE U
XyI0’KECTBEHHBIE TPOU3BEICHUS COOTBETCTBEHHO.

B Poccuu nmoroBopsl B 00J1aCTU MHTEIUIEKTYATbHOW JESATEIBHOCTH MOKHO
Ha3BaTh OTHOCUTEIBHO HOBBIMU B CUCTEME JJOTOBOPHBIX 0053aTENbCTB.

[lepBble 3aKOHBI, KOTOPBIE PETYJIUPOBAIA ABTOPCKUE OTHOLICHUS, NMPUHSATHI
optn B Poccum TOnmpko Bo BTOpoii uerBeptm XIX Beka. Takoe mo3nHee
BO3HMKHOBEHHE B Hallell cTpaHe aBTOPCKOro IMpaBa 00jagano OOBEKTUBHBIMU
OCHOBaHUSIMU: crienu(puka OOIIeCTBEHHO-TIOJUTUYECKOTO ycTpoiictBa Poccuu, a
Takke cBoeoOpa3ue pa3BUTHUS €€ HUCTOPUU. A TEpBbI 3aKOH, KOTOPBIi

HEIMOCPEJICTBEHHO KacaJicsi aBTOPCKOro J0roBopa, MpuHAT Obu1 B 1911 romy, u

!'Veras o nensype: VB. 22 anp. 1828 r. : ¢ npunoxkernem Lltaros u ITonoxenns o npaax counanrerneii]. CII6. : TvL.
Jen. Hap. mpoc., 1829. C. 34
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umeroBancs oH «Ilomoxenne 06 aBTOPCKOM TpaBe» . II0JOKEHHE MOMyCKAIo
OTYYXJCHHE aBTOPCKOro mpaBa. JlaHHBIN BBIBOJ CHeNaTh MOXKHO M3 CTaThbH 8
[TonoxeHusi, B COOTBETCTBUU C KOTOPOM JOTOBOp 00 yCTYIIKE MpaBa Ha U3JaHuE, 00
OTUYXKJICHHUH aBTOPCKOTO IMpaBa JHUOO O NPEIOCTaBICHUM IMpPaB Ha MEPEBOJ,
nyOJUYHOTO BOCHPOW3BEACHUS IMPOU3BEICHUS JUOO Kakoro-ambo u3 Mpas,
NpPUHAICKAIINX aBTOPY, HHOMY JIUILY U3JI0KEH JOJIKEH ObITh Ha MTUCHME.

10 oxTs16pst 1919 roma 61 mpunat exper «O mpekpaiieHuy CHUIIbl 10TOBOPOB
Ha TMpuoOpeTeHHWE B TMOJHYI0 COOCTBEHHOCTh MPOU3BEACHUN HCKYCcCTBA H
JUTEPATYPBD», OOBSIBUBIINN HENCUCTBUTEIbHBIMU JIFOObIE IOTOBOPBI U3/IATEIBCTB C
aBTOpPaMH, B COOTBETCTBHM C KOTOPBIMU MPOU3BEACHHS IEPEHUId IMOJHOCTHIO B
COOCTBEHHOCTb M3/1aTENbCTB. 3aKPEIUIEHO ObLIO, YTO M3JATENIbCTBA UMEIOT MPABO Y
aBTOpOB MpHOOpeTaTh JIMIIb NpaBO HA W3JAHHE MPOU3BEICHUA Ha CpOK,
YCTaHOBJICHHBIN U3/1aTEIbCKUM JOTOBOPOM.

JanpHENIIUKA 3Tan pa3BUTUS aBTOPCKOro A0rosopa B Poccum cBsizbiBaeTcs ¢
dbynkuronupoBanue «OCHOB aBTOpckoro mpasa» 1928 u 1925 rr., a Takke 3akoHa
PCOCP or 8.10.1928 r. «O6 aBTOPCKOM IpaBe», HPHHATOTO B HX Pa3BUTHE .
[lepBbiii 3akoHOMaTENbHBIN akT PCOCP, xacaromuiics aBTOpcKOro mnpasa - OCHOBBI
aBTOpCKOro mpasa (1925 r.) HanpsMyro A0MyCKall pa3IHdHOTO PojJa OTUYKICHHUE €Tro.
B cootBercTBUM cO cTaTheil 12 OCHOB aBTOpCKOE MpaBO B LEJIOM WJIM B YacTH
OTUYXKJIEHO MOXET OBITh MO HU3AaTEIbCKOMY JOTOBOPY JIMOO APYTUM 3aKOHHBIM
criocoOoM, IpU 3TOM XapakTep MPUMEHEHHUs] aBTOPCKOIO IpaBa ONpeesieH JOHKEeH
OBITH CTPOTO JIOTOBOPOM.

B 3akone «0O06 aBTOopckoMm mpaBe» 1928 roma wu3maTeNbCKUN JTIOTOBOP
TOJIKOBAJICSI B KAUECTBE COIVIAILIEHUSA, «B CHUJy KOTOPOIO aBTOpP Ha OIpPENEICHHBIN
CPOK YCTyHaeT MCKJIIOYUTEIbHBIE MpaBa HA U3JaHUE MPOU3BEACHMS, O0JICUEHHOTO B
00BEKTHBHYIO (pOpMy, TOT/Ia KaK U3AaTellb 0OS3bIBACTCS M3aBaTh U MPUHUMATH BCE

OT HCT'O 3aBUCANIMC MCPBI K PACIIPOCTPAHCHUIO JAHHOI'O IIPOU3BCACHU).

! Emmsapos, E. A. ABTopcKkuit 10oroBop B rpaxaanckom npase Poccun / E. A. Enusapos // Baemreroprosoe npaso. 2016.
Ne 2. C. 26-27
2 bmsers, M. A. ABropckoe nmpaBo u cMexusie npasa / W. A. Biusner, K. B. Jleontses. - M. : IIpocmexr, 2010. C. 29
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B 1964 rony mpunsar Obu1 ['paxkmanckuii kogekc PCOCP. Cmbicn aBTOPCKHX
npaB B coorBercTBUM ¢ ['K PCOCP 1964 roma cocrosii B OrpaHUYEHHH
000pOTOCTIOCOOHOCTH  MPOU3BEACHUS, HMEHHO TakuM o0O0pa3oM MpOSBISLIOCH
feficTBHe KOMAHIHO-aIMHHHCTPATHBHON CHCTEMbI B cdepe aBTOPCKOro mpasa’.
Heobxoaumo otmetrutrb, uto eciu OcHoBbl 1925 1. yKa3piBalu MNOpsAMO Ha
BEPOSITHOCTh 3aKIIOYEHHUS JIOTOBOpa 00 OTUYXACHUM aBTOpckoro mpama, To ['K
PCOCP 1964 roga He conepxan yxe moJoOHOW HOPMBI, a BKJIIOYa B ceOsl 1Ba TUNa
aBTOPCKUX JOTOBOPOB (Ha OCHOBAHMM BHECEHHBIX B HEr0 HM3MEHEHUU YKa3oM
[Tpesuanyma Bepxoaoro Cosera PCOCP ot 1.03.1974 1.): aBTOpCKHil AOTOBOpP O
repesaye Npou3BeNCHUN ISl IPUMEHEHUS U JIMLEH3UOHHBIN aBTOPCKUM Jorosop. Ha
IaHHOM (hOHE TOBOPHTH 00 OTUYKICHHH aBTOPCKUX MPAB OBLIO eIle CIOXKHee .

3a mepBbIM BHUAOM aBTOPCKOTO JIOTOBOpa CTOSJIO OMNPEIEICHHE, KOTOpOe
BKJIIOYAJIO B ce0sl BCE THUIIBI aBTOPCKHUX JIOTOBOPOB, OHU BCE PacCMaTpUBAINCH B
KauecTBE JOTOBOPOB O II€pelade MPOU3BENCHMS C LENbI MCIOJb30BaHUS.
JIM1IEH3MOHHBIA aBTOPCKUM JOTOBOP - 3TO JOrOBOP, B COOTBETCTBHUU C KOTOPBIM
aBTOp JIMOO €ro MPaBOMPEEMHUK OpPraHU3AIMHU MPEAOCTABIAIOT MPaBO MPUMEHSTH
MIPOU3BEJEHUE, TAKXKE M MPHU MOMOLIM MEePEeBOAa HAa MHOM A3BIK JTMOO MEpeNeNKu, B
YCTAaHOBJICHHBIX JOTOBOPOM TPaHUIAX W HA YCTAHOBJIEHHBI JOTOBOPOM CpPOK, a
opranu3zaius Oblja o0s3aHa OIUIATUTH BO3HATPAXKIICHUE 32 MPEAO0CTABICHNE TaHHOTO
npasa.

CuTtyanusi moMeHsIach Mocie nepexoaa Ha APyTryr0 SKOHOMHUYECKYIO CUCTEMY.
[TonHouEeHHOE (PYHKIIMOHMpPOBAHUE €€, TaK k€ M B cdepe aBTOPCKOro Ipasa,
yCTaHOBJIeHO ObI0 OCHOBaMM Tpa)KJaHCKOTO 3akoHojarenbcTBa 1991 1., KOTOpHIE
npuMeHsaThes ctaiu B Poccuu ¢ 3.08.1992 r. C maHHOM aThl aBTOPCKHE JIOTOBOPHI,
Kacarolrecs: OTUYX ACHUSI aBTOPCKOIro MpaBa, Mepeade ero COOTBETCTBYIOT CMBICTY
Y OCHOBHBIM HauajaM IpakJIaHCKOr0 3aKOHOJIaTENbCTBRA.

ABTOpCKHUI JOTOBOP Ompe/eieH ObUT B KA4eCTBE JI0TOBOPA, B COOTBETCTBUU C

KOTOPBIM aBTOP O6H3y€TC$I CO34aTb, a MOTOM IICPCAATb 3aKa3aHHOC IIPOU3BCIACHHUC

! Tosopries, B. A. TIpaBo Ha GUIBM KakK CIOKHOE MHOTOCIOHOE nponssenetue / B. A. Jlosopues / Bectaik BAC P®.
2010. Ne 3-4.C. 19
? Boratsipes, ®. 3aor aBropckoro npasa / ®. Boratsipes // Xo3siictBo u mpaso. 2014. Ne 3. C. 24-31
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JUISL €r0 WCIOJIb30BaHUS, a TI0JIb30BATEllb OOS3YeTCS WCIOIb30BaTh JAaHHOE
MIPOU3BEJCHUE CIIOCOOOM, TMPEAYCMOTPEHHBIM JOTOBOPOM, B YCTAHOBJICHHOM WM
o0beMe M B YCTAHOBJICHHBIM CPOK M OIUIATUTH ABTOPY OIPEAEIEHHOE JOTOBOPOM
BO3HArpakJICHHE.

Ho 03.08.1992 r. B Poccuiickoit ®@eneparuu (a eme pansiie - B CCCP)
OPUHATHL OBLJIM M UCIOJIB30BAIKMCH PA3HOTO poja aBTOPCKUE THUIIOBBIE JOTOBOPHI.
[TomoxeHust JaHHBIX aBTOPCKUX THIIOBBIX JIOTOBOPOB (yTBepxkaeHO Obu1o Oonee 20-
T TOAOOHBIX JOTOBOPOB) HCIOJIB30BAJIUCh AaBTOMATHYECKH K B3aMMOOTHOIICHUSM
CTOpPOH, a MMEHHO JaXe B TaKUX CIydasX, KOIJa OMPENEJICHHbIA JIOTOBOpP HE
BKJIFOYAJT KAKOE-JINOO MOJI0KEHNUE TUITOBOTO JI0TOBOPA.

C 03.08.1992 r., co BpemMeHH BHEApeHHUs Ha TeppuTopuu Poccuiickoit
deneparuu HOpMaTUBHOTO akTa - OCHOB IpaXkJIaHCKOro 3akoHoaaTeiabcTBa Coro3a
CCP u pecnyonuk (mansusiii akT npuHatr Obul BepxoBueim CoBerom CCCP 31.05.
1991 r.), aBTOpCKHE TUIIOBBIE JOTOBOPHI MOTEPSUIU CBOE MIPABOBOE 3HAUCHUE. TeM He
MEHE€, MOJIOKEHHUSI, KOTOPhIE COJIEPIKAIUCh B JIAHHBIX TUIOBBIX JIOMOBOpAX, /10 CHUX
[IOp MCHOJB3YIOTCA LIMPOKO Ha HpaKTI/IKel. [IpoBo3rnamennas B Poccuiickoi
Oeneparun B Havane 1990-x rr. cBoOO/a SKOHOMHYECKUX OTHOIICHUM cTaja
MPUYMHON HEOOXOJUMOCTH HOBOM KoaM(UKAIIUU JJIT HOpM 00 aBTOPCKOM IpaBe.
09.07.1993 roma Obut ipuHAT 3aKoH «O0 aBTOPCKOM U CMEXKHBIX MIpaBax», MOAPOOHO
periaMeHTUPOBABIIMK MPOLIEAYPY 3aKIIOUEHUS 1JI aBTOPCKUX JOTOBOPOB. Bmecte ¢
STUM B 3aKOHE HAa3bIBAIUCh MPSIMO JIMIIb JIUMIEH3UOHHBIE JIOTOBOPHI. XOTs
HETOCPEJCTBEHHO TEPMHUHA <JIUIICH3UOHHBIA JIOTOBOP» HE HMMEIOCh, ABTOPCKUI
JIOTOBOP, O KOTOPOM pacckasbiBaeTcsl B cTaTbsix 30 m 31 3akona, - mpencTtaBiseT
co00¥1 KaK pa3 TPaIUITMOHHBIN JTUIICH3UOHHBIH I[OFOBOpz.

U, taxxe, 1.01.2008 roga B cuily BCTynuia YyeTBepTas 4acTh [ 'paxmaaHCcCKOTO
Kozekca Poccuiickoi CIDez[epauHH3 (3atem - 'K P®). PerymupoBaHue J0rOBOPHBIX

OTHOIIIEHUI B 00JacTH aBTOPCKUX TpaB CTaJO OAHOW W3 oOsactel, Hauboiee

'r aBpwios 3. [1. [IpaBoBoe perynupoBanue aBTopckux gorosopos // [IpaBosenenue. 2007. No 6. C. 43

2 Conosas, I1. ABTOpCKUIT JOrOBOP - OIIMOKY NPAKTHKHU 3aKitoueHus u ucnonnenwus / I1. T'onosans // ABTOopckoe mnpaso
u cMexHble mpasa. 2015. Ne 1. C. 45-52

¥ Ipaxnackuii koneke Poccmiickoii ®exepawun (dacTs gerBepras) ot 18.12.2006 N 230-®3 (pex. ot 01.07.2017) //
CoOpanue 3akoHonatenbeTBa PO, 25.12.2006, N 52 (1 4.), ct. 5496



17

3aTpoHYThIX H3MeHeHusMH. Coznatenu uerBeproil yacth 'K P®, Bo- mepsbIx,
BKJIFOUWJIM HOBYIO TEPMHHOJIOTHIO, @ BO-BTOPBIX, CIEJIAN JIOCTYITHOM BO3MOXKHOCTb
3aKJIIOYEHUS]  JOTOBOPOB 00  «OTUYKJCHMHM HCKJIIOYUTEIBHOIO TIpaBa Ha
MPOU3BEACHUE», TO €CTh MEpPelauu €ro MpaBonpruoOpeTaTEIO0 HABCET1a U B MOJTHOM
oOBbeMme.

Panbiie Bo Bpems nedictBus 3akoHa «OO0 aBTOPCKOM MU CMEXKHBIX MpaBax»
MMeNach ABYWIEHHAs! CUCTEMA aBTOPCKUX JOTOBOPOB O MPUMEHEHHUU MPOU3BEIACHUS.
B T'K P® BBemena Oblnia cucTeMa TPEXWICHHOTO pa3feieHUsS JTOTOBOPOB O
NPUOOPETEHUN TMpaB, KOTOpPbIE HEOOXOAUMBI Ui TPUMEHEHUS MPOU3BEIACHUM.
BMmecte ¢ 3TuM noaBepriach W3MEHEHUIO TEPMHUHOJOTHS: BMECTO TIOHSITHUA
«aBTOPCKHUM JIOTOBOpP» BBEIEHO OBbUIO TOHSTHE <(JIMIICH3UOHHBIM JOTOBOpPY», a
ITOMHMO 3TOT0, K AMEIOIIUMCS BO3MOXHOCTSIM TMOJYYEHHUS MTPAB HA UCKIIOUUTEITbHON
100 HEUCKIIIOUUTETLHON OCHOBE J100aBjieHa Obla TaKkKe BO3MOKHOCTh TOJTYUCHHUS
B TIOJJHOM O0BEME IMpaB IO HOBOMY JJid 00OJIacTH aBTOpCKoro mpaBa Poccuu
«JIOTOBOPY 00 OTUYKJICHUH HCKIIOUUTEIBLHOTO IpaBa Ha MPOU3BEICHUE» (CTaThs
1285 I'K P®).

Nrak, ¢ 1.01.2008 r. BO3HHKIIA BO3MOKHOCTh 3aKJIFOUUTh TPH OCHOBHBIX BHJIA
JIOTOBOPOB O IPUMEHEHUH TTPOU3BEACHUS:

1) noroBopbl 00 OTYYKICHHHM HCKJIFOUYMTEIILHBIX MpaB Ha MPOM3BEICHUC B
MOJTHOM 00beMe, KOTOPBIN paHee He MpeayCcMaTPUBAJICS 3aKOHOIATeIbCTBOM;

2) JWIIEH3MOHHBIM JOrOBOp O TPEJOCTABICHWU TIPaB  KMCIIOJIb30BAHUS
MPOU3BEACHUEM Ha UCKIIFOYUTEILHON OCHOBE (TO €CTh MCKITIOUUTEIbHAS JIUICH3US) -
COOTBETCTBYET B OCHOBHOM JICCTBYIOIIMM Ha CETOIHSIIHUNA JI€Hb IOJIOXKECHUSIM,
KOTOpBIE OTHOCSITCS K aBTOPCKHUM JOTOBOpPAM IO Nepeade UCKIIFOUUTEIbHBIX MIPaB;

3) JIMIEH3MOHHBIA  JOTOBOP O TMPEAOCTABICHMHM IpaB  IPHUMEHCHUs
NPOM3BEACHNS Ha HEHUCKIIOYHUTEIBHOM OCHOBE, HEHMCKIIOYMTEIbHAs (mpocTast)
JMLIEH3USI - COOTBETCTBYET B OCHOBHOM JIEMCTBYIOUIMM Ha CETONHSIIHUMN JECHb
MOJIOKEHUSIM, KOTOPBIE OTHOCSATCA K aBTOPCKOMY JOTOBOPY O Iiepenade

1
HCUCKIIIOYUTCIIbHBIX IIPAB .

! Bsrers, WM. A. ABropckoe mpaBo u cMexusie npasa / W. A. Bimsner, K. B. Jleontses. - M. : IIpocnext, 2010. C. 146



18

OrpomHbIM 3HaY€HHEM 00JIaJal0T (eiepalibHbIe 3aKOHbI, KOTOPhIE Pa3BUBAIOT
U KOHKpeTu3npytot nonoxenus 'K PO. K npumepy, oTaenbHble HOPMBI, KOTOPBIE
KacaloTcsl aBTOPCKOTr0 TpaBa, BKItoUaroTcs B deaepanbHblil 3akoH oT 13.03.2006 .
N 38-®3 «O pexmame»’, ®3 or 27.07.2006 r. N 149-®3 «O6 umupopMaLmH, O
samuTe nHMOPMALHUH i HHHOPMALMOHHBIX TEXHOJIOTHSIX» U TIP.

[Ton3akoHHBIE HOPMATHMBHBIE aKThl W TNPOYUE TPABOBBIE aKThI, KOTOPHIE
coJiep>KaT HOPMBI aBTOPCKOTO MpaBa, MPUHSTHI AJisi (POPMHpPOBAHHUS MEXaHHU3MOB
OCYUIIECTBJICHUSI TPUHATHIX (elepanbHbIX 3aKOHOB. B dmciie MOA3aKOHHBIX
HOPMATHBHBIX AaKTOB CaMyl0 OOJBIIYIO IOPUAMYECKYIO CHJIYy MMEIOT YKa3bl
[Ipesunenta Pocculickon CDeI[epauHH3 u Ilocranosnenus IIpaButenscTBa PD*
KOTOpBIE COJEpKAaT HOPMBI T'pa)kJAaHCKOrO IpaBa, OHU NPUHUMAIOTCA TOJBKO Ha
OCHOBE M BO UCIIOJIHEHUE BBIIIE MEPEUUCICHHBIX aKTOB BBICIIEH IOPUINYECKON CUIIBI
U cooTBeTCTBOBaTh NOKHBI 'K PD, unpiM (enepaibHbIM 3aKOHaM, a TaKKe yKazam
[Ipesunenta P®. Ilpu pa3BuTUM KOMMYHHUKAIMd U JIETKOCTH B  cdepe
TPAaHCTPAHUYHOTO  MEPEMEIIECHUS TBOPYECKUX OOBEKTOB  aBTOPCKOE  IPaBO
npejacTaBiasieT  co0OM  OJHY W3  CaMbIX IOJBEPXKEHHBIX  MEXIyHapOJAHOMY
BO3JEHUCTBUIO TOAOTPACIEH.

Kak BbITekaeT U3 BCEro BBIIIEU3JIOKEHHOIO, MCTOPHUS CTAHOBIICHHS
JIOTOBOPHBIX OTHOLIEHUW JIOBOJIbHO HEBEJIMKA - OHA OTPaHMYEHA paMKaMU C Haudala
20 B. mo Hayano 21 B. Beka. C 1911 no 1925 roma npaBo Ha OTUYKIEHUE ABTOPCKUX
IpaB MOJIHOCTBIO MPU3HABAJIOCh; Onmxke K cepeaune 20 B. BIIOTh A0 1964 roxa mo
JAHHOMY TIOBOJY BEJHUCh AUCKYCCHUU IO JABYM HANpPaBJICHHUSIM: HENPU3HAHHE MU
NpU3HAHUE, TaK K€ B JaHHOE BpeMs (HOpMYJIUPYETCs HEMOCPEICTBEHHO TIOHSTHE

aBTopckoro gorosopa. [locie 1964 roga u Bmiots g0 Havana 1990-x rogoB npaso B

! ®enepanbHsiii 3akon ot 13.03.2006 N 38-@3 (pex. ot 05.12.2016) «O pekmame» // Cobpanue 3akoHOAaTENbCTBA PD,
20.03.2006, N 12, ct. 1232.

2 MepepanbHbi 3ak0H oT 27.07.2006 N 149-03 (pex. or 19.12.2016) «O6 wnupopmammy, HHPOPMAILHOHHBIX
TEXHOJIOTHSIX U O 3amuTe HHPOpMALMKM» (C U3M. U J0IL., BCTYIL. B cury ¢ 01.01.2017) // «CobpaHune 3aKoHOATEIILCTBA
P®y», 31.07.2006, N 31 (1 1.), ct. 3448

3 Hanpumep, Va3 Ilpesugenra PO ot 05.12.1998 N 1471 «O mepax mo peanau3alud IpaB aBTOPOB NMPOU3BEICHUH,
UCIIOJIHUTENE | Tpou3BojuTeneil (OHOrpaMM Ha BO3HArpaXIEHHWE 32 BOCIPOM3BEICHHE B JIMYHBIX IEJSX
ayJMOBH3YaJIbHOTO MPOM3BEACHUS WM 3ByKOo3amucH npousseneHus» // Cobpanue 3akoHoxarensctBa PP, 1998 r., N
49, ct. 6016

* Hampumep, [ocranosienne [Tpaurensetsa PO ot 21 mapra 1994 1. N 218 «O MHHHMAaNbHBIX CTABKAX aBTOPCKOTO
BO3HArpakKIC€HMs 32 HEKOTOPBIE BHIBI HCIIOIb30BAHMS MPOM3BEACHUN JMTEpaTypsl U UCKyccTBay // CobpaHne akToB
IIpesunenta u [IpaBurenscTBa Poccuiickoit @enepamnyu ot 4 anpenst 1994 r., N 13, cT. 994
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cepe OTUYX ACHHUSI aBTOPCKUX MPaB HE MPU3HABAIOCH B €ro OyKBaJbHOM 3HAYECHHH,
MOCKOJIBKY pachpocTpaHeHa Obljla KOMaHAHO-aIMUHUCTpAaTUBHAA cucteMa; ¢ 1993 r.
10 2008 r. periaMeHTHPOBAIOCh HAJIUYHME COBPEMEHHOIO MO CYTH JIMIIEH3MOHHOTO
noroBopa, k kotopoMmy B 2008 r. uerBeptas yacth 'K PD mobGaBuna moroBop 06
OTUYXKJICHUH HCKIIIOUYHUTEIIBHBIX IIpaB, IPHU3HAB OKOHYATEIBHO JaHHOE IIPAaBO 3a
aBTOpPAMM M TEM CaMbIM OTMEHMB BCE JICHCTBOBABIINME PAHEE HOPMATUBHBIE AKTHI B
n3yuaemoii cdepe’.

Hcropust pa3BUTUS HHCTUTYTA 3allUTHl IPAB ABTOPOB CBUIETENIBCTBYET O
NOCTENIEHHOM TOHMMaHUM  OOLIECTBOM W  TOCYJAapCTBOM  3HAYUMOCTH U
HEOOXOJAMMOCTH  OXpaHbl HE TOJBKO HMYUIECTBEHHBIX, HO M  JIMYHBIX
HEUMYLIECTBEHHBIX MPaB aBTOPOB U MHBIX IpaBoobiaaareneil. [Ipu aToMm cnenuduka
IIPaBOBOT'0 PETYJMPOBAHUSI ABTOPCKOTO MpaBa B Pa3HBIX CTpaHaX OOYCJIOBJIEHA HE B
NOCIEAHION  OYepedb OCOOCHHOCTSAMHU  CYIIECTBYIOUIMX IPAaBOBBIX  CHCTEM

COBPCMCHHOCTH.

! Muxaitnukos B.JL. Hcropust pa3Butus aBTOpcKOro noroBopa B Poccum // BecTHuk Benroponickoro opuaudeckoro
uactutyra MBJ] Poccun. 2012, Ne 1. C. 31-34.
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1.2 IlonsiTHE ¥ BUABI ABTOPCKHX /IOTOBOPOB

Co3naHrne Mpou3BeNEeHUsI HAYKH, JIMTEPATypbl U UCKYCCTBA BCErJa SBISIETCS
Pe3yJIbTaTOM TBOPUECKOM AESITEIbHOCTH aBTOpa (rpakaanuHa). C MOMEHTa CO3AaHMs
IPOU3BEJCHUS Y aBTOpPa BO3HUKAIOT JIMYHBIE HEMMYIIECTBEHHBIE MpaBa aBTOPCTBA,
IIPaBO Ha UM, IPABO HA HEMPUKOCHOBEHHOCTh Npou3BeAcHNs. OHU Henepe1aBaeMbl,
HEOTYYXKJAeMbl U CYIIECTBYIOT OECCPOUHO.

[To oOmemy mpaBuily aBTOp, CO3JABIUIMI MPOM3BEICHUE HAYKH, JTUTEPATYpHI,
UCKYCCTBa, K€JIaeT JOBECTH J0 IIMPOKOro Kpyra yuTaTesel, ciayareneH, 3purenen
pEe3yabTaT CBOEM TBOPYECKOM AEATEIBHOCTH. 3aKOHOM MNPEIyCMOTPEHO NIPABO Ha
oOHaponoBanue mnpousBenenus (cr. 1268 I'K). Bomnpoc 00 oOGHapogoBaHuu Ipo-
U3BEJICHUS, €r0 TOTOBHOCTH PEIIAET TOJIbKO aBTOP, TaK KaK IIPaBO Ha 0OHApOI0BaHUE
ABIIAETCS ~ CyOBEKTHMBHBIM  mpaBoM  aBTopa. CnocoObl  0OHAapOJOBAHMS
(omy6yukoBaHUs) M30UpaAET caM aBTOP, U OHHM 3aBHUCAT OT (POPMBI U COJCpIKAHUS
npousBeneHus. Eciv aBTOpoM HamucaHa Hay4Hasl CTaThs, MOHOTpadus H T.I., TO
BO3MOXXHO OITyOJIMKOBAaHUE B )KypHaJle, MOHOTpaduu (OTACIHHBIM U3JAaHUEM) U T.I.

To xe camoe nmpuMeHsieTCsl B XyA0KECTBEHHON JuTepaType (pOMaH, MOBECTD,
OUYEpK, paccka3 u JAp.), €CIH CO3JIaHO MY3bIKAJIbHOE MPOU3BEJIECHUE, TO OCHOBHBIM
c1ocoOoM OIyOJMKOBaHUS SIBISIETCS HCIOJHEHHE CaMUM aBTOPOM MY3bIKH HIIU
nepegavya MpOU3BEACHUS APYroMy JHIYy (APYyruM JiMLaM) MO JOTOBOPY C LEJbIO
MyOJIMYHOTO UCTIOJTHEHUS.

[IpousBeneHus )KUBOMUCH, CKYJIBIITYpPbI, apXUTEKTYpPhl OOHAPOAYIOTCS IMyTEM
OpraHM3allMd BBICTABOK B KAPTUHHBIX Tajepesx, dPMUTakax, JAOMax HCKYCCTB U
UHBIMU criocobamu. Bo Bcex yka3zaHHBIX cilydasXx OOHApOJOBAaHME IMPOU3BEICHUS
BO3MO>KHO Ha OCHOBAHUH JOTOBOPA C aBTOPOM C YKa3aHHEM KOHKPETHOIO Ccrocoba.

ABTOpPCKMI JOTOBOP, PABHO KAK M BCSAKUN TPaKIaHCKO-TIPABOBOM JI0IOBOP,
co00ii MpesCcTaBiseT COTJallleHue ABYX JIMOO Oojee Jull, KOTOpPOE HAaIpaBJIICHO Ha
yCTaHOBJICHHE, NMPEKpalleHUe WM U3MEHEHHE B3aUMHBIX OOsi3aHHOCTed u mpaB. K
TAKOro poJia JI0rOBOpaM NPUMEHSIOTCS BCE HOPMBI B cepe 00s3aTeIbCTBEHHOTO

npaBa, KpOMC TCX, KOTOPLIC MABJIIIOTCS HCECOBMCCTHUMBIMHU CO CHCHH(bHKOfI
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OTHOIIIEHUH, KOTOPhIE BO3HUKAIOT B XOJI€ MCIOJB30BaHUS PE3YIHTATOB TBOPUECKOU
NEeSATeTLHOCTH.

Bmecte ¢ 3THM, 3aKOHOJATENb HE MPEAOCTAaBWII 3aKOHHOTO OIpEICICHUS
aBTOPCKOMY JOTOBOPY, KakK, K TPHUMEPY, JTOTOBOPY KYIUTU-TIPOJAXH JTMOO apeHIIbI,
TEM HE MEHee, CHCTEeMaTHYeCKHi aHajdu3 HOPM 3aKOHOJATeNIhCTBA B cdepe
aBTOpPCKOTO TpaBa M, B TEPBYI0 OdYepellb, 3aKOHA, JlaeT BO3MOXKHOCTb
c(opMyIUPOBATh TAKOE OMpPEICICHHUE.

ABTOpPCKHIA JTOTOBOp — A3TO pa3pelieHHe Ha HCIOJIb30BaHWE IMPOU3BEIACHUS
an00 IPYrUMHU CIIOBAaMHU — JIOTOBOP O Tepeaade Ha MPOU3BEICHHE MMYIIESCTBECHHBIX
npaB. [laBas ompeneneHre aBTOPCKOMY JOTOBOPY B KaueCTBE «Iepeaavdl IIpaB
clielyeT BHUMAaHHUE aKI[EHTUPOBATh HA OTIWYMH JAHHOTO OINPEACIICHUS OT «Iepexo/ia
nmpaB». BTopas kareropus XapakTepuzyeT TaKHWe Ciaydad, KOTJla «Iepexoj]l TpaB
MIPOUCXOIUT IOMUMO BOJIA aBTOPAY.

Kak cuurtaor MHOTHME aBTOpBI, ABTOPCKUN JIOTOBOP MPEACTaBISIET COOOM
BOJICBOM aKT, KOTOPHIA OCHOBaH Ha B3aMMHOM COTJIAIIICHUU CTOPOH W HaIpaBJICH HA
BO3HMKHOBEHHUE, IPEKPAIICHUE UITU U3MEHEHHE IOPUINYECKUX OTHOIICHUH.

M. MupomHuKkoBa OTMEYajaa, YTO I[IOHSITHE aBTOPCKOrO JIOroBOpa
paccMaTpuBaTh CJEAyeT B KadyeCTBE pPOJOBOTO TMOHSTHUS JBYCTOPOHHEH CHEINKH,
HETMOCPEJICTBEHHAs] M OCHOBHAs II€JIb KOTOPOM — ATO MPUOOPETEHHE TPETHbUMHU
JUIAMA  TIPaBOBBIX OCHOBAaHMM [IJI1 TPUMEHCHHS TPOW3BEACHUS Oyab TO
UMYIIECTBEHHOE HCKIIOYUTENIbHOE TIPaBO JMOO pa3pelieHne, COOTBETCTBEHHO
BBITAHHOE HIIM YCTYIUICHHOE aBTOPOM JIMO0 APYTUM MpaBoobIagaTe siM . 3aTeM OHa
OTMEYaeT, YTO IIOHATHE «ABTOPCKHI» HE CTOJBKO TOMYEPKUBACT CHEIUDUKY
CyOBEKTHUBHOTO COCTaBa, a CKopee crenuduky Oiara — TO €CTh MPOU3BEICHUS, TIO
MOBOJY KOTOPOTO TIOSIBJISIOTCS — IMPABOOTHOIICHHUS, KOTOPBIE PETYIUPYIOTCS
aBTOPCKUM JO0TOBOpoM. HeoOXoaumMo OTMETHTh, YTO OTHOCHUTCA 3TO K JIFOOBIM

ABTOPCKHUM AO0I0BOpaM, KpOMC aBTOPCKOI'O 4JOT0OBOpa, 3aKJII04aCMOIro ¢ aBTOpOM.

! Mupomsnkosa M. Aropekuii oroBop // MHTeIeKTyalbHast COGCTBEHHOCT: ABTOPCKOE TPABO M CMEXKHbIC TIPABA -
2013.-Ne 1. - C. 23.
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. I'aBpuJIOB OTMEUAET, YTO UCKIIOUUTEIBHBIN THUI MPAB aBTOPAa COCTOUT B UX
HEOTTOP>KUMOCTH, HEOTUYK/IAEMOCTH OT JIMYHOCTH aBTOpPA HA MPOTIKEHUU BCEH €ro
KU3HU JIMOO B TEYEHUE CPOKA, KOTOPBIM OIpEAesieH 3aKOHOM JJiI OCOOCHHBIX
CIIy4aeB, B HEMO3BOIHTEILHOCTH IIEPEHECCHIS TIPAB aBTOPA HA HHOE JIHIIO .

PestoMupysi onucaHHoe BbIlI€, HAMEUYEH ObUT JPYro Moaxoj K MOHUMAHHIO
CYILIIHOCTH aBTOPCKOTO JIOTOBOpA - HE B KAYECTBE CIOCO0Aa OTUYXKJIEHUS aBTOPCKOIO
mpaBa, a B KadecTBE Croco0a peanu3anuy IMpaB, MPUHAAJICKAITUX aBTOpy. Benb
aBTOPCKOE IMPaBO B IMIMPOKOM CMBICIE SIBIIIETCS COBOKYIIHOCTBIO HOPM
rpakJIaHCKOTO M TMPOYUX OTpacied MpaBa, PEryJUPYIOIIUX OTHOIICHUS, KOTOpPbIC
BO3HUKAIOT B CBSI3M C UCIOJIB30BAaHUEM U CO3JIaHMEM MPOU3BEJICHUN HAYKH,
HCKYCCTBA U JJUTEPATYpPHI.

Toncroit KO.K. monaran, 4ro aBTOp HO JOTOBOPY IO3BOJISIET IMYyOJIMKOBATh
npousBeneHus. [IpuMepHo B ATO ke BpeMs Oblia BbICKa3aHa MbBICIb, YTO B CiIydae
nepesayu Mpou3BEAEHUs OpraHU3allid aBTOP JIMILb PEATU3YET eMy IIPUHAJIeXKAIIEE
MpaBO Ha BBHIITYCK B CBET MNpou3BeAcHUsa. MTak, HaMeuaeTcsi HOBasi TEHJCHLMS B
TOJIKOBAHUHU M3[1aTEJIbCKOTO JOTOBOpPa — B KAau€CTBE COrJAIIEHUS O BO3MOXKHOCTHU
MCIMOJIb30BAHUSA HpOI/I3BeI[eHI/I}I2. CagenbeBa U. B. aBTOpCKHil TOroBOpP OmNpeesisia B
KauecTBe JIOTOBOopa 00 UCIOJIb30BAaHUU OpraHu3alel CO3JaHHOTO aBTOPOM
MPOU3BEACHUSI JIUTEPATypbl, HAYKM U HCKYCCTBA HA OCHOBAHHMHM KYJIbTYpPHBIX
noTpeOHOCTEN OO0IIecTBa B I1IEJIOM IMPU COOJIIOACHUU UMYIIECTBEHHBIX W JIMYHBIX
IIPaBOMOYUH aBTopaS. BrnagumupoBa O.A. aBTOpCKul [IOrOBOp OIpenenuia B
Ka4eCTBE COTJIAIICHUE OpPraHU3alMU-TIONb30BATENsl M aBTOpa MO  TMOBOAY
FICTIONB30BAHHS M CO3IAHMS IPOM3BEICHHS HAYKH, HCKYCCTBA U JIHTEPATYPHI .

Kak cuutaer, Jlo3opueBa B. A. nmo aBTOpckOMy JOrOBOpPY OJIHA CTOpPOHA (TO
€CTh aBTOp) paspemiaet APYroi CTOPoHE (TO €CTh TOJBb30BATENI0) HCIOJIh30BAThH

MpOU3BEJCHUE JMOO TMPEJOCTABISICT €l MPaBO MPOU3BEACHHEM PACHOPSIUTHCS B

't aBpwiIoB O. JloroBopsI 3aKa3a Ha CO3/laHME ABTOPCKUX npousBeneHuid / . I'aBpuios, K. I'aBpuinos // Xo3siicTBo 1
npaBo. — 2013. — Ne 3. — C. 28-45.

2 Ipakaanckoe mpaso : yuebuuk : B 3 ./ mox pex. 10. K. Toncroro, H. 0. Paccka3oBoit. — 5-¢ w311, mepe- pa6. i 101
— M. : Ilpocnekr, 2015. — 928 c.

¥ Caenbesa 1.B. TIpaBoBoe peryInpoBaHie OTHOIICHHI B 0GIACTH XyI0KECTBEHHOro TBopuecTBa. M.,1986. C. 111.

* Brammmuposa O.A. yae6Ho-MeTommdeckoe nmocodue. Camapa, 2016. C. 87-91.
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OTIpeIeICHHOM 00beMe, a MOJIb30BaTeh 00s3aH aBTOPY 3aIUIaTUTh BO3HATPAXKIICHUE
3a UCMOJIb30BaHKE JIUOO MPEAOCTABICHUE JAHHOTO npaBal.

B OcHoBax rpaxaaHCKOro 3akoHojartesnbcTBa 1991 roga aBTOpcKuii 10rOBOP
orpesienieH ObUT B Ka4eCTBE IOTOBOPA, B COOTBETCTBUH C KOTOPHIM aBTOP ObLT 00s513aH
co3/laTh Ha OCHOBAaHMHM JOTOBOpa M IiepefaTh 3aKa3aHHOE IMPOU3BEICHHE JIHMOO
roTOBOE IIPOM3BEJCHUE C IICJIbI0 MCIIOJIB30BaHUS, a II0Jh30BaTeNlb O00s3aICs
WCIIOJIB30BaTh JIMOO HayaTh WHCIOJIB30BAHUE TIPOM3BEACHUS YCTAHOBJICHHBIM
JIOTOBOPOM CIIOCOOOM B OIpEJEICHHOM MM OOBEeME€ W B KOHKPETHBIH CPOK U
OIUIATUTh  aBTOPY  OMNpPEJENIEHHOE  JOTOBOPOM  BO3HarpaxiaeHue.  HeiHe
bynkunonupyomuii 3akoH PO «O06 aBTOPCKOM IpaBe U CMEXHBIX MTpaBax» BHOBb
OTKA3aJICSI OT 3aKpEIJICHHS TaKoTO Pa3BEPHYTOrO OMNPEACICHUS aBTOPCKOTO
noroopa. Tem He MeHee aHaM3 €ro HOPM JaeT BO3MOXKHOCTH C(OPMYJIUPOBATH
TaKoe OIpeCICHUE. B COOTBETCTBUM C aBTOPCKHMM JIOTOBOPOM aBTOP IepeiaeT 00
o0s3yeTcss mpuoOperarento IepefaaTh COOCTBEHHBIE IIpaBa Ha MCIOJIb30BAaHHE
MPOU3BEICHUS HA YCIOBUAX U B MpeJesiaX, KOTOPbIE COTJIaCOBAaHbI CTOPOHAMHM.

UepnebieBa C.A., cpaBHUBas MPOIIIOE 3aKOHOIATEIHLCTBO C ICMCTBYIOIIMM Ha
JTAHHBIA MOMEHT, a0COJIIOTHO CHPABEJIMBO OTMEUAET, YTO HA CETOJHSIIHUN JEHBb
3aKpEeIUIeH APYro MoJaXo/ K MpaBaM aBTOpa MO OTHOIIECHUIO K €r0 MPOU3BEICHUSIM,
KOTOPBIA CBSI3aH C BBIJCJICHHEM JIMYHBIX MMYIIECTBEHHBIX M HEUMYIIECTBEHHBIX
npaB aBTopa. B ropuandeckoil OTEYECTBEHHOW JIMTEPAType BEIUCH JOJITOE BPEMs
JMCKYCCUU O pasTpaHUYCHHMM IIpaBa Ha HMMS aBTOpa M IIpaBa aBTOPCTBA, 00 HX
CaMOCTOSITETbHOM 3HAQY€HUU M XapakKTepe, WU TaKkKe O BaXKHOCTU MPU3HAHUA 3a
aBTOPOM TIIpaB Ha aBTOPCTBO B KadecTBe cpeacTBa wuiaeHTudukanuu. Ha
CErOJIHSIIHUI JIEHb aBTOpP YyKa3aHHOE MpaBo moiyudui. [IpaBa aBTOopa Ha uMS
MpeayCMaTPUBAIOTCA KaK CaMOCTOSITEIbHBIE TMpaBa, KOTOPHIC IMO3BOJSIOT aBTOPY
BBIOpaTh MaHepy OOO3HAuUeHUsS COOCTBEHHOTO aBTOPCTBA TOJJIMHHBIM HMMEHEM,
AHOHUMOM WJIM MCEBAOHMMOM. K HEMMYIIECTBEHHBIM JMYHBIM IpaBaM aBTOpa

OTHOCHUTCS TIpaBo B JII0O0OW (hopme O0OHApOo0BaTh MPOU3BEIAEHUE, TaKKE MPABO Ha

! Jlozopues B.A. CyGbektsl HCKIIoumMTenbHbIX mpaB. / CGopHHK crateil. MHTemiekTyanbHble mpasa: IIOHSTHE.
Cucrema. 3agaun kogudukanuu. / Uccnen. Ilentp gactHoro mpaea. — M.: «CraryT», - 2013. —416C. - C. 295.
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OT3bIB M IIPaBa Ha 3aLIUTy IPOU3BEACHUSA, KOTOpOE, Kak cuuTaroT benbkosa E.I'. u
Benoycos B.H., obecreunBath J0KHO 3aIUTy aBTOPCKOH PeryTaIum .

Tem He MeHee, B COOTBETCTBHH C JCHCTBYIOLIUM 3aKOHOJATEIBCTBOM ABTOP
dakTUYeCKu TMepeaaeT He MOJHOCTHIO MPABO MCIOJIB30BAHMS, OCTaBIsAsA 3a COOOM
TUTYN oOnagarens npaBoM. Takyto curyanuto Kamstun B.O. ompenenuwn Tak:
«Ilepenaua xe aBTOPOM... IO JAOTOBOPY COOCTBEHHBIX OTAEJIbHBIX IPABOMOYUN IS
IPUMEHEHUSI MTPOU3BEJCHUSI €CTh... HE YTO MHOE, KAK Pa3pelieHHe, KOTOPOE JaHO
aBTOPOM, HCIIOJIb30BaTh IPOM3BEICHHUE €r0 B TEUYCHHE YCTAHOBJIEHHOIO CpPOKa B
COOTBETCTBUH C YCTOBHSMH OroBopay”. CIIeyeT yKa3aTh, 4TO OOIIMPHEIHA MTOIXOM K
PACCMOTPEHHUIO TIOHITHIO aBTOPCKOTO JOTOBOPA SIBISETCS OOBIYHBIM JIJIs POCCHUICKOM
TEOpUU B cepe aBTOPCKOro IMpaBa.

Tak, k npumepy, cieayrwiiee onpeaenenue aaet JILA. CrebirHa aBTOPCKOMY
JIOTOBOPY: «JIOrOBOPBI, KOTOPBIE 3aKIHOYAKOTCS ¢ aBTOPOM 110 IIOBOY UCIIOJIb30BAHMUS
TPOM3BEICHAS €r0, HMEHYIOTCS ABTOPCKUMH JOTOBOPAMI»-.

Urak, enquHONW MO3MIHMM B YaCTU OINPEACIECHUS aBTOPCKOrO JIOroBOpa Ha
CEerONHSAIIHUN JE€Hb HE HMEETCs, B CBA3M C OTUM Has3pela BaXHOCTh
3aKOHOJATEIBHOTO 3aKPEIUICHHs] 3TOW JAe(PUHULMHU: «ABTOPCKUM JIOTOBOP —3TO
JIOTOBOP, B COOTBETCTBUHU C KOTOPBIM aBTOP IMPOU3BENCHHUS JINTEPATYPBL, HCKYyCCTBA U
HayKH JUOO €ro MpaBONPEEMHUKH, C OJHOM CTOPOHBI, JPYroil CTOPOHE, TO €CTb
M0JIb30BATENI0, MEPEAA0T HMYIIECTBEHHbIE IIpaBa B OMNPENENEHHBbIX Mpeenax
(TepputopHs, CpOK), KOTOpBIC COTJIACOBaHbI CTOPOHAMH, 3a YCTAHOBIICHHOE
BO3HArpakJIeHUE UM 0€3BO3ME3THOY.

ABTOpCKUI JOTOBOp O3HAYaET E€JUHOBPEMEHHOE INPUOOpPETEHUE BCEX BO3-
MOJKHBIX CIIOCOOOB HCHOJb30BAaHUSl MPOU3BEACHUS C YYETOM OCOOEHHOCTEH
KOHKPETHOTO BHJIa 00bEKTa. 3aKOHOM IPElyCMOTPEHBI IPYyTHE TOTOBOPHI O Mepeaaye

aBTOPOM OT/IEJIbHBIX (KOHKPETHBIX) BUIOB MpaB Ha UCMHOJIb30BaHUE Mpou3BeaeHus. K

! Bemskosa E.T'., Benoycos B.H. CooTHomeHne noroBopa aBTOPCKOTO 3aKa3a coO CMEXHBIMHU JoroBopamu // M3sectus
Baiikansckoro rocynapcrsennoro yausepeutera. 2017. T. 27. Ne 1. C. 79-87.
2 Kanstun B.O. WutennexryanbHas cOOCTBEHHOCTh (MCKIIIOYMTENbHBIE IIpaBa). YueOHHUK aist By30oB. — M.: Hopma-
nnpopa-M. — 2010. — C. 153.

Creommua JILA. JloroBop aBTOpCKOro 3aka3a B TrpaxkianckoM mpaBe // B cbopuuke: HAVYUHBIE
ITPEOBPA3OBAHNSA B JIIOXY TJIOBAJIM3AIIMN cOOpHUK cTaTeid MEXIYyHapOJHOW HAayJIHO-TIPaKTHYECKON
koH(pepennuu: B 4 gactsx. 2017. C. 256-258.
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HAM OTHOCUTCS JIMIICH3WOHHBIA JOTOBOpP, TIO KOTOPOMY JPYromy JIHILY
MPEAOCTAaBISACTCS TPABO MCIOIL30BaHUS NPOU3BEICHUSI KOHKPETHBIM CIOCOOOM, TIpU
ATOM, €CJIM OTO TNPEAYyCMOTPEHO B JOTOBOpPE, TO JHII0 MOXET 3aKIIOYUTh
CyOJIMIIEH3UOHHBIN TOTOBOP C APYTHM JIMIIOM Ha ONPEIEICHHBIX YCIOBHIX IO CPOKY,
BO3MOXXHOCTH, HO B TIpeJeiax cpoka JAEHCTBUS, IPEAYCMOTPEHHOro IO JIH-
IIEH3UOHHOMY JOTOBOpY ¢ aBTOopoM. CaM aBTOp OpUTHHAja MPOW3BEICHUS Ha BECh
CPOK JI€MCTBUS JMIIEH3UOHHOIO JOTOBOPA HE MOXKET 3aKJII04aTh MOJIO0HBIN 10TOBOP
C IPYTUMHU OPTaHU3ALHUSIMU.

Brictynmass B posin 0COOEHHOrO BHAA TPa)KIAHCKO-TIPABOBOTO JOTOBOpA,
aBTOPCKHI JTOTOBOP MOJIpa3jeiisieTcsi, B CBOIO O4Yepe/lb, Ha OOJBIIOE KOIUYECTBO
OTJICNIbHBIX PA3HOBUJHOCTECH, MPHU OTOM KaxJaas H3 HUX 00JagaeT CBOUMH
0COOCHHOCTSIMU. MIMeeTcsi JAOBOJIBHO OOJIBIIIOE YHUCIO KPUTEpPUEB, Oa3upysch Ha
KOTOPBIX MOXKHO Cc(OpMHpPOBaTh KJIACCU(UKAIIUIO HMEIOIIUXCS  aBTOPCKUX
JIOTOBOPOB. ABTOPCKHE JIOTOBOPHI JICTATCS HAa OTACIBHBIC TPYIIBI B COOTBETCTBHUH C
BUJIOM IIPOU3BENICHUH, 110 MOBOY KOTOPBIX JOTOBOPHI 3akitouaroTca. Ha ocHoBaHuuM
ATOTO BBIJICJICHBI MOTYT OBITh, K IPUMEPY, aBTOPCKHUE JOTOBOPHI HA UCIIOJIH30BAHUE U
CO3JaHWE JINTEPATypHBIX, AapPXUTEKTYpHBIX H TMPOYMX TMpoW3BencHuid. B
COOTBETCTBHHM C TEM, BBICTYNaeT JH B POJU IpeaMeTa aBTOPCKOTO J0TrOBOpa
MPOM3BEACHUE TOTOBOE JMOO MPOU3BEACHHE, KOTOPOE€ HEOOXOJIWMO €Ie TOJBKO
co3/laTh, WX TMOJPa3CIUTh MOXXHO Ha aBTOPCKUE JOTOBOPhI Ha TOTOBOE
MIPOU3BEICHUE U aBTOPCKHE JTOTOBOPHI 3akasa’.

JIOTOBOpHI  CTPYIIIUPOBAHBI MOTYT OBITh B COOTBETCTBHHM C PAa3THYHBIMHU
OCHOBAHHSIMHU.

1) B COOTBETCTBHHM CO CIIOCOOOM  HCITOJIb30BaHHS — MPOU3BEIACHUS:
U31aTeIbCKUM JOTOBOP (TO €CTh M3JaHWE); MOCTAHOBOYHBIM JOTOBOpP (TO €CTh
IIOCTAHOBKA); CIICHAPHBIN JOTOBOP H TIP.

PacnipocTpanenne u pa3sMHOKEHHWE HAYYHBIX, JINTEPATYPHBIX, MY3BIKAIbHBIX

MPOM3BEICHUN BENETCS, Yallle BCEro, Ha OCHOBAHWU M3HATEIBbCKUX JOTOBOPOB,

! Mosomun B.II. O koHuernuuy uHTELICKTYanbHbIX 1paB [Texer] / JKypran poccmiickoro mpasa. - 2013. - Ne 12. - C.
16.;
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KOTOPBIE 3AKITI0YAIOTCA MEXKY U3JaTENbCTBOM U aBTOpOM. M31aTenbCcKue J0roBopsl,
y KOTOPBIX CyTh COCTOUT B OCYLIECTBICHUU WU3JaHUS IPOU3BEACHUS, OTIIMYAIOTCS 110
cBoeil crieruduke OT JOTOBOPOB MO Mepeadye aBTOPCKOro Mpasa.

Ha ocnoBanuu cratbu 1287 'K P® o mpemocraBieHun TpaB Ha
HCIIOJIb30BAaHUE MPOU3BENICHUS 0 JIOTOBOPY, KOTOPBIM 3aKII0YeH aBTOPOM JIHOO
JIPYTUM TMpaBooOaaTesieM ¢ U3/AaTesieM, CIeIyeT UCIOJIb30BaTh MPOU3BEICHUE HE
MO03KE OIPEAEICHHOIO CPOKa, OINPEIECICHHOIO0 JOTOBOpPOM. B ciydae oTCyTcTBHS
YCTaHOBJICHHOT'O CPOKA MCIOJIb30BaHUE MPOU3BECHUS HAUYATO JTOJKHO OBITH B CPOK,
TUMAYHBIA JUI1 TAakoro BHJA TMPOU3BEIECHUH M CHocoda MCHOJb30BaHUS HX.
[TonoOHbIN JOTOBOP B COOTBETCTBUU C 4acThio uerBeproii 'K PD HazbiBaeTcs
JIMLEH3MOHHBIM U3JATeIbCKUM JOTOBOPOM .

OdopmiieHre MOCTaHOBOYHOI'O JIOrOBOpa MPOBOAUTCS B TEX CIIydasX, KOrja
nmpousBe/ieHUE MpuMeHsieTcss B cdepe mnyOmuyHoro wucnonHenus. [Ipeamerom
JAHHOTO JIOTOBOPa BBICTYNAIOT APAMATUYECKUE, MY3bIKAIbHBIE IPOU3BEACHUS,
UCIIOJIb3yEMbIE 3pENUIIHBIMUA OpraHu3auusmMu. ClieHapHbIE J10rOBOPBI 3aHUMAIOTCA
PETYJIMPOBAHUEM OTHOIICHUM B cepe TeNeBUIeHUS W KUHO. KaKblii ClieHapHBIMA
JOTOBOp 00J1aaeT COOCTBEHHOW Crenu(pUKON, BCE HaXOIUTCA B 3aBUCUMOCTH OT
CIIEHapHs OMpEJCIEHHON Tepeaud Ha TENEBUACHUU WIH OT (OPMbI KHMHOJEHTHI
(mOKyMEHTaTBbHOM MITH XyI0KECTBSHHOH M TIp.).

CoBpeMeHHas )KU3Hb CBSI3aHA TECHO C TAKUMH O0OBEKTaMH B c(hepe aBTOPCKOTO
mpaBa, Kak KOMIIBIOTEPHBIE MPOrpaMMbl, 0€3 KOTOPBIX CETrOAHS HE OOXOMSTCS
peaKUMU KYpHAJIOB U Ta3eT, M3JaTelbCTBa, Ja M HENOCPEICTBEHHO aBTOpHL. B
HE3aBUCUMOCTH  OT  (OpMBI  BBIp@XKEHMs,  KOMIBIOTEPHbIE  MPOrpaMMBbI
paccMaTpUBAIOTCSl B KauyeCTBE MPOM3BEICHUM HAayKW WM JuTepaTypbl. [Ipu stom
Ba)KHO, YTOOBI OHU TMPEJCTABISIM COOOM pPe3yslbTaT TBOPYECKOW EATEITbHOCTH
aBTopa. JIro0oif 06s1amaTeh KOMIBIOTEPA CTAIKUBAJICS C 3aKIIFOUEHUEM OCOOCHHOTO
BHJIa JJOTOBOpA O Mepe/iaue aBTOPCKUX MPaB HA KOMIBIOTEPHYIO Mporpammy. Takoro

poaa AOroBOpPbI HA3LIBAIOT «OﬁepTO‘IHI)IMI/I» JUIHCH3UAMM, TIIOCKOJIbKY OHH

! Kopuaruua H.II. Tlepexox MMyIECTBEHHBIX MPaB Ha 0OBEKTH aBTopckoro mpasa [Texcr] // IIpaBo u dKOHOMHKA. -
2014.-Ne 9. - C. 32.
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3aKJTIOYAIOTCA TYTeM KOHKIIIOJCHTHBIX JEHCTBUM, a WMEHHO CTOpPOHA, KOTOpas
U3BSBUIIA JKETTAHUE TMPUHATH y4acTHE B CAEIKE, COTJache BBIpaKaeT HE YCTHO W HE
MMCbMEHHO, @ CBOMM IIOBEJICHUEM, TO €CTh BCKPBITHUEM YIAKOBKHA KOMIIBIOTEPHOM
nporpamMmbl. JIMIEH3Us Ha KOMMBIOTEPHYIO MPOTPaMMy HAXOAWTCS Ha MPO3PAvHOM
3aleyaTaHHOM  yMakoBKe.  3aKJIIOYEHWE  JIMIIEH3MOHHBIX  JIOTOBOPOB O
MPEIOCTABJICHUU TPaB Ha HMCHOJb30BAHHE KOMITBIOTEPHON MporpaMMbl OO0 Oa3bl
JTAHHBIX JOMYCKACTCS TIPH TOMOIIMM 3aKJIIOUYCHHsS BCEMHU TOJIb30BATEISIMU  C
COOTBETCTBEHHBIM MPABO00IIaaTEIEM JOrOBOPa MPUCOCIUHEHHUS, YCIOBHUS KOTOPOTO
U3JIaraloTCs Ha MPUOOPETaeMOM SK3EMIUIAPE WU Ha YIAKOBKE JAaHHOTO IK3EMILISpa
(mynkt 3 crateu 1286 'K PD).

2) Ilo nepenaye HEUCKIIOUUTEIBHBIX U UCKIIIOUUTENLHBIX aBTOPCKUX MPAB:

B cooTBeTcTBMM € aBTOPCKHM JIOTOBOPOM O Ieperade MCKIIOUNTETbHBIX
IIpaB MOKYyMAaTellb BBICTYNMAaeT B poid (HAKTUYECKOTO BIAJIETbIa MPOU3BEIACHMUS
(ctathst 1285 TK P®). Arop nmubo apyrod mpaBooOJiafaTeib B COOTBETCTBUHU C
JOTOBOPOM 00 OTYYXACHUM Ha MPOU3BEACHHE HCKIIOYUTEIHLHOTO TpaBa 00s3aH
nepeaarh eMy NpHHAAJIekKaIlee UCKII0UYNTEIbHOE TPaBo Ha MpousBeneHue. Tem He
MEHee aBTOp JIMOO APYroi mpaBoobOiIagaTe b MOXKET YacTh ITUX MpPaB OCTABUTH 3a
co0oM, MoAeNIUTh UX C TOKyMaTelieM MOpoBHY. BmecTe ¢ 3TuM 3a aBTOpOM Bcerna
COXPaHSIOTCS HEMMYIIIECTBEHHBIC JIMYHBIC IpaBa, KOTOPbIC MPUHAICKATH MOTYT
UCKJTIOYUTEIFHO aBTOPY MPOU3BEICHUSI.

JloroBop, Kacaromuics Tepelayd HEUCKIIOUNTEIbHBIX —IpaB, MOKYMATEI0
paspeliaeT HCIOoNb30BaTh MPOU3BEACHHE HA TEX JK€ YCIOBUSAX, YTO M JIHI,
oOnajaroiee HUCKIIOYUTENFHBIMA TIpaBaMUA. ABTOPCKHII JOTOBOp O Tmepeaade
HEHCKIIIOUNTEIbHBIX [IPAB BBITOICH IS ABTOPA BCET A .

B cooTBeTcTBMM ¢ BHAOM JIMIICH3UW BBIJACIAIOT: TPOCTYIO JIUIECH3UIO,
HEUCKITIOUUTETLHYIO JTUICH3UI0; UCKITIOUYUTEIBHYIO JIUIICH3UIO.

[Ipu npoCTON M HEUCKIIOUUTENBHOM JIMLIEH3UU COXPAHAECTCS 3a JIMLEH3UApOM
MpaBO BbIIAYM JIMIICH3WH WHBIM JIMIIAM, TOTJa KaK MPU HCKIIOYUTEILHON JTaHHOES

npaBo He coxpansiercs (cratbu 1236, 1286 'K PD).

! PsiGor A.A. TIpaBo Ha HENPUKOCHOBEHHOCTH mpomsBeneHust [Teker] / 3akom. - 2011. -Ne 10. - C. 19,


http://base.garant.ru/10164072/70/#block_41286
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28

3) B cootBeTrcTBUU C OMpeAeNeHHOCTHIO (DOPMBI MPOU3BEACHUS BBIIEISIOT:
ABTOPCKHUI JIOTOBOP Ha CYIIECTBYIOLIEE YXKE€ IMPOU3BEACHUE; JTOTOBOP aBTOPCKOTO
3aka3a (crares 1288) .

Ha ceromHsmHuii eHb Tak K€ BBIACISIOT CIEHAPHBIM W IMOCTAaHOBOYHBIN
noroBop. IlocTaHOBOYHBINM JOTOBOP MOXKET OBITH 3aKJIIOYEH B OTHOILIEHHWU BCEX
MPOU3BEJCHUN, U HEOOHAPOJOBAHHBIX, U TAK)Ke OOHAPOJOBAaHHBIX, & CLIEHAPHBIN
JIOTOBOpP TPEICTABISIET COOOW OTOBOP, PErYIUPYIOMNUNA OTHOIICHHS, KOTOPHIC
CBSI3aHbI C HCMOJIb30BAHUEM MPOU3BEICHHUS, 10 KOTOPOMY AEIAETCS paJuoIepeaaya,
CHUMaeTcsi (UIbM, OPraHuU3yeTCsl MAacCOBO-3PEIHUIIHOE MEPONpPUSITHE U IIp.
CuenapHslif JoroBop 00J1a1aeT OOMMMH YepTaMH C IIOCTAHOBOYHBIM JI0TOBOpOM. Mx
[NIABHOE PA3JIMYME€ COCTOUT B TOM, YTO JIUTEPATYpHBIM CUEHApUid B CPABHEHUH, K
MIPUMEPY, C APAMATUUECKUM IIPOU3BEICHUEM MMPUMEHSIETCAI HE B CBOEM HEM3MEHHOM
BUJIC, a TPEJICTaBIsAeT COO0M OCHOBY JiA CO3JaHUsl MPUOMKEHHOTO K 3arpocam
paluo WIIMA TEJICBUIACHHUS PEKUCCEPCKOTO CLIEHApHUs, HA OCHOBE KOTOPOIO JEJIaeTCs
rnepenadya  Wiad  CTaBUTCS cpHJILMZ. B nmaHHOM cMBICIE CLEHapHBIM JOrOBOP
MO/IPa3yMeBaeT, UYTO MPOU3BEICHUE HCIIOIH30BAHO MOXET OBITh B H3MEHEHHOM
dbopme. BecbMa 3HaUMMYIO POJIb HECYT TaKUE€ BHJbl aBTOPCKUX JOTOBOPOB Kak:
JIOTOBOP XYA0KECTBEHHOIO 3aKa3a, IOrOBOP O JAENOHUPOBAHUE PYKOIIUCHU U TIOTOBOP
006 HCIOIB30BAHHH [POU3BEACHUSA-TPHKIAAHOTO HCKYCCTBA B IIPOMBIIIICHHOCTH °

Bce BUIbI aBTOPCKUX JIOTOBOPOB 00 MCIOJIB30BAHMM MPOW3BEICHUS HAYKH,
JUTEPATYPHl U UCKYCCTBA MO OOIIEMY MPaBUITY 3aKIIOYAIOTCS B MUCbMEHHOU (hopme
C yKazaHuWeM TMpaB M OOSI3aHHOCTEM CTOPOH U CPOKOM HX OCYIIECTBICHUSI.
Heucnonnenne o00s3aHHOCTEH MO JOTOBOPY OJHOW M3 CTOPOH BJEYET 3a COOOM

KOHKPETHYIO MEPY UMYILIECTBEHHOW OTBETCTBEHHOCTH.

! Tamxues A.A. ABTOpPCKHiT IOrOBOP M €ro BHJBI B POCCHICKOM rpaskaanckoM mpase // Science Time. 2015. Ne 6 (18).
C. 110-113.

2 demockuna HU. Hapy1ienre aBTOpCKMX M CMEXHBIX ITpaB: copepkanue u Buabl [Teker] // Kypnan poccuiickoro
npasa. - 2014. - Ne 11. - C. 27,

 Ceprees A.IL IlpaBo HHTEIICKTYalbHOIl cobcTBeHHOCTH B Poccuiickoil demepammn: YueGuuk. [Texer] - M.,
TTBOIOJI I'pmkenko. 2014. - 476 c.
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IInenym Bepxosroro Cyma P® B cBoem ITocranosnennn ot 26 mapra 2009 r.!
Jan pa3bsCHEHUS [0 MPUMEHEHHUIO MHOTHX HOPM, PEryJUPYIOIIMX TBOPYECKUE
OTHOUIEHUS TpaXkaaH B 00JIaCTH HAYKH, JINTEPATYPhl M UICKYCCTBA U JPYTUX 00IACTSIX
TBOpYECKOU nesaTenbHOCTU. Tak, B 1. 42 IloctaHOBIEHUS MPEeTyCMOTPEHO BAKHOE
MOJIOKEHHE O TOM, YTO MPU PACCMOTPEHHUM CYAOM JE€ja O 3alIUTe aBTOPCKHUX MpaB
HAJIJIEKUT UCXOJIUTh U3 TOTO, YTO, ITOKA HE IOKA3aHO MHOE, aBTOPOM NPOU3BEICHUS
(oOnamareneM MCKIIOYMTEIBHONO IpaBa Ha NPOU3BEACHUS) CUMTAETCS JULO,
yKa3aHHOE€ B KayeCTBE TAaKOBOTO Ha HK3EMIUISIpe MpousBeleHus. Takum obpazom,
MOATBEPKIACTCS MPE3yMIIIKA MpaBa aBTOPCTBA KOHKPETHOTO Juna. HeodxonumocTthb
WCCJIEIOBAHMS MHBIX J0KAa3aTeIbCTB MOKET BO3HUKHYTH B CIIy4ae, €CJIM aBTOPCTBO
JMLA Ha IPOU3BEICHHUE OCITAPUBACTCA.

B n. 43 IloctanoBneHuss AaHbl PEKOMEHAALUMU O NPABUJIBHOM IIPUMEHEHUH
Mep KOMIIEHCAlluy UMYILIECTBEHHOI'O XapaKTepa I 3alllUThl UMYIECTBEHHBIX IPaB
aBTopa. OcoOEHHOCTH  ONpENeNeHUs  pa3Mepa  MOAJSKAIUX  B3bICKAHUIO
KOMIICHCALIUM, TPEITyCMOTPEHHBIE 3aKOHOM, COCTOSIT B TOM, YTO pa3Mep KOM-
neHcanuu onpeaenserca no yemorpenuto cyaa (cr. 1301 I'K u np.) B 3akone ykazan
NpeAesIbHbIA pa3Mep KOMIIEHCALMU OT JAECSTH ThICSY A0 MATH MHJUIMOHOB PyOJei.
Jlnst penieHuss KOHKPETHOTO Jiefla B CyJle MCTEl B 3asdBJICHUM JOJDKEH YKa3aTh
TpeOyemyto cymmy. Eciam ucTHOM He yka3zaHa LieHa HucKa (pa3mep Tpedyemoi
KOMIIEHCAIIUM), CYJ BBIHOCUT OIpeAelieHHe OO0 OCTaBJIIEHUH COOTBETCTBYIOILETO
uckoBoro 3asBienus 6e3 nprwkenus (ctT. 136 I'TIK PO, ct. 128 AIIK P®). Ecnu pas-
Mep TpeOOBaHMs B 3asBJIIEHMU YKa3aH, TO CyJl HE JIMILIEH MpaBa B3bICKATb CyMMY
KOMITIEHCAIIMM B MEHbILIEM pa3Mepe, HO He HUKE HU3IIEro Mpejesia, yCTaHOBICHHOIO
a63arieM BTopeiM cT. 1301 T'K (a takxe ct. 1311, ct. 1515, ct. 1537 T'K PO®). [Ipu
TOM pa3Mep MNOoJJIeKalleld B3bICKAHUIO KOMIIEHCAUMU JOJXKEH OBITh CYIOM
O0OOCHOBaH C YYeTOM XapakTepa IOMYIIEHHOrO HapyLIeHHs, CpOKa HE3aKOHHOIO

HCIIOJIB30BaHUA IIPOU3BCACHUA, CTCIICHW BHWUHBI HAPYHIHUTCIIAA, BCPOATHBIC Y6BITKI/I

! Tocranosnenne Ne 5/29 Ilnenyma Bepxororo Cyma P® u Ilnenyma Bsicmero apGurpaxsoro Cyma PO «O
HEKOTOPBIX BOIIPOCAX BO3HUKIIWX B CBSA3W C BBeJeHUEM B neiicTBue dactu yerBepToir [ K PDy // bromnetens BC PO®.
2009. Ne5.
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aBTopa. CyJl MPUHUMAET PELICHUE, HCXOAS U3 MPUHLUIIOB PA3yMHOCTH U CIIPaBEJIH-
BOCTH, a TAK)KE COPA3MEPHOCTH KOMIIEHCAIIUH MOCJIEACTBUAM IIPABOHAPYIIEHUS.

B Hayke rpa)1aHCKOro mnpasa JJIUTEIbHOE BPEMS U3YydaliCs OCHOBHOW BOIIPOC
O BO3MO>KHOCTH aBTOPCKHX JOTOBOPOB C LEJBIO MEpeAayd OTAECIbHBIX TPABOMOYUI
aBTOpa IO MCIIOJIb30BAHUIO IIPOU3BEICHUS HAYKH, IUTEPATYPHI U UCKYCCTBA, a TAKXKE
JIOTOBOPOB O IIepeladye BCEro KOMIUIEKca aBTOpPCKUX mpaB. IlonpoOHbI aHamm3
pa3iMYHBIX MHEHHMHA aBTOPOB JaH B MoHorpapuu M.A. MuUpOIIHUKOBOI
«CHHIyJIApHOE TIPABONPEEMCTBO B ABTOPCKHMX IIPABax» . ABTOPCKHE JOTOBODHI
MOTYT 3aKJII04aTcsi aBTOpoM (TpaxkaaHuHoMm). [lo peiicTByromemMy 3aKOHOAATENbCTBY
BO3MOYKHO 3aKJIIOYEHUE JI0rOBOpa CYyOJIMIIEH3UHU, KOTOPBIA MpPEANoiaraeT nepeaavy
KOHKPETHBIX MpaB MpaBooOiIasaTeiaeM (JMUEH3UapoM) ApyromMy Juiy (Ju- 3eH3HUary)
B YCTaHOBJICHHBIX JIOTOBOPOM Ipejenax. Takoil 10roBop He SBISIETCS aBTOPCKUM, a
XapaKTEpU3yeTCs KaK IPaKJIaHCKO-IIPAaBOBOM JOTOBOP O Iepeaadye KOHKPETHBIX IpaB
Ha HCIIOJIb30BAHNE NPOU3BEACHUS B IIPEAEIIAaX MPELyCMOTPEHHOIO CTOPOHAMHU CPOKa
Ha BO3ME3/IHBIX HAYaIax’,

Takum 00pa3oM, aBTOPCKUIM JOTOBOp — 3TO JOTOBOP, IO KOTOPOMY aBTOP
MIPOU3BEJCHUS JINTEPATYPhl, HAYKU U UCKYCCTBA UJIM €r0 MPABONPEEMHUKH, C OJHOU
CTOpPOHBI, MEPENAIOT APYIOl CTOPOHE, IMOJIB30BATENI0, MMYLIECTBEHHBIE IpaBa B
YCTaHOBJICHHBIX Ipejenax (CpoK, TEPPUTOPHUIO), COTIACOBAHHBIX CTOPOHAMH, 32
OIIpEIENIEHHOE BO3HArpaXaeHue MO0 0€3B03ME3IHO.

ABTOpPCKHMI J10rOBOp MpEACTaBIsieT COOOM COrjallieHue MeXIAy aBTOPOM
MPOU3BEJCHUSI HAyKH, JIUTEpaTypbl M HCKYCCTBA, WM €ro padoropaTeseM, OO
WHBIM 00JlafiaTeieM MMYIIECTBEHHBIX aBTOPCKUX IIpaB, C OJHOW CTOpPOHBI, U
M0JIb30BATEJIEM IPOU3BEACHUS C APYroil CTOPOHBI, IO KOTOPOMY aBTOp 00sA3yeTcs
nepeiaTh MoJIb30BATENI0 332 BO3HATPAXKIACHUE MPABO MCMOJIB30BAHMS MTPOU3BEICHUS
O0OyCIIOBJIEHHBIM CIIOCOOOM M B YCTAHOBJICHHBIH CPOK, a IOJIb30BATEIh O0s3YyeTCs
UCITIOJIB30BaTh ITPOU3BEJAECHUE B COOTBETCTBUU C IPENOCTABIECHHBIM €MY IPAaBOM HU

YIUIATUTDb BO3HAIrpaXKaCHUC.

! MupomsnkoBaM. A. CHHIYIsSIpHOE IIPaBOMPEEMCTBO B aBTOpcKHX mpasax. CII6: «FOpux. nentp Ipeccy, 2005.
2 Kupuosa M.SI. ABropckue 10roBops! // BecTHiK YpaibCKOro HHCTHTYTA SKOHOMHKH, YIpaBIeHHs i npasa. 2010.
Ne 3. C. 42-45.
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I'maBa 2. MexaHu3M peajn3aniy aBTOPCKHUX J0TOBOPOB

2.1 3akiouenue ABTOPCKUX J0Tr0OBOpPOB

B nepByro oudepeap CMBICI JHOOOr0 aBTOPCKOrO JOTOBOPAa — 3TO CO3JAaHUE
HEKOTO IPOU3BEACHUS, HAJEICHHOIO aBTOPCKUM IIPaBOM. OTO MOXET ObITh
HOBEIIas TeXHOJOrus, 60a3a JaHHBIX U T.J., HO B JIIOOOM CiIy4ae — 3TO pe3yjbTar
MHTEIJIEKTYaJIbHOU JESTEIbHOCTH YEJIOBEKA.

A aBTOpCKO€ NPaBO BO3HHUKAET y CO3/AATENsl, KOTOPOE SBISETCS (U3MUECKUM
auoM. COOTBETCTBEHHO MEPBOHAYAIbHO BCE MpaBa BO3HUKAIOT y (PU3NYECKOTO
muna. W torna co3garens — GU3NYECKOE JIMIO JOJDKEH NepelaTh UCKIIOYUTEIbHBIC
npaBa Ha pe3yJbTaT CBOMX TPYyIOB. B 3TOoM ciydae HEOOXOOUMO HOPUAMYECKH
IPaBWIBHO O(GOPMHUTH NEPEXO] HCKIIOYUTENBHBIX IpaB, TO €CThb YacTh 3THX
aBTOPCKUX IpaB, padOTOAATENIO WK 3aKa34HKY.

AHanu3upysl MpaBoOBYIO MPUPOJIY aBTOPCKOTO JIOrOBOpA, CIEAYET OTMETHUTD,
yro @PenepanbHbIM 3aKOHOM P@® BHECEHbl HM3MEHEHHMS B YETBEPTYK) YaCTh
['paxxnanckoro koxexkca P®, mnpeaycmarpuBaromyro «llpaBa Ha pe3ynbTaThl
MHTEJUICKTYAIbHON JEATENbHOCTH M CpeACcTBa MHAMBHAyanu3auum». ['maBa 70 'K
«ABTOPCKOE TpaBO» PETYJIHUPYET OOILIECTBEHHBIE OTHOLICHHUS IO CO3JaHUI0 U
WCIIOJIb30BAHUIO MTPOU3BECHUN HAyKH, JIUTEpaTyphl, UCKyccTBa. K cyliecTBEeHHBIM
WU3MEHEHUSM IIPABOBOI'O PEryJMPOBaHUS TBOPUYECKUX OTHOLIEHUI OTHOCATCS HOPMBI,
IpeayCMaTpUBAIOIINE MCKIIIOUUTENILHOE MPaBO Ha MpousBeaeHue aBtopa (cr. 1270
I'K).

B craThe npeaycMoTpeHo nMpaBo aBTOpa UCIOIb30BaTh MPOU3BEACHUE B JTHOO0M
dbopme U 0O0BIM, HE MPOTUBOPEYALIUM 3aKOHY CIIOCOOOM Ha OCHOBAHHMH JOrOBOpa
3a BO3HarpaxjaeHue. Takum oOpa3oM, MCKIIIOUUTEIbHOE MPAaBO aBTOpa PETYIHUPYET
JIOTOBOPHBIE OTHOLIEHHSI IO MCIIOJIB30BAHUIO MPOU3BEACHHUI HA BO3ME3IHOI OCHOBE.
B cratke mnpenycMOTpeH NpPUMEpHBI TMepedYeHb CIOCOOOB  HCIOIb30BAHUS
IIPOU3BEECHUH IO PELIEHUIO aBTOPA.

B yacTHOCTM,  HpEeIyCMOTPEHO  BOCIPOMU3BEICHHE  IIPOU3BEACHUS

(TUpaXXUpOBaHUE); PACHPOCTPAHEHUE MPOU3BEACHUS IMYyTEM MPOJAXKH HIU HHOTO
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OTUYXJEHUS €r0 OpUTHMHAJIA WIM K3EMIUISIPOB; MyOJMYHBIA MOKa3 MPOU3BEICHMUS,
T.e. Jr00as JEMOHCTpalMs OpHWTHMHAJNA WKW SK3eMIUIApa MPOW3BEICHUS He-
MOCPEJACTBEHHO JTMOO0 Ha dKpaHe ¢ MOMOIIIIO TUICHKU, TUAITO3UTHUBA, TeJIEBU3HOHHOTO
KaJpa WM HHBIX TEXHUYECKUX CPEACTB; IPOKAT OPUTMHANIA WJIM HK3EMIUISpa
MPOU3BEACHUS; IMyOIMYHOE HCIIOJIHCHUE MPOU3BEACHUS KaK B )KUBOM MCIOJHEHUH
WKW TI0 Paavo, TEJICBUJCHUIO W HHBIX TEXHUYECKUX CPEICTB, a TaKke IIOKa3
ayJIMOBU3YaJLHOTO TIPOM3BEACHUS C COIMPOBOXKICHUEM WM 0€3 COMPOBOXKICHUS
3BYKOM; COOOIIIeHHE B A(DUp MO Paguo UM TEICBUICHUIO, KOTIa IPOU3BEICHUE CTa-
HOBUTCA JOCTYNHBIM JUJISI CIIyXOBOTO WJIM 3PUTEIBLHOTO BOCHPUSITHS; MEPEBOJ WIIU
npyras nepepadoTka mpou3BeneHus. B mocienHem ciiydae UMeeTCs BBUY CO3/IaHHE
MIPOU3BOJHOIO Tpou3Be/ieHus (00paboTKa, SKpaHM3allMs, WHCIECHUPOBKA U TOMY
noJoOHOE HCMOJIb30BAHWE OpUrMHAia) JUIsl  CO3JaHUsl HOBOTO  TBOPUYECKHU
CaMOCTOSITEJIBHOTO, HO 3aBUCUMOT0O OT IOCJIEAHETO.

HckimrounTenbHOE NpaBoO Ha MPOU3BEICHUE SBJISETCS CPOUYHBIM, TAK KaK OHO
JICVCTBYET B TEUCHUE BCEW >KM3HU aBTOpAa U CEMUJIECATH JIET, cuuTas ¢ | sHBapd
roja, CIEIYIOUIEro 3a TOJOM CMEPTH aBTopa. Eciaum npou3BeAEeHUE CO3JaHO B
COABTOPCTBE, TO UCKIKOUUTEIBHOE MPABO JIEUCTBYET B TEYEHHUE BCEU JKU3HU aBTOPA,
MEPEKUBILIETO APYTUX aBTOPOB, U CEMUJIECITH JIET, cunTasi ¢ 1 ssHBaps roaa, Cieayro-
1IEro 3a rO0OM CMEPTH ITOCIEIHETO aBTOPA.

CyuiecTBeHHass HOBHM3HAa B 3aKOHE 00 HHTEJUICKTYyaJIbHOM COOCTBEHHOCTH
npeaycMmorpena B ctatbe 1285 'K, Ha OCHOBaHMM KOTOPOW BO3MOXKHO 3aKJIFOYEHUE
JIOTOBOpa 00 OTUYXJEHUU UCKIIOYUTEILHOTO MpaBa Ha mpousBeneHue. [lo Takomy
JIOTOBOPY aBTOp TMepenaer WM oO0s3yeTcs Iepelarh MpUHAIJIeKAIee eMy
WCKIIFOUUTEITFHOE MPABO Ha MPOU3BEICHNE B TMIOJTHOM 00bEME MPUOOPETATEIIO TAKOTO
npaBa. B nureparype oTrmeuaercsi, 4TO BBEIEHUE TAaKOro JOTOBOpa B 3aKOHO/A-
TEJILCTBO SIBIISIETCS OJHOW W3 HanOoJee CIOPHBIX HOBEJUI, 3aKPEIUICHHBIX B YacTH
yetBepToii [ K PO. Bo3pakenus aBTopoB 000CHOBAHBI TOTOMY, YTO B OOJIBIIIMHCTBE
CIy4yaeB TMOTPEOHOCTh B MPUOOPETECHUU MpaB B IMOJHOM O0BEME Ha MPAKTUKE
BCTpEYAEeTCs O4eHb peako. Kak mpaBuio, OTAEIbHBIE MOJIb30BATENN OCYIIECTBIISIOT

KOHKPETHBIC BHALI HCIIOJIB30BAaHHA HpOI/ISBC,Z[f?HI/Iﬁ (I/I?)I[aTCJIBCTBO, ITIOCTAHOBKA
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nbeChl B Tearpe, KUHOcUeHapud u np.) lloatomy Bpsag am npuoOperatelnb
3aMHTEPECOBaH B  BBIUIATE BO3HAIPAXKIEHUS 32 BCE BO3MOXHBIE  BUIbBI
HCITONIb30BAHHS TIPOU3BEICHHS .

[Ipu 3akiroueHuU OOrOBOopa 00 OTUYKICHUH HCKIIOYUTENIHLHOTO IpaBa Ha
MPOU3BEJCHUE HEOOXOJIMMO COOJIOJIEHUE HMMIEPATUBHBIX MpaBuia. Tak, J10roBop
JOJKEH OBITH 3aKJII0YEH B MUcbMeHHOU Gopme. Hecobmroienrne nucbMeHHOU (POPMBI
BJICUET HENEUCTBUTENHLHOCTH JnoroBopa. CormacHo 1. 3 cr. 1234 T'K no goroBopy
npuoOpeTaTesib 00s13aH YIUIATUTh aBTOPY NPEIyCMOTPEHHOE JIOTOBOPOM BO3HAr-
paXkIeHHe, €CIIU I0TOBOPOM HE MPETYCMOTPEHO UHOE.

Ecnu noroBop 0€3BO3ME3AHBIA, TO OO0 3TOM JOJDKHO OBITh MpsIMOE
YIIOMMHAHHUE B €ro TeKCTe. Ecii B T0roBOpe HUYEro HE yKa3aHO O BO3HATPaXKICHHUH
win 0e3BO3ME3JHOCTH, TO JOTOBOpP CUUTAETCS HE3aKIOYEHHBIM. Ecimum norosop
BO3ME3/IHBIN, HO MpuoOpeTaTenab He MPOU3BOAUT OILIATY 00YCIOBIEHHOW CYMMBI, TO
aBTOp MMEET MpPaBO B OJHOCTOPOHHEM MOPSIKE OTKAa3arbCsi OT JOroBOpa H
noTpeOOBaTh BO3MEIIEHUS YOBITKOB.

[Ipobnema mepenaun MCKIIOUUTENBHOTO MpaBa Mo JOTOBOPY, BKIOYAIOIIEMY
BCE€ BHUJbl BO3MOXHBIX CIOCOOOB HCIOJIb30BaHUS, B HAyKe TPa)KJAHCKOIO IpaBa
ucciuenoBanack ngaBHo. Eme g0 peBosonuu poccuiickuii yuensld B. CnacoBuu
IIMCaj, 4YTO BCE BO3MOXKHBIE BUJBI YCTYIIKH aBTOPCKOIO IpaBa MO JOrOBOPY MOTYT
IpeaycMaTpuBaThCcsd B JBYX Ciy4asx: l) Korga aBTOPCKOE IMPaBO YCTyIMaeTcs
BJIQ/IETIBIIEM 3TOTO IIPaBa IPYroMy JIMILY B II€JIOM €ro 00beMe WM 2) Korja Biajener
aBTOPCKOr0 TMpaBa yCTyMaeT JpyroMy HE caMO NpaBO, HO IMOJb30BaHWE HM B
M3BECTHBIX MPEIETax-.

CTOpPOHHHMKOM MPaBOMEPHOCTH 3aKJIFOUEHHSI IOrOBOpa O IMEpeaadye aBTOPCKUX
npaB B noiaHoM oObeMe Obl1 B.A. Jlo30plieB, M0 MHEHHIO KOTOPOTO TOT (PakT, 4yTO B
3akoHe 00 aBTOPCKOM MpaBe W CMEXKHBIX MpaBax HE MPEIYyCMOTPEH JOTOBOp 00

YCTYNKE aBTOPCKUX MPaB, HE 03HAYAET €ro HempaBoOMepHOCTh. ITockonbky B cT. 421

! Brmsnen U. A., Jleontses K.B. ABTopckoe mpaBo u cMeskHbIe mpasa. M.: IIpocrekr, 2010. C. 110.
2 Criacosuu B. ITpaBa aBropckue i nx konrpadakums. CII6, 1865. C. 49.
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'K P® 3akpemieH MpUHIUI CBOOOIBI TOTOBOPA, TO MJisi OTPAaHUUYEHUN CBOOOIBI
OTOBOpa 0 mepegade (YCTyIKe) NMYIIECTBEHHBIX [IPAB ABTOPA HET OCHOBAHHIT

3aKOHOM MpPEIYCMOTPEHO 3aKIIOYEHHUE JIOTOBOpa O NPEAOCTABICHUU IpaBa
WCIIOJB30BaHUsl  MPOW3BEICHUS HA  HEHUCKIIOUUTEIbHOW  OCHOBE (mpocTas
HEUCKIIIOUUTENbHAs JIMleH3us1). Ha ocHOBaHMU Takoro noroBopa mpuoOpeTaTelb
IpaBa MOKET TOJIBKO CaM MCIOJIb30BaTh KOHKPETHOE MPOU3BEACHUE 00YCIOBICHHBIM
criocobom. [Ipu 3TOM aBTOp MPOM3BEACHUS COXPAHSICT MPaBO 3aKIIOUYUTH JOTOBOP C
JPYTUM JIMIIOM 00 MCTIOIh30BAHUU JJAHHOTO MPOU3BEACHUS YKa3aHHBIM CITIOCOOOM.

BaxHO nmeTh B BHy COOTHOIICHUE JOTOBOPa O MEpeaave UCKIIOUUTEIBHOTO
MpaBa Ha MPOU3BEJCHUE (MMYIIIECTBEHHOE MPaBo), 0 KOTOPOMY K MpHOOpeTaTesnto
IIEPEXOJAT BCE IpaBa B LIEJIOM, U JIMLIEH3UOHHBIM JOTOBOPOM. Eciy JMIIEH3MOHHBIN
JIOTOBOP OBbLI 3aKJIIOYEH MEPBOHAYAIBHO, @ B MOCIEAYIOMIEM 3aKII0YAETCs JI0rOBOP
00 OTUYXJICHUH UCKIIOYUTEIHHOTO MpaBa Ha MPOU3BEACHHUE, TO PaHee 3aKITI0YCHHBIN
JIMLIEH3UOHHBIN JOTOBOP COXPAHSET CI/IJIyz.

CeromHs CyIIECTBYET BO3MOXHOCTh 3aKIIOUEHHS TPEX OCHOBHBIX BHJIOB
aBTOPCKHUX JIOTOBOPOB 00 MCTOIB30BAHUH MMPOU3BEICHUS

1. ABTOpcKMii JOroBOp 00 OTUYXACHHHM HCKIIOUUTEILHOIO IIpaBa Ha
npousBefieHue B mojdHOM oObeMe. Korga aBTopckoe mpaBo MpojaeTcs HaBCerja B
nosiHoM oObeMe. [Ipu 3TOM JHMIIO, KOTOpPOE OTYYKAAET HSTO HCKIIOYUTEIHHOE
aBTOPCKOE MPaBO, OHO MOKET OCTaBUTh CceOE MPaBO MOJIb30BAHUS ABTOPCKUM MPABOM
B Kakux-To npeznenax. Ho TonpKo eciu 310 npeayCMOTPEHO aBTOPCKUM JOTOBOPOM.

2. ABTOpCKHM JIMIIEH3UOHHBIA JIOTOBOP O TMPEAOCTABICHUU IIpaBa
WCIIOJIB30BaHUsl TMPOMU3BEJACHUS Ha WCKIIOUYUTEIbHOW OCHOBE (MCKIIOYUTEIbHAS
JUIEH3UA). DTO MOJIBUJ JIUIIEH3UOHHOTO JOTOBOpa. VICKIIOUUTENbHBIN — 3TO 3HAYUT,
4TO TpaBooOJiagaTesb OTJAaeT NpaBO Ha TMOJIb30BAaHHWE JaHHBIM MPOU3BEICHUEM
TOJIBKO H3TOMY KOHTpareHTy. JlpyruM KOHTpareHTaM I[paBO IMOJb30BaHUS HE

npcaoCTaBIIsACTCA.

! JozopreB B.A. TBopueckuii pe3ynpTar: cucteMa npaBoobianareneil. MccienoBarenbckuii IEHTP YacTHOTO IpaBa.
M.: CratyT, 2013.

2 Cre6muna JI.A. JloroBop aBTOPCKOTO 3akasa B rpaxiaHckom mnpase // B cGopumke: HAYUHBIE
ITPEOBPA3OBAHNSA B 3IIOXY TJIOBAJIM3AILIMN cOopHHK cTaTeii MEXAyHapOJHOW HayJYHO-TIPaKTHUECKON
koH(pepenuuu: B 4 gactsax. 2017. C. 256-258.
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3. ABTOpCKMH JIMUEH3UOHHBIA JIOTOBOP O IPEAOCTaBIECHUU MpaBa
WCIIOJB30BaHUsl TPOU3BEACHUS HA HEUCKIIOYUTEIBLHONM OCHOBE (IpocTasi WIH
HEUCKIIIOUUTENbHAs JUIeH3Us ). Eci 10roBop HEMCKIIOYUTENbHBIA, TO €CTh I Kak
npaBooOaaTeNh MPEIOCTABISAI0 MPAaBO HECKOJBKUM JIMIIAM TI0 CBOEMY BBIOODPY
paBO TMOJIb30BAaHUSI MOUM Mpou3BeAeHHeM. MHorna eile ee Ha3bIBalOT MpocTas
JIUIEH3HUS.

[leperoBopHbIid TpoLECC MNPEAIIECTBYET 3aKIIOYEHHIO JIOTOBOpa, B XOJE
KOTOPOTO TPOMCXOJUT COTJaCOBAaHME BCEX 3HAYUMBIX YCIOBUWA COTJIAIICHHUS.
3adacTylo, 3aKJIFOUEHHE aBTOPCKOTO JIOrOBOpa MPOBOAMTCS MYyTEM HANpPaBICHUS OT
U3/1aTeNIbCTBA aBTOPY (JINOO M3IATEIbCTBY OT aBTOPA) COOTBETCTBEHHON O(EPTHI.

B nmanHOM ciiydae 3akitodaercsl JOTOBOp IIyTEM HaIlpaBJIEHUS OIHOW U3
CTOpOH 0¢epThI (TO €CTh MPEIOKEHUS 3aKIIOYUTh JOTOBOP) U €€ aKilenTa (To eCTh
MPUHATHUS TIPESIOKEeHHsT) BTOpoit ctopoHol (myHkT1 crateu 432 'K PO).

3aka3-odepTa MOANUCAH JIOJDKEH OBITh PYKOBOAMTENIEM OpraHu3aliuu 00
JIPYTUM JTOJKHOCTHBIM JIMIIOM, KOTOPOE€ YIIOJHOMOYEHO BBICTYNAaTh OT HMEHU
OpraHu3allid B KauyeCTBE IOPUIMYECKOTO JHIA. 3aka3, HAMpaBIICHHBIN aBTOpY,
coJiep KaTh MOKET yKa3aHUE O CpOKax AJig oTBeTa. Eciu cpoku 715 OTBETa HE yKa3aH
B odepre, OH JOHKEH OBITh MPEIOCTABICH B TEUYCHHE HEOOXOAUMOTO ISl 3TOTO
BpeMeHU. B ciydasx, ecnu u3BenieHne o0 0T3bIBe OPEpThl MOCTYMIIIO PaHbIIE JUO0
BMeCTe ¢ caMoi odepToi, opepTa A0JKHA CUUTATHCS HE TTOJTYYEHHOM.

JloroBOp MOKET OBITh IPU3HAH 3aKIIOYCHHBIM HA MOMEHT IOJIYYSHHUS JIUIIOM,
KOTOpoe HarpaBwio odepty, ee akuenta (myHKT 1 ctateu 433 'K PD). ABTopoMm He
aKiienToBaHHasi odepTa OPraHU3AIMIO HE CBSA3BIBAET, ITOCKOJBKY aBTOPCKUM JOTOBOP
HE MOYET OBITh IPH3HAH 3aK/TFOUCHHBIM .

JIOTOBOp 3aKJIIOUEH MOKET OBITh MPH MOMOIIU CBEPIICHUS KOHKITIOICHTHBIX
JecTBUM (MM BOJNICU3BABICHHS), M3 KOTOPBIX BBITEKACT HAMEPEHHE (TO €CTh BOJIS)
COBEPIIUTH ONPEIECIECHHYIO CACIKY. B OTHOIIEHMN aBTOPCKOro A0roBopa (J0roBop o

NPUMEHEHUU TPOU3BEACHUS B I[€YaTH), ABTOP HAIMPABUTb MOXKET COOCTBEHHOE

! Terepkuna C. IIpo6ieMbl aBTOPCKO-IOTOBOPHBIX B3aHMOOTHOIICHHUH // BecTHIK MeXIyHapOIHOTO IOPHINIECKOTO
uHctuTyTa. 2015, Ne 3 (54). C. 81-86.
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MPOU3BEACHUE B PENIAKIMIO MMEPUOJUYECKOr0 U3AaHUM, K IPUMEPY, €ro BHICIAB IO
AJIEKTPOHHOM TOYTE, MPUIIOKUB YCIOBHS MyOIUKAINK: YKAa3aHUE aBTOPa, 3aMEeTKa 00
aprope u 1np. llyOnukammss gaHHOrO mpou3BeleHUsi OyAeT 3HAYUTh COrJiacue
penaknun (M37aTEICTBA) HA YCIIOBUS, KOTOPBIE MPEITOKMUI aBTOp. OTKIIOHCHHE OT
YCIIOBUM, K TpUMepy, MyOJuKalusi Mpou3BeNeHUs, HO 0e3 «3aMeTKu» 00 aBTope,
YKa3bIBa€T Ha HAPYUIEHHUS YCIOBUN aBTOPCKOTO JOTOBOPA.

Eme omuuM npumepoMm 3akiIOUEHHUSI aBTOPCKOTO JIOTOBOpa MpPHU MOMOIIU
COBEpUICHUSI KOHKIIOJECHTHBIX EUCTBUN SIBIISIETCS CJIEAYIOIIECE: AaBTOP BBIKJIAIBIBAET
MpOU3BECHUE Ha TepcoHaIbHOM HHTepHeT-caiiTe, ¢ ONUCAHHEM YCIOBHM €ro
MyOJIMKAIMM B UHBIX UCTOYHUKAX, C YCIOBUSIMHU aBTOPCKOTO BO3HATpPaXKACHUS U IIp.
[TyOnukarus JaHHOTO M3JaHUSI MHBIMU JIMIIAMHU O3HAYaTh OYJET MPUCOSTUHEHUE TIPU
ITOMOIIIA COBEPIICHHS KOHKIIFOAEHTHBIX JICHCTBUIA.

B nmo6bix o0cTosiTenbcTBAX 3aUKCUPOBAHBI JIODKHBI OBITH M YCIIOBUSA,
KOTOpble Ha a3e (QYHKIMOHUPYIOIIETO 3aKOHOJATEIhCTBA TMOMJIEKAT K UX
COTJIACOBAHUIO CTOPOHAMHU. Y CIIOBHUSI, IPEIONPEACICHHBIE HOPMATUBHBIMU aKTaMH B
KQueCTBE ONPEACIISIIONIMX MUHUMAJIbHBIN YPOBEHb MPaB JJii aBTOpPa, MOTYT B TAKOM
3aKase (WM NpeIyIoKEHUN) U HEe BOCIIPOU3BOAUTHCHL.

Ha mpakTtuke, TeM He MeHee, MHOTJa OBIBAIOT Clydyad, IPU KOTOPBIX aBTOD,
KOTOPBIM MOJIy4HJ1 3aKa3 Ha CO3JaHUE NPOU3BEICHHUM, €ro HE akKUENTyeT, HO
HayMHAeT paboTy HaJ €My 3aKa3aHHBIM MPOU3BEACHUEM U MPEJICTABISAET 3aKa3uUKy
€ro K onmpeAeseHHOMY B 3aka3e cpoky. Kak uetko ormeuaet CepreeB A.IL., B 1aHHOM
cllyyae JIEMCTBUS aBTOpa pacCMaTpuBaThCA JOJKHBI B KauecTBe HOBOM o(depTsl,
KOTOpasi emnie JOo/bkHa OBITh akIeNToBaHa oOpraHu3aluen-zakazdyukoMm. Ecmou
OpraHu3alys Yy aBTOopa MNPUHUMAET MPOU3BEICHUE, [IEUCTBUE €€ SBISAETCS
PaBHOCWJIBHBIM aKIICTITY CO BCEMH IOCJIEACTBUSIMHU, BBITEKAIONIUMU oOTcCroja. Ho
JaHHasl OI[EHKAa MOXET OBITh JJaHA TOJIKO JEHCTBUSIM TaKOW OpraHU3allid, KOTOpas
BBICTyIIaJla TIE€PBOHAYAIBHO C WHUIMATUBOM CO3JaHUSI TaKOro MPOU3BEICHUS
OTIPENICJICHHBIM aBTOPOM. be3ycioBHO, H3/aTeNbCcTBA W IPOYME OpraHU3aIlUH,

KOTOpPBIE K IPEIBAPUTEIIBHOMY pAaCCMOTPEHHMIO NPUHUMAIOT IIPOU3BENCHUS,
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IIPE/ICTABICHHBIE HA OCHOBAHMM MHMIIMATHBBI aBTOPOB, €IlI€ HE BCTYNAIOT C HUMH B
FOPUIMYECKHE OTHOMICHHS 1 TIePel HIMH He HECYT JOTOBOPHBIX 00S3aHHOCTEI

YacTto cTOpOHBI B JIOTOBOP BKIIIOYAIOT TAKOE IOJIOKEHUE «aBTOp Mepeaact
npaBa Ha MPUMEHEHUE MPOU3BENCHHUS, KOTOPbIE MOTYT CO3[aHbl OBITH B OYIyIIEMY.
B cooTBercTBHM C aBTOPCKUM JOTOBOPOM IE€PEAAHbI MOTYT OBITH IIpaBa JIMIIb Ha
CYLIECTBYIOIIME TPOU3BEIECHNUS, HE BKIIIOUAsl T€, KOTOPbIE aBTOP B OyyIlIEM CO3JacCT.
Kak JIeMOHCTpHpYeT CyaeOHO-apOuTpakHas MPAKTHKA®, MPaBUIA O TOM, YTO «IIO
aBTOPCKOMY JOTOBOpPY I€pEAaHbl MOTyT OBITh IpaBa TOJbKO Ha HMEIOIIHMECS
IIPOU3BEJCHUS, & HE Ha TaKHe, KOTOPbIE aBTOp B OYIyIIEeM CO3JacT» - SBJISIOTCA
uMIiepaTUBHbIM. COOTBETCTBEHHO [IaHHOE IIOJIOKEHUE JIOrOoBOpa SABIATHCS Oyner
HEJICHCTBUTEIBHBIM B COOTBETCTBHH C HOPMAMH 3aKOHA.

[Topsanok nepenaun npas Ha IPOU3BEJIEHUE, KOTOPOE aBTOP O053aH CO34aTh B
JAIbHEMIIEM, OIPENENAECTCS ABTOPCKMM JIOTOBOPOM 3aKa3a, KOTOPBIM 3aKIIIOYEH
JOJKEeH OBbITh cTopoHamu Ha ocHoBaHMM TpeOoBaHuil 'K P®. Koraa B «0Obr4HOMY
aBTOPCKOM JIOTOBOPE B POJIM MPEAMETA BBICTYIIAET IPOU3BENECHUE, KOTOPOE CO3JaHO
Oyzer B Oyayllem, JaHHBIM JOrOBOp COAEpXKaThb JOJDKEH CYIIECTBEHHBIE YCIOBHUS
JUIsL IOTOBOpA 3aKasa.

PaccmarpuBaercsi, 4YTO HE3aKOHYEHHOE IPOM3BEICHUE MOXET SBISITHCS
IIPEIMETOM aBTOPCKOTO JOrOBOpPA, TOTAAa, KOIZA HE3aKOHYEHHOE IPOU3BEICHHE
MOKET HMHJIMBHIYyalIU3UpOBaTh (€CThb MPUMEPHOE HAa3BaHWE, TEMATHUKA, COCTaBHBIE
AJIEMEHTHI MPOU3BENICHNUS), IPH 3TOM OKOHYAHUE CO3/IaHUsl MPOU3BEICHUS JIOJKHO
OIIPE/IeIIATHCS IOTOBOPOM 3aKa3a’.

Ecnu nepexoj; HCKITIOUUTENBHBIX MTPaB OCYIIECTBISIETCS OPUIUYECKH, TO €CTh
MUCHBMEHHO, C TIOJMUCHI0 00€UX CTOPOH, HUKAK He 0()OPMIIEH, TO TOT/Ia aBTOP MOKET
yTBEpKJaTh, UYTO BCE  HCKIIOYMTENbHBIE TMpaBa  OCTAIUCh Yy  HEro.
OdopMuTh Iepexo] MpaB aBTOpa MOKHO CIEAYIOIUMU JTOKYMEHTAMHU:

1. TpynoBoii 1oroBop.

! Ceprees A.I1. TIpaBo uHTE/LIEKTyanbHOI cobeTBeHHOCTH. — M.: [Tpocmekt. — 2014. — ¢.299.

? [ocTanoBCHNE DepepanpHOro apbuTpaskHOro cyaa MockoBckoro okpyra ot 9 asrycra 2013 r. NeKI'-A40/6835-13 //
CIIC «KoncynpranTInrocy

¥ Bemukombicios 0.5 ABTOPCKHH JTOTOBOP: TOPSAIOK 3aKIIOYCHHUS W HCTONHEeHHs. [IpakTudeckoe mocodme. — M.:
3epuaino, 2016. C. 122
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Korna odopmisiercs TpynoBoil [O0OroBOp, TO €CTh COTPYOHHUK CO37all
CILy’K€OHO€ MTPOU3BEIAEHUE, OXPAHIEMOE aBTOPCKUM IMIPABOM, HAPUMEP, MPOrpPaMMy
OBM, B pamkax cBOMX CIyXkeOHBIX 0Osi3aHHOCTEW. B 3TOM ciyuyae odopmisitores
CJIEIyIOLIME JOKYMEHTBI:

1. TpynoBoil moroBop, rae MpeAyCMOTPEHO, YTO OH 3TO JAENAET B paMKax
CBOUX CITY>KEOHBIX 00S3aHHOCTEH.

2. TexHuyeckoe 3alaHHe, TO €CTh padOTOAATENb JaeT €My TEXHUYECKOE
3aJlaHue pa3paboTaTh TaKyl0-TO KOHKPETHYIO IPOrpaMmy.

3. AKT mnpuema-repenadyd pe3yibTara. AKT IpUeMa-Tiepeadynd  SBISETCS
00s3aTeNbHBIM JOKYyMEHTOM. OH HyX€H I TOT0, 4TOOBl 3a(UKCHpPOBATH, 4YTO
CO3aHO, KOI/la CO3JaHO0, B KAKOM BHJIE CO34aHO. HacTo ciydaercs, 4TO TPYAOBOU
JIOTOBOP COCTABJIEH NpPaBUJIBHO, BCE B HEM IpomHcaHO. VHoraga TEKCT 3alaHus
oopMIIsieTCss B KaKON-TO BHYTpPEHHEH KOpIOpaTHUBHOH cucteme. B »Ttom cnydae
MOXHO CKa3aTh, YTO TEXHHUYECKOE 3aJlaHUE TOXkE€ ecThb. Ho eciau HeT akra mpuema-
nepefadn pe3yapTaTa, TO 3TO 3HAYMT, YTO HE 3apUKCHMpOBaHa JaTa CO3JaHUsA U HE
3adukcupoBaH BooOIIe caMm (akT co3maHus. A aBTOPCKME TpaBa BO3HUKAIOT C
MOMEHTa co3/ianus. To ecTh Mojydaercs, 4To aKT MpUeMa-nepeaadyd pe3ysibrara —
3TO KaK CBHUJIETEIBCTBO O POKIACHUU IPOU3BEACHUS.

4. Tlpuka3z pa6oromaremss. OH MoxkeT OBITH JHOO 00 HCIOIH30BAHUHU
npousBefeHus, OO O coxpaHeHuu ero B TaitHe. CoorBercTBeHHO B 'K P®
IPOMUCHIBAECTCSA, YTO Yy aBTOpa MPU CO3JaHUU CIIY>)KEOHOTO TPOU3BEACHHS €CTh
JOTIOJTHUTENBHOE MPaBO Ha BO3HArpaxjeHue. To ecTh eclii aBTOpYy HE BBIILJIAYEHO
BO3HArpaxkJieHUeE, TO OH BIIpaBe Ha HETo MIPETEH/10BATb.
'K P® mnpenycmarpuBaeT nBa ciydyas, KOTJa aBTOp BIIPABE NPETEHIOBAaTh Ha
JOTIOJTHUTENBHOE BO3HATPAXKICHHE:

1. Ecniu paboTomartesns MpUHSII perieHne 00 UCIOIb30BAaHUN TTPOU3BEICHUS

2. Ecmu paboTonmarenh MPUHSAJ PEIICHWE O COXPAHEHWH TPOU3BEICHHS B
TalHe.

[Ipuuem paboTomarenro Ha MPHUHITHE ATOTO PELICHUS OTBOAUTCA 3 Toda ¢

MOMCHTA CO3aaHUA IPOU3BCACHU. Ecnu B Teuenun 3 jert pa6OTO,ZIaT€JIB HC IMPHUMCT
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pemieHne 00 WCIMOJB30BAHUM WJIM COXPAaHEHWH TMPOM3BEACHHS B TailHEe, TO
UCKIIIOUMTEIbHBIE TMpaBa Ha CO3JAHHOE NPOU3BEACHHUE, TMEpPeXonar oOpaTHO
pabotHuky. Ecnu paGoTonaTens peuui He UCTIOIb30BaTh MPOU3BEIeHUE PAaOOTHHUKA,
HE OTJAJI HUKAaKWX IPHUKa30B, TO 4yepe3 3 roja ¢ MOMEHTa IpUEMa aKTa Mpuema-
nepeiadn pe3ylsibTara, MpaBa IMEpexolaT oOpaTHO aBTOPY U aBTOpP YK€ BIIpaBe
UCIIOJB30BaTh AaHHOE mpousBeneHue. CoorBercTBeHHO 'K P mpenmycmarpuBaer,
YTO €CIU pabOTOJaTENh BCE-TAKM Havyall UCIOJIb30BATh MPOU3BEACHUE WM BCE-TAKU
pelIny COXPAaHUTh €ro B TaillHE, YTO B HEKOTOPBIX CIIy4asiX TOXKE OTBEYAET €ro
KOMMEpPYECKUM HHTEpecaM, TO TOrJa OH JOJDKEH 3aIllJlaTUTh aBTOpPY AaBTOPCKOE
BO3HATPAXK/ICHHE .

2. I'paxaaHCKO-IIPaBOBOM aBTOPCKUW TOTOBOP 3aKa3a

Ecnu npousBeaeHne ObLJIO CO3/1aHO MCIIOJHUTENEM 10 aBTOPCKOMY JIOTOBOPY
3aKaza WIM 1O JOroBopy mnonapsaa (Ha pa3paboTKy). 3aka3uuK JaeT 3a/JaHue
UCIIOJIHUTENI0 CO3/1aTh HEKOE TMPOU3BEIACHHE, HEKUH OOBEKT C pe3yibTaToM
IpolecCyanbHOM JAEsITeNbHOCTH. B 3TOM ciyyae JOOKyMEHThl Ha 0(OpMIICHHE
JOJKHBI OBITH CJIEAYIOLINE: aBTOPCKUN JIOTOBOP 3aKa3a, TEXHUUYECKOE 3aJjaHHe, aKT
npuema-rnepeayu pe3ybrara

Ecnu nmaxe ecTh Kakue-TO OMIMOKM B TEXHHUYECKOM 3a/JlaHWM, aKT IMpUEMa-
NepeIadn — 3TO pe3yJibTar, KoTopblid Bel momyuninu. COOTBETCTBEHHO B 3TOM Cllydae
IpaBa BO3HUKAIOT TaKK€ KaK B CBUIECTEIBCTBE O POKICHUU - C MOMEHTA JaThl aKTa
npuema-fepeadi, To €CTh (PUKCUpyeTcs To, 4TO OOBEKT co3/aH, (pukcupyercs To,
4TO 00BEKT nepeiaH, COOTBETCTBEHHO nepe1aHbl BCE npasa.
N Torma mo aBTOPCKOMY JOTOBOpPY 3aka3za (pa3paOOTKM) WKW TOApsaa,
JIOTIOJIHUTEJILHOTO BO3HATPAXKICHUS Y aBTOPA WJIM UCIIOJIHUTENSI HE BO3HUKAET. Eciu
3TO MPSIMO HE MPETyCMOTPEHO aBTOPCKUM J10roBOpoM. [Ipu cocTaBieHMH aBTOPCKOTO
JIOTOBOPAa HY)XHO TOMHHUTB, YTO, BO3MOXKHBI Pa3IMYHbIC BAPUAHTHI KOMY OyIyT
MPUHAJJICKATh MTPaBa Ha CO3AaHHBIN MPOIYKT.

a) TPyJ0BOM JOTOBOP

! BakmroueHHe aBTOPCKOTO XOroBopa. — [DIeKTpoHHbIl pecype]. — Pexunm mocryma: http://genskayformula.com/avtor-
dogovor.html
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OO6miee TpaBWIIO: €CAM OTO TPYJAOBOM JOTOBOP M BBITIOJHEHO CIYKEOHOE
3aJJaHue, TO COOTBETCTBEHHO MCKIIIOUMTEIBbHBIC TMpaBa Ha CO3/IaHHOE CIyKeOHOe
NpoOU3BEJCHUE TMpUHAJIekKAT pabOTONATEN0, €CIU HHOE HEe MPEeayCMOTPEHO
TPYAOBBIM JOTOBOPOM. 3HAUUT, B TPYJOBOM JIOTOBOPE MOXKHO MPEAYCMOTPETH HHOU
BApUAHT, HalpUMEp, MCKIIOUUTEIbHBIE TIpaBa MPUHAIEKAT PAOOTHUKY, HO
paboTofaTenio MPUHAIUISKUT TMPABO UCIOJB30BAaHUS JIAHHOTO pe3yJibTara Ha
OCHOBaHUM, CKaXeT, MPOCTOM HEUCKIIOUUTEIbHON JIMIIEH3UHM B  TEUYCHUE
orpeieieHHOro cpoka. CpoK MpOMUCKHIBAETCS B TAKOM ClIydae B TPYAOBOM JOTOBOpE
a100 B aKTe MpueMa-repeaayn.

0) aBTOpCKUIA T0TOBOP 3aKa3a (Ha pa3paboTky, mojapsaa) OOlee npaBuiio: BCe
npaBa MPUHAJJIEKAT 3aKa3UMKy Ha CO3/IaHHOE IO €ro TEXHUYECKOMY 3a/IaHHUI0, €CIIU
WHOE HE MPEAyCMOTPEHO A0roBOopoM. OIMATH K€ aBTOPCKHM JIOTOBOPOM 3aka3za (Ha
pa3paboTKy, MOJpsia) MOXKET HNPEIyCMOTPEHO TO, YTO 4YE€pe3 HECKOIbKO JIET 3TH
paBa MEPEeXOJAT UCHOJHUTENIO, JIMOO MOXKET ObITh MPEITyCMOTPEHO, YTO 3aKa3UUK
npuoOpeTaeT WCKIIOYHUTETIbHBIE IIpaBa, HO TMPH 3TOM HCIOJHUTENb BIPaBe
UCIIOJIb30BaTh  CO3/JaHHOE MPOM3BEJCHHE JUIs  JajbHeimed Monauduxanmm,
KOMMHUPOBAaHUS, JOpPadOTKU U ToMmy mojgooHoe. IlosToMy mpw coOCTaBiICHUU
aBTOPCKOTO JIOrOBOpa 3akaza (Ha pa3palboTKy, MOApsAa) HYXKHO 3TH BapHAHTHI
YUUTHIBATh. B HEKOTOPBIX Ciydasix OHU OYJyT UHTEPECHBI CTOPOHAM.

[Ipuka3 00 uCnoyib30BaHUU MO0 O COXpPAaHEHUH B TallHE — 3TO OCHOBAHUE IS
BBITUIATHl BO3HArpaXJEHUsS aBTOPY, O3TO YyBEAOMJIEHWE pPaOOTHUKA O IIJIaHaX
paboTonarensi Ha CO3JaHHBIA pe3ysibTaT. B HEKOTOphIX ciaydasx u 0e3 MpuKaza
MOKET OBITh TOHSTHO, YTO CO3JaHHBIM OOBEKT co3MaH B KoMmaHuu. Torma c
MOMEHTa, KOTJa OH HadaJl HCIIOJIb30BaThCSA, y aBTOpa BO3HUKAET IIPaBO Ha
Bo3HarpaxaeHne. Cymma BO3HArpakIeHHUs W TMOPSAIOK BO3HATPAXKICHHUS aBTOpa B
BUJIC JIOTIOJTHUTEIBHBIX BO3HATPAXKIECHUN K 3apabOTHOM IUIaTe 3aKOHOJATEIHHO HE
npexycMoTpeHbl. [loaToMy 3TO MOKeT ObITh U Kakasi-TO CUMBOJIMYECKasi CyMMa, HO

1
TeM He MeHee. OHa JToJKHa ObITh 3a()MKCUpPOBAaHA B aKTe .

! Bemskoea E.T., Benoycos B.H. CymecTBeHHBIC yCIOBHs IOTOBOpa aBTOPCKOro 3akasa // busmec. O6GpasoBaHue.
IIpaBo. 2017. Ne 1 (38). C. 214-218.
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[TucemenHas ¢opma A aBTOPCKOTO JOToBopa oOs3aTeNbHA HAa OCHOBAHUU
psIMOr0 yKa3aHHs 3aKOHA.

HecoOmonenne naHHOM (OpMBI JOrOoBOpa, KaK Ha CErOAHSIIHUN JI€Hb
CHelHMaIbHO OTMEUYEeHO B CT.cT. 1234 u 1235 I'K PO, noBieyeT k MpU3HAHUIO TAKOTO
JIOTOBOpa HEJICHCTBUTENBbHBIM

OTcyTcTBME IUCBMEHHOW (OpPMBI HEBO3MOXKHOM JIeNaeT  JI0Ka3yeMOCTb
nepexoia aBTOPCKMX HMMYIIECTBEHHBIX MpaB (K TpuMepy, npu oOmene e-mail
COOOILEHUSIMU TIEPEX0] ABTOPCKUX HMMYILECTBEHHBIX MpaB OyJeT J10Ka3aTh BECbMa
3aTPYJHUTENFHO, JaK€ €CIM JaHHble COOOINEHUs BKIIOYAlOT B ce0s  Bce
HEOOXOAMMBbIE YCIOBUSA JUisl aBTOpckoro joroBopa. Ilpumenenne OLII Ha
CeroAHAIIHMN naeHp B Poccum He mnomyywsio OOIIKMPHOrO MPUMEHEHUS U
MpeAnouYTeHNE HEeOOX0JMMO OT/IaBaTh MUCHbMEHHOW OOBIYHOM (POpME JI0rOBOpA).

B 3akoHe He ykazaHo TpeOoBaHuME 00 0053aT€IPHOM HOTAPUAIBHOM
yIIOCTOBEPEHUH aBTOPCKOIO JOTOBOpa: OObIYHAsS MHCbMEHHAas (opMma IMpe/CTaBiseT
co00if TOCTaTOYHOE OCHOBAHME IS PU3HAHUS TAKOTO JI0rOBOPA 3aKITIOUYEHHBIM, TEM
HE MEHEE CTOpPOHbl HMMEIOT MpPaBO 3aBEPUTh IOANKUCAHUE TaKOro JI0roBopa Y
HOTapHyca, TaKXke W I M30eKaHWs B JAIbHEWUIIEM BO3MOXKHOCTH ISl OJHOW W3
CTOPOH He NMPU3HABATh (haKT MOAIMCAHHS TAKOTO J0TOBOpa. .

Tak xak aBTOpCKOE MpaBo HE MOApa3yMEBaeT 3akJIOYeHHE JOoroBopa Ha
NPUMEHEHHE TPOU3BEACHHUS, KOTOPOE HE CO3[aHO eIle Ha JaHHBIA MOMEHT, HO
CO3/1aHO MOXXET ObITh B OyAyIIeM, UMEETCS BO3MOXHOCTh 3aKIHOUYUTh aBTOPCKUM
JIOTOBOP 3aKasa, B COOTBETCTBUU C KOTOPBIM aBTOp 00s3aH CO3JaTh OMPEICICHHOE
MIPOM3BENIEHUE U €TO MepeNaTh s UCTIOTb30BaHUSI.

JIOroBOp MOANHUCKHIBACTCS 3aKa3YMKOM U aBTOPOM, a B Ciydae 3aKIIOUEHHUs
JIOTOBOpa C KOJUIEKTHBOM aBTOPOB, TO KaXXIIbIM COABTOPOM Mpou3BenaeHus. [lepBbrii
HK3EMILISIP IOTOBOpA HAXOAUTCA B U3/1aTEIbCTBE, BTOPOIl HAMIPABIISIETCS aBTOPY.

Bcerna no moamucaHusi ¢ aBTOPOM JOTOBOpa CIEAYeT Y HEro BBISICHUTH

MNPHUHAOJIC)KHOCTE Ha KOHKpGTHBIfI MOMCHT aBTOPCKHUX HCKIIOYHUTCIIbHBLIX IIPpaB Ha

! VibsnoBa K.B. HekoTopbie 0COGEHHOCTH 3aKIIOUCHHs aBTOPCKHX a0roBopoB // B cGopuuke: AKTYAJIBHBIE
TIPOBJIEMBI ITPABA MexBy3oBckuii COOpHUK HaydHBIX TPyHoB. o pex. E. B. IIporac. Mocksa, 2011. C. 423-424,
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WCIIOJIb30BAHUE JIAaHHOTO NPOU3BEACHUS (€CIM OHO YK€ CYIIECTBYET B T'OTOBOM
BapHaHTE), ¥ TaK)Ke HaJM4YUE JIIOOBIX HMHBIX JIOTOBOPOB HA JIaHHOE MPOH3BE/ICHUE,
€CJIM TaKHE UMEIOTCS.

Ecnu roBoputhes 00 U3AaHUM MPOU3BECHUS aBTOPA, KOTOPOTO HET B JKHUBBIX,
TO 3aKJIFOYEHHUE JOTOBOPA OCYIIECTBISETCS C HAacleIHUKaMu. Henb3st uckiroyaTe TOT
¢dakT, 4TO y aBTOpa €CTh IOTOBOP C JIUTEPATYPHBIM areHTCTBOM JIMOO JTUTEPATYPHBIM
areHTOM, KOTOpBIE 3aHUMAIOTCS MPEACTABICHUEM HMHTEPECOB aBTOpa. B maHHOM
ClIyyae IMEpEeroBOpbl IO BOMPOCAM 3aKIOUEHUS JOrOBOpAa BECTH MOXKHO WIH C
areHTCTBOM (areHToM), WM C CaMUM aBTOPOM, KOTOPBIN BIpaBe TAKKE MOJNUCATH
JOTOBOP".

Nrak, noroBop mpeaycMaTpuBaTh MOXKET NEpeAady MMYIIECTBEHHBIX IpaB
YaCTUYHO WJIM MOJIHOCTBIO, HA YCTaHOBJIEHHBIN CPOK, C paclpOCTPAHEHUEM JIEHCTBUS
€r0 Ha OIPEJECICHHON TEPPUTOPHH.

ABTOpCKOE TpaBoO BKJIIOYAaeT B ce0s [Ba TJaBHEWUIIUX THUIIA aBTOPCKOIO
JIOTOBOpA: ABTOPCKUH JIOTOBOP IO MepeAadye HMCKIIOUUTEIbHBIX IpaB, KOTOPBIM
paspeliaeT HUCHOJb30BaHWE IPOU3BEACHUNM YCTAaHOBJIEHHBIM CIOCOOOM U B
ONpPEIENICHHBIX MpeAesiax HCKIIOUUTENBbHO JIUIYy, KOTOPOMY MepeNaroTcsl AaHHbIE
MpaBa; aBTOPCKHI JOTOBOp M0 MEpelavye HEUCKIIOYUTEIbHBIX IpaB, KOTOPBIN
pa3peliaeT KCHOJIb30BAHUE MPOM3BEACHUS W HMHBIM JIMIAM, BKJIOYas CaMoro
oOJnaaaTels UCKIIOYUTENbHBIX MPaB, KOTOPBIN 3aKII0YMI aBTOPCKUNA JOTOBOP.

ABTOpCKHUI JOTOBOP JIOJDKEH OBITh 3aKJIIOUEH B MHCHbMEHHOW ¢opme U, Ha
OCHOBAHMH KEJIaHHUSI CTOPOH, 3aBEPEH MOXKET ObITh HOTapuaibHO. JloroBOp MoOKeT
ObITh U3MEHEH, PACTOPTHYT WJIM MPEKPAILIEH TAaK)Ke MCKIIOYUTEIBHO MUChMEHHO. B
KOKJOM KOHKPETHOM ClIy4ae aBTOp UM W3JaTelb COTJAcCylOT U  BBIOMpAIOT
OpUTMHAIBHBIA TEKCT HJii aBTOPCKOro joroBopa. HeoOxomumo ykazaTh, 4YTO
aBTOPCKHI1 JJOTOBOP HE BCETra SBJISIETCS €IMHBIM JOKYMEHTOM. OH MOXKET BKJIIOUATh

B ceOs 1 pasHoro poaa JOIMOJIHUTCIBHBIC COIJIAIICHMA.

! Kerko E.B. [IpaBoBoe obecrneveHre JOroBopa aBTOPCKOrO 3aKa3a Mo 3aKOHOIATeNbeTBY Poccmiickoit deneparym //
IOpuct & sxonomuct. 2009. Ne 1. C. 3-5.
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2.2 UcnosiHeHNEe ABTOPCKHUX IOTOBOPOB

HcnonHenne aBTOPCKOro JOToBOpa oOpa3yeTcsl BBIIIOJIHEHHEM CTOPOHAMU
CBOMX 00s13aHHOCTEH U TIpaB. ABTOPCKUI JOTOBOp 00Ja/1aeT B3aMMHBIM XapaKTEPOM,
TO €CTh COOTBETCTBYIOIIMMH OOS3aHHOCTSIMHU M TpaBaMu 00JIaJal0T JIBE€ CTOPOHBI.
Bmecte ¢ 3TuM, 00S3aHHOCTSIM MEPBOM CTOPOHBI KOPPECHOHAUPYIOT MpaBa BTOPOU
ctopoHbl. CoaepkaHue pa3HbIX BUJOB aBTOPCKUX JOTOBOPOB HE MOJIHOCTBIO APYT C
JPYTOM COBIIAJIaeT.

Cr. 1270 TI'paxnmanckoro konekca P® ompenenser mnepeyeHb aBTOPCKUX
UMYIIECTBEHHBIX MPaB, KOTOPBIC aBTOPY MPUHAAIEKAT HA UCKIIOYUTEIHLHON OCHOBE:

— MPOU3BEICHNUE BOCIIPOM3BOAUTH (IIpaBa Ha BOCIIPOU3BECHUE);

— 3aHUMATbCS PACHPOCTPAHEHUEM HK3EMIUISIPOB MPOU3BEICHUS JHOOBIM
BO3MOXHBIM CIIOCOOOM: cJlaBaTh B TMpOKaT, MpojaaBaTh u T.a. (IpaBa Ha
pacrpocTpaHeHue);

— AMIIOPTUPOBATh  JK3EMIUISIPHl  TMPOW3BEACHHS  C  IEIbI0  UX
pacnpoCTpaHEeHUs, TaK € M IK3EMIUISIPbI, KOTOPhIE€ HU3TOTOBJICHBI C Pa3peIICHHUS
oOJnafaresis aBTOPCKUX UCKIFOUMTEIBHBIX ITPpaB (MpaBa Ha UMIOPT);

— MOKa3bIBaTh MyOJUYHO Mpou3BeieHre (TIpaBa Ha MyOJIMYHBIN TTOKa3);

— WCTIONHSATH MyOJINYHO Mpou3BeeHue (IpaBa Ha MyOJIUYHOE UCTIOTHEHHE);

— coo0maTh Mpou3BeAcHUE (CIoJa BKIIIOYACTCS TOKa3, HCIOJHEHHE 00
nepeaaya B 3Gup) 11 BCeoOIIero CBeICHUs Py IOMOIIH repenadn B 3¢up u (J1uodo)
nanpHelIen nepenayun B 3gup (mpasa Ha nepeaady B 3pup);

— coo0IaTh Mpou3BeeHUE (CoJla BKJIIOYAETCS TOKa3, UCIOJHEHUE JH00
nepenada B 3¢Gup) I BCEOOIIETO CBEACHHMS IO IIPOBOAAM, KaOemo 00 IpHu
MOMOILM JIPYTUX AHAJIOTMYHBIX CpeAcTB (IpaBa HAa COOOIIEHHE MO KaOelo Jyis
BCEOOIIEro CBEACHNSA);

— NEepPEBOAUTH MpoU3BeAcHUE (TIpaBa HA MEPEBO);

— apaHXXupoBaTh, NeEpelnenbBaTh JUOO HMHBIM 00pa3oM mnepepadaThiBaTh

npousBeicHUE (MpaBa Ha epepadboTKy);
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— €000Mmarhe MPOU3BEJEHUE TaK, YTO JIFOOOE JHUII0 MOXKET MUMETh K HEMY
JOCTYIT B UHTEPAKTUBHOM PEKHMME B JIF000E BpeMs M W3 JIIOOOT0 MECTa M0 CBOEMY
BBIOODY (TTpaBa Ha JIOBEJICHHE 10 BCEOOIIETO CBGI[GHI/IH)l.

Ha3Banubie  BbIIE  mpaBa  TO  COMJIAIEHHIO  CTOPOH  MOTYT
001a/1aTh UCKIIOYUTEIHHBIM JTHO0 HEUCKITIOUNTEIBHBIM XapaKTepOM:

a) JIMIeH3MOHHBII aBTOPCKHUH JOTOBOp O TMepefade HCKIIOYUTEIBHBIX TpPaB
MO3BOJISIET MCIOJb30BaHUE TIPOM3BEACHHUS YCTAHOBIEHHBIM CIIOCOOOM © B
OTIPEICTICHHBIX TOTOBOPOM Ipe/iesiaX UCKIIOYUTEIHHO JIUILY, KOTOPOMY TMepenatoTcs
JTaHHBIC TIpaBa, W JaeT JAHHOMY JIMITy TIPaBO 3allperiaTh TaKoe HCIOJIb30BAHHEC
MIPOU3BEICHUS WHBIM JIUIIAM.

0) ABTOpPCKMII JOTOBOp O Tiepe/raye HEUCKIIOYUTEIbHBIX IPaB MO3BOJISET
MOJIb30BATENII0  NPUMEHEHWE TMPOM3BEICHHWS Ha paBHBIX C  oOJajgaTesneM
UCKJTFOUUTEIILHBIX TIPaB, KOTOPBIA Tepenan Takue mnpaBa, W (J1u00) MHBIM JIHIAM,
KOTOpbIE MOJYYUIIU pa3pellieHue Ha UCIIOIb30BaHUE JAaHHOTO MPOU3BEICHUS TEM XKe
CaMbIM CIIOCOOOM.

B mporecce 3akitoueHuss aBTOPCKOTO JOTOBOpa CJEAyeT pas3inyarh THUI
aBTOPCKUX HMMYIIECTBEHHBIX IpPaB OT METOJa HCIIOJB30BaHUS Tpou3BeaeHUsA. B
cillydae TIepelauyd aBTOPCKUX HMYIIECTBEHHBIX TMpaB H3bATHI MOTYT OBITh
OTIPEJICTICHHBIE METOJBl HCIIOJIb30BAHUSA aBTOPCKOTO HMYIIECTBEHHOTO TmpaBa. K
pUMEpPY: TPaBO Ha BOCIPOM3BEICHUE IPOU3BEACHHUS B Ce0S BKIIOYACT TaKHE
CIIOCOOBI UCTIOIB30BAHUS MPOU3BEICHNUS:

—  pemnporpaduyeckoe BocmpousBeaeHue (To ecTh  (HaKCUMUIBHOE
BOCIIPOU3BEICHUE B JIF000I (hopme U pasMepax U OJHOTro JIUOO 0oJiee IK3EMIUISIPOB
KOMWWA WJIM OPUTMHAJIOB MUCHMEHHBIX M WHBIX TpapUUYECKUX TPOU3BEIACHUN TPH
oMoy (OTOKOTTMPOBAHUSI, TaK JK€, W TYTEM KCEPOKOIMPOBAHUS W IPYIroro
BOCITPOU3BEJICHUSI C TPUMEHEHHUEM COBPEMEHHOW KOMMPOBATIHLHO-MHOKUTEIHLHOM

TEXHUKH);

! Axmemxanos U.I'. TpeGoBaHus kK GopMe aBTOPCKHX TOTOBOPOB: MPOGIEMBI IPABOBOTO pery.InpoBans // BecTHHK
TamKUKCKOr0 HaMOHAIBHOTO yHHBepcuTeTa. 2014, Ne 3-1 (128). C. 118-120.
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—  H3TOTOBJIEHHE OJHOTO JMOO Oojiee 3K3EMIUISIPOB MPOM3BEACHUS IPH
MOMOIIN MEXaHMYECKOMN 3allMCH Ha BEIIECTBEHHBI HOCUTEIb;

—  3amuCh  TPOM3BEICHUS B  KOMIBIOTEPHYIO MNaMsITh W Tp.
B mporecce 3akitoueHusi aBTOPCKOTO JIOrOBOpa HEOOXOJMMO BCErJa MOMHUTH, YTO
J00ble TIpaBa HAa MCIOJIb30BAaHUE MPOU3BEIECHUS, KOTOPhIE MPSIMO HE MepeaHbl 1Mo
aBTOPCKOMY JIOTOBOPY, CJIEIyEeT CUUTATh HE MEePEAAHHBIMH.

K mpumepy, /is ucmosib30BaHus B HU(POBBIX CETAX MPOU3BEIACHUS, BKIIOYAs
CeTh MHTEpPHET, aBTOPCKUI JIOrOBOp COAEpKaTh IOJKEH TaKOW MUHUMAaIbHBINA
CIHCOK WMYIIECTBEHHBIX TII€PEIaBacMbIX MpPaB Ha TMPOU3ZBEACHHE W METO/OB
UCTIOJIb30BaHUS TAHHBIX MPaB:

1) BocmpousBeneHUE MPOU3BEACHUA (METOABI: 3alMCh IMPOU3BEIACHUS B
KOMITBIOTEPHYIO MaMSITh);

2) cooOIieHrne Mpou3BeIeHUs 10 Kabelo sl BCEOOIero cBeAeHus, MO0 10
TPOBOAM MO TPH TTOMOLIH APYTHX AHATOTMYHBIX CPEJICTB

Takum oOpa3zom, 00beM O0S3aHHOCTEH M MPAaB CTOPOH Pa3IUYHbBIM OyAeT B
JIOTOBOpax 3akas3a, a Takke B JOroBOpax IO IMOBOJY HCIOJb30BaHUS CO3JaHHOTO
NPOM3BENICHHUS, OTOBOpAaX Ha TPUMEHEHHUE MPOU3BEACHHUS B HEM3MEHHOM BUJIE,
JIOTOBOpax Ha NEpeBOJ| MPOU3BEICHUS WU mnepepaboTky u np. Hapsany c stum,
BOIPOC O COJEpP’KAaHUM aBTOPCKOIO JOTOBOpa pPACCMOTPEH MOXKET ObITh U B
000011IeHHON (pOopMe C OTpPAKEHHEM CIIeUU(DUKHU, KOTOpas MPUCYILA ONPEIEICHHOMY
TUITy aBTOPCKOTO JIOTOBOpa. AHAJIN3 COAEPKaHUS I aBTOPCKOTO JIOTOBOpa CIIEyeT
HayaTh C XapaKTEPUCTUKHU aBTOPCKUX OOSA3aHHOCTEM.

['maBHOI 0O0S3aHHOCTHIO aBTOpPa BBICTYMAET CO3JaHHE, a 3aTeM Iieperada
OpraHu3alMi — TO €CTh 3aKa3YMKy COOCTBEHHOTO Mpou3BeaeHUs. YTOObI UCTIOMHUTD
ATy 00SI3aHHOCTH HAaJJIeXKaIUM 00pa3oM, aBTOPY HEOOXOJIHUMO, B MEPBYIO OYepe/b,
CO3/1aTh TaKOTO poja IMPOU3BEACHHUE, KOTOpoe OyleT COOTBETCTBOBATH YCIOBHUSIM

3aKJIIOUEHHOro JoroBopa. K mpumepy, JuTepaTypHOE NPOU3BEACHUE OTBEYaTh

! ®okuna H.JI. Cobmoaenne ABTOPCKHX TIPaB B JIEATEIHHOCTH BEIIATEIBHBIX OpraHU3aIiii Kak CyObEeKTOB CMEKHBIX
npaB // 3akoromarenbeTBo. 2009. Ne 5. C. 19-26.
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JOJKHO OINPENETIEHHOMY B JIOTOBOPE 3aKa3a yKaHpy, JUTEpaTypsl, BUAY HA3HAYCHHUIO,
OBITH COTJIACOBAHHOTO C U3]aTEIbCTBOM 00bEMA.

CueHapuil XyJ0XKECTBEHHOTO (HJIbMa JOJKEH OBITh B COOTBETCTBUHU C
TBOPYECKOW 3asBKOM, KOTOpas M3JIaraeT CIOKETHBIA 3aMBbICENI, OCHOBHYIO HJACI0 U
XapaKTepUCTUKY TIJIABHBIX MepcoHaxei Oynymero cueHapus. [lomumo storo, B
HE3aBUCUMOCTH OT (DOPMBI, )KaHpa U CTHIMCTHUYECKUX XapaKTEPHUCTUK, OH JOJDKEH
COOTBETCTBOBATH MPOU3BOJICTBEHHO-3KOHOMHUYECKUM TpeOOBaHUSAM KuHemaTorpada.
ABTOp 00s3yeTCcsl JIMYHO MCHOJIHUTH 3aka3aHHyl pabory. IlpuBneueHue K
NEeSATEIbHOCTH, CBSA3aHHOM C MPOU3BENCHHEM, HWHBIX JIML, H3MEHEHHE COCTaBa
COaBTOPOB IIPOU3BOJUTHCS MOTYT TOJIBKO C YYE€TOM COIVIacusl OpraHu3aluu-
3aKa34yMKa, 4TO Yalle BCero oQopmisiercs IyTeM COCTaBIEHUS HOBOTO JIMOO
W3MEHEHUEM MpeIbIAylIero jaoroBopa. Jlns wucnojsHeHus padOT TEXHUYECKOIrO
XapakTepa, K HpuMepy, MOACTPOYHOro MepeBoja, coopa MaTepuaia U Mp., aBTOP
BIIpaBe MPUBJIEKATh 32 CBOW CUET JIIOOBIX JIMII, IIPU 3TOM HE CIpAllUBas y 3aKa3uuKa
COTJIACHS.

ABTOp NpPEICTaBUTh JTOJKEH EMY 3aKa3aHHOE NIPOU3BEIACHUE B YCTAHOBIICHHBIN
IOTOBOpOM CcpoK. Ilo 3aKkOHy M Ha OCHOBAHUM CIIOKUBIIECWCS IPAKTHKHA aABTOP
IPEJCTaBUTh MOXKET MPOU3BEJCHHUE JTIOCPOUYHO, €CIM TOJBKO HE OyJeT B J0roBOpe
OTJEJIBHO OTOBOpEeHO Apyroe. [IpousBenenue nepenano JOKHO ObITh OpraHU3aliu-
3aKa34yMKy B TOTOBOM JJisi NMPUMEHEHHsI BHJI€, B TOM YHUCJIE€ B KOMIUIEKTE BCEX
YCTaHOBJICHHBIX JIOTOBOPOM KOMITOHEHTOB. Cornamenuem CTOPOH
IpeaycMaTpuBaTbCd MOXKET Iepefadya MNpou3BeAeHUil mno uactsm. WM B wurore,
nepeaBaeMoe MPOU3BEJACHNE HaJJISKaIIMM 00pa3oM JIOJDKHO OBITh O(opMIIECHO,
IIPEICTABICEHO B YCTAHOBIEHHOM JOTOBOPOM KOJIMYECTBE 3K3EMIUIIPOB U MEPENAHO
KOMIIETEHTHOMY TPEACTABUTENII0 OpraHh3alud — TO €CTh 3aKazuumka. [[ns
OpeIyNpexICHNs BEPOSTHBIX CIOPOB CIAUy-TIPUEMKY NPOU3BEIACHHS HEO0OXOIUMO
opopMIIATH COOTBETCTBEHHBIM MUCHMEHHBIM JOKYMEHTOM, K IpHUMeEpy, OCO00M
pacniuckoi. [lanpHeieit 00s13aHHOCTBHIO aBTOpa MO JOTOBOPY BBICTYNAET JOpabOTKa
IIPOU3BEJECHUN B COOTBETCTBUU C TPEOOBAHMUSIMHU OpraHU3alMH-3aKa3uuka. PemieHue

0 HYXHOCTH I[Opa6OTKI/I IMPOU3BCACHUA opraHmauI/Ieﬁ INPUHUMACTCA 110 HTOraM
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pPacCMOTpPEHUSI TPOU3BENCHHS, €CIM OHO B OOIIEM COOTBETCTBYET YCIOBHSIM
JIOTOBOPA, HO HEOOXOAUMO BKJIIOUEHHE B HETO KOHKPETHBIX M3MEHEHUH, YTOUHCHHM
¥ HcrpaBieHue .

K mpumepy, opranmzanus HacTauBaTh MOXXET Ha YMCHbBIICHHH OOBeMa
IIPOM3BEICHUS JI0 OINPEACICHHOTO JIOTOBOPOM pa3Mepa, YAAJICHHH IOBTOPOB JIMOO
SBHO OIMMOOYHBIX TMOJOKCHHA M Tp. TeM He MeHee, He0OXOJMMO OTMETHUTh, UTO
TpeOOBaHMS O BKJIIOYEHUW B MPOM3BEICHUE W3MEHEHUWH, MOMPABOK M JIOTOJTHCHHMA
BBIJIBUTAThCSI MOJKET TOJILKO B paMKax YCJIOBHUH Joroopa. K mpumepy, 3aka3umk He
UMeEeT MpaBa MoTpedOBaTh OT aBTOPA COCTABUTH ali(DaBUTHO-TIPEAMETHBIA YKa3aTeb,
€CJIM 3TOT0 HE OBUIO OMpEeNesieHO 3apaHee JOTOBOPOM. 3aKa3uWK HE WMEeT IpaBa
HACTaWBaThb Ha TOM, YTOOBI AaBTOP TOMEHsUI COOCTBEHHYIO TO3HUIIMIO TIO
OTIPEICTICHHOMY CIIOPHOMY BOIIPOCY, @K€ €CIIM, 3aKa3uhKa CYUTACT, YTO JaHHas
MO3UIIMA SIBJISICTCS HeBepHOU, u mp. [lpemsaraempie MOMONHEHHS W W3MEHEHHS
MIPOU3BEJICHUSI TOYHO JOJIKHBI OBITh YKa3aHbl 3aka3uyukoM. [Tomumo 3TOTO, aBTOp M
3aKa3uMK JIOJDKHBI MEXTy COOOH COTrjacoBaTh HOBBIM CPOK IS MPEIOCTABIICHHUS
JOTIOTHEHHOTO WJIM M3MEHEHHOTO TpousBeneHus. OTCyTCTBUE JOTOBOPEHHOCTEH O
CpoKax JOpaOOTKHU Ha MPAKTUKE BEIET K KOHPIMKTaM.

Bormpoc, kacaromuiicss TOro, Kakoe KOJHUYECTBO pa3 IMPOU3BEICHUE MOMKET
OBITH BO3BpAIIICHO aBTOPY Ha JAOpa0bOTKY, IEIECOO0pa3HO OTMEIBHO OroBapvBaTh B
X0/ 3aKioueHus JoroBopa. Ilopoit mosiBiIsIeTCST HEOOXOAMMOCTH J1OPaOOTKHU
0JIOOPEHHOTO paHee 3aKa3uuKoM MpousBeaeHus. K nmpumepy, eciiu moarotroBjeHa K
W3JIaHUIO IOpUAMYecKass paboTa, HO CBEPIIMIINCH 3HAYUTEIBHBIC W3MEHEHUS B
3aKOHOJIATEIbCTBE, aBTOP MO TMPEMIOKCHUIO 3aKa3dyhKa JOJDKEH JI0padoTaTh
npousBe/ieHUEe. Bpluiata  aBTOpy  BO3HArpaxkJIeHUsS CBEPX  YCTAaHOBJICHHOTO
JIOTOBOPOM 3a J0pa0OTKy MPOM3BEICHUN IPOBOJUTCSA TOJBKO TOTJA, KOTJa 3TO
IPETYCMOTPEHO TIPsIMO B 1oroBope. OOs13aHHOCTHIO aBTOPA BHICTYIIAET €r0 y9acTHE B
MOJATOTOBKE K WCMOJL30BaHMIO TpousBeneHus. CojaepikaHue 3TOH 00s13aHHOCTH,

KOTOPOC HaxoAuTCA B 3aBUCHMMOCTH OT BHAA IMPOU3BCACHUA, a4 TAKKCE crocoba ero

! Bbemoycos B. IlpaBa m 00sS3aHHOCTH CTOPOH IO BO3ME3IHOMY JIOTOBOPY aBTOPCKOTO 3akaza // MHTemnekTyambHas
COOCTBEHHOCTh. ABTOPCKOE ITPaBo M cMekHBIE mpaea. 2017. Ne 7. C. 51-56.
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UCIIOJIb30BaHUs, 3aBUCSIICE OT BHIA NMPOU3BEACHUS U METOJAA €ro HCIIOIh30BaHMUS,
PACKPBIBAETCSI OOBIMHO B aBTOPCKUX KOHKPETHBIX JOTOBOPAX .

K mpumepy, B COOTBETCTBHH C M3AAaTEIBCKAM JOTOBOPY aBTOp 00s3yercs 0e3
0co00ro  BO3HArpaXkJIeHWs IO TPeOOBaHWUIO M3JATEIbLCTBA  YUTaTh (WK
IPOCMAaTPUBATh) KOPPEKTYPY MPOW3BEIACHHSI B YCTAaHOBJIEHHBIE CTOPOHAMHU CPOKH,
npu ydere rpaduka JBHKCHHUS B TMPOU3BOJICTBE KHIKHBIX M3daHuWid. Ha ocHOBaHnu
CIICHApHOTO JOTOBOpA JUISI XYI0’KECTBEHHBIX (PMIIEMOB aBTOP 00SI3yeTCsl TPUHUMATD
y4acTUe B JACSITEIbHOCTH ChEMOYHOMN TPYIIIBI C LEIbI0 a4l KOHCYJIbTAIM akTepam
U KHHOPEKHCCEPY-TIOCTAHOBIIKKY IO BOIPOCaM, KOTOPBIC CBSI3aHBI C TPAKTOBKOW
00pa30B JCHCTBYIOIIUX JIMI, CIEH M M., MPUHAMATh Yy4acTHE B OOCYKICHHSIX
3aKOHYCHHOTO (hMiIbMa M KWHOMAaTepHasia. B JaHHOM ciydae MpOOJIKHTEILHOCTD
pabOTBl B CHEMOYHBIM IEPUOJ aBTOpa W OIUIaTa €ro padOThl OMPEICIITIOTCS
0COGCHHBIM [IHCHMEHHBIM COTTIAIICHHEM-.

W B wurore, B TEUEHHWE IOJIHOTO CpPOKa JEHUCTBUS aBTOPCKOTO JIOTOBOpa IO
nepeaye MCKIIOYMTEIBHBIX IIPaB aBTOp HE HMMEET ImpaBa 0Oe3 corjacus BTOPOM
CTOPOHBI TPETHUM JIMIIaM IIepPeIaBaTh YKa3aHHOE B JOTOBOPE MPOWM3BEICHHE JINOO
4acTh €ro JUIs HMPUMEHEHHUS TaKHM K€ CIHOCOOOM M B ONPEICIICHHBIX JTOTOBOPOM
npenenax. Takas 00sS3aHHOCTH JUIsl aBTOpa BO3HHKACT HA MOMEHT 3aKTFOYCHUS
JIOTOBOpA M JCHCTBHUTEIbHA B TEUCHHE IMOJIHOTO CPOKA JIOTOBOpA. 3ampeT OTHOCUTCS
JIMIIB K TIepeade MpOU3BEICHUS IS UCIIOIb30BaHUS TaKUM K€ CITOCOOOM, KOTOPBIi
OTpe/IeNieH IEePBOHAYAIBHBIM JIOTOBOPOM. B CBSI3W C 3TUM, K NpUMEpY, aBTOD,
KOTOPBIA 3aKIIOYWII HM3JaTeILCKUNA JIOTOBOp, Oe3 coriacus H3AaTeiabCTBAa MOMXKET
nepeaaTb COOCTBEHHOE MPOM3BEACHHWE JUIS IYOJIMYHOTO HCIOJIHEHHS JIHOO
nepepadOTKH B HHOM JKaHP.

Opranuzaiiys, M0 3aKa3y KOTOPOH TBOPYECKOE MPOM3BEACHHUE CO3JacTCs, Ha
ceOsT TPUHWMAET IO JOTOBOPY HEKOTOphIE OOS3aHHOCTH, KOTOPBIE CBSI3aHBI C

UCIIOJIb30BaHUEM TPOM3BEJCHUS. B mepByro oudepeqlb, OHA JOJKHA PAaCCMOTPETh U

! Hocranosnenne IMnenyma BepxoBHoro Cyga P® or 19.06.2006 N 15 "O BompocaX, BO3HHUKIIUX Yy CYAOB IpH
PacCMOTPEHNH TPa’KAAHCKHX JEN, CBA3aHHBIX C NPUMEHEHHEM 3aKOHO/ATeNIbhCcTBAa 00 aBTOPCKOM IIpaBe M CMEXKHBIX
npaBax" // Bromnerens Bepxosroro Cyna P®, N 8§, asrycr, 2006

2 Cro6mikos IT.A. KBa3HOTCTYIIHOE KaK CIIOCOO YKIOHEHHS OT HCIOIHEHHS H3JaTeIbCKOT0 JINIIEH3HOHHOTO 10r0BOpa:
MIPABOBOM aHAIM3 U PEKOMEHJIAIIUH 110 3alIUTe aBTOPCKUX mpas // FOpunudyeckoe oopasoanue u Hayka. 2017. Ne 8. C.
3-9.
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INPUHATH NPOU3BEACHUE, MPEACTAaBIECHHOE aBTOpoM. llpuHsaTHE mnpou3BeneHUs
NOJIpa3yMEBAEeT IMPOBEPKY KadecTBa OQOPMIIEHHS €ro U  KOMIUIEKTHOCTH,
OCyILIECTBIIsIEMasl B MOPSAKE, ONPEACIEHHOM KOHKPETHBIM J0roBopoM. Yare Bcero
OPUHATHE TPOU3BEACHUS OPOPMIISIETCS MPHU MOMOIIU CIENUAIBHOTO MUCHMEHHOTO
JIOKYMEHTa, KOTOPBIN MOATBEPKIAET CAauy NMPOU3BEIACHHS aBTOPOM B HAJUJIEKALIEM
BUJIE.

Takxe BO3MOXKHO BHECEHHE B JIOTOBOP YCJIOBHH, COINIACHO KOTOPBIM
IPOU3BECHUE CIAHHBIM B HAJIEKalleM BHJE CUMTAeTCs TOrJa, KOrjaa
IIOJIB30BATENIEM B TEYEHUE YCTAHOBIECHHOIO CpoKa, K mnpuMmepy 10 nHend mocne
MOJIYYEHHUsS] €r0o, HE MPEeAbSBICHO TpeOOBaHHE K aBTOPY O A00GOPMIICHUU WIH
JNOYKOMIUIEKTOBAHMM ITpou3BeleHus. lIpuHATOE NpOM3BENEHHE PACCMOTPEHO IIO
CYLIECTBY JIOJDKHO OBITh OpraHU3allMed B ONPENEJIEHHBIM JOrOBOPOM CpOK.
Opranu3anus B TEUEHHE JAHHOTO CpPOKa JOJDKHA U3BECTUTH aBTOpPA IMUCBMEHHO WIIN
00 0100peHuu JaHHOIO MPOU3BEICHUS, WK 00 €ro OTKIOHEHHH B COOTBETCTBUU C
OCHOBAHMSIMH, KOTOPbIE€ MPETyCMOTPEHBI JOTOBOPAM, WM O HEOOXOAMMOCTH BHECTU
MOTPaBKH B MPOU3BEIEHUE CO CTPOTUM yKa3aHUEM CYTH TpeOyeMbIX UCIpaBJICHUH B
IpaHULIAX YCJIOBUM JoroBopa. Jlns oOlLleHMBaHUS NPOU3BEICHUS OpraHU3aLUS
HATIPABHTh €r0 MOXKET Ha PELCH3UPOBAHHE JINO0 ero OLEHHTh CAMOCTOATEIHHO .

B cootBercTBUM ¢ 0OLIMM MpPaBUIIOM, CPOK PELIEH3UPOBAHUS MPOU3BEACHUS
BXOAMJI B oOlIee BpeMs, MPEAOCTaBIsEMOE OpraHu3aluu sl  OLEHUBAHMS
npousBeneHus. [lopolt HEOOXOAWMOCTH MOJNYyYEHHUST OCO0OTO 3aKIOYeHHs IO
MPEICTABICHHOMY MPOU3BEIEHUIO TNPEIyCMOTPEHa HOPMAaTUBHbBIMU akTamu. K
pUMepy, PYKOMHUCH YYEOHBIX NOCOOMM M YYEOHMKOB IS BBICHIMX Y4EOHBIX
3aBEJICHUI HAMpaBISIOTCS B 00s13aTEIBHOM MOPSIKE HA peLieH3UpOBaHe Ha Kadenpy
KaKoro-im0o BEeAYHIEro MO 3TOr0 CHEUUAIbHOCTH BY3a, U TaKXKE KpPYIMHOMY
CHEeLMATUCTY B 3TOH cdepe. B maHHOM ciaydae cpok HaxXxOXKIEHUS PYKOMHCH Ha
IIPOCMOTPE B COOTBETCTBEHHOW OpraHM3allid MpPU pacyeTe CpPOKa pPacCMOTPEHHS

MPOU3BEACHUST 3aKa3YMKOM JOJDKEH OBbITh HUCKIIOYeH. PemeHue 00 o100peHUn

! Hecreperko A.O. OTKa3 OT HCIIOIHEHHS ZOTOBOPOB TOKHAKA // CHOUPCKHMiA roprandecknii BecTHuk. 2017. Ne 2. C.
67-74.
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JAHHOTO TPOMW3BENCHHUS] TOBOPUT O NPHU3HAHWKM TOTO, YTO AaBTOP MCIOJHUI
COOCTBEHHYIO JIOTOBOPHYIO OOS3aHHOCTH 110 CO3JAaHUI0 HaIekKaANMM 00pazoM
IIPOU3BEIACHUS.

OnoOpenue mpousBeneHUsT O(GOPMIICHO MOXKET OBITh aKTOM, KOTOPBIH
YTBEPIKJIaeTCs YITOJTHOMOYCHHBIM IIPEJICTABUTEIIEM OpraHU3alluu-3aKa3dynuka. ABTOpY
HaIIPaBJICHO JOJDKHO OBITh CIEIUAIBHOE MHUCHbMEHHOE M3BEIICHUE, COOOIIaroIiee 00
oobpeHnu ero npousBeneHus. Ha nmpakTuke, TeM HE MEHEE, ITO JIETAETCS HE YacTo.

B nmanHoM cimydae pabora 0g00peHHOH cuuMTaeTCs HAa MOMEHT HCTCUCHHS
CpOKa, KOTOPBIN MPEJOCTABICH OpTraHWU3AIMK ISl pacCMOTpeHus ee. JlaHHBIH CpOK
BEJIETCS C MOMEHTa TPEICTaBIICHUS HaIekame O(GOPMICHHOTO IPOU3BEICHUS
aBTOPOM, JIAKE €CJIM OHO MPEIOCTABICHO OBLIO JOCPOYHO.

Pemenne 00 OTKIOHEHWH POU3BEAEHUH, Yalle BCEro, opopmisieMoe 0coObIM
aKTOM, IMPHUHATO MOXKET OBITh OpraHU3allMel, KOrja CO3JaHHOE MPOU3BEICHUE HE
HAXOJIUTCS B COOTBETCTBHU C YCJOBHUSIMH JIOTOBOpa JHMOO HEMPUTOJIHO JUIs
NPUMEHEHUS TI0 CBOMM XYJOXXECTBEHHBIM WJIM HAYYHBIM JOCTOWHCTBAM.
Opranuzanusi BIpaBe OTKJIOHUTH TMPOW3BENCHHE, 0e3 OTHpaBKM €ro Ha
pEIeH3UPOBaHNE, HO TIPH 3TOM B PEHICHUU HEOOXOIMMO TOYHO OTPaKaTh MOTHUBBI
0TKa3a, KOTOPbIE MOTYT ObITh OCTIOPEHBI ABTOPOM.

[IpuoOperass Ha  OCHOBaHMM JIOTOBOpAa TMpaBa Ha  UCIOJIb30BAaHUE
MPOU3BEACHUS, 3aKa3uuK o00si3aH 00eCleuuTh COOJIIOACHUE KaXJA0ro JUYHOTO
HEMMYIIIECTBEHHOTO TIpaBa aBTopa. B nmpuHmune, ganHas 00s13aHHOCTh HAXOIUTCS HE
TOJIBKO Ha JJOTOBOPHOM KOHTpPAreHTE aBTOPa, HO TaK)Ke Ha JIFOOBIX TPETHHUX JIUIIAX.
Tem He MeHee, B aBTOPCKHUX JIOTOBOpaX MOTYEPKUBACTCS OOBIYHO, UTO OpraHU3AIIHSI-
3aKa3uuMK o00s3yeTcs CoOJ0JaTh Bce aBTOpckue mpaBa. OCoOEHHO HEOOXOIUMO
OTMETHTh COOIOJICHUE 3aKa3dyWKOM IIpaB aBTOpa Ha 3allUTy IPOU3BEICHUS OT
JTH000TO HMCKaXEHUS, TaK KaK MMEHHO Ha JIaHHOW TOYBE BO3HMUKAIOT Yallle BCETO
KOH(DJIMKTHBIC CUTYAIIHH.

JItoObIe KOPPEKTUPOBKHU B OpUTHHAJIE HEOOXOIUMO COTJIACOBBIBATH C aBTOPOM,
KOTOPOMY HEOOXOIMMO MOAMKCATh UCIIPABICHHBIA BApUAHT 10 MOMEHTA €T0 CAa4d B

IMPpONU3BOACTBO. Ecou B X04€ MOArOTOBKH K HMCIIOJB30BAHHUIO ITPOU3BCACHHSA B HCTO
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BHECEHBbI OBUIM W3MEHEHHS, HE COIIACOBAaHHBIE C aBTOPOM, €My, 4Yallle BCETO,
NPEIOCTABIIAIOTCS  IpaBa TpeOOBaTh BOCCTAHOBJIICHWS B INPEKHEM  BHJIC
IPOU3BEICHUSA, PACTOPTHYTh JIOIOBOP JHOO JOOMTHCS KOMIIGHCHPOBAHUS €My
NPUYUHEHHBIX yOBITKOB. K mpuMepy, cyneOHas TNpaKTHKa 3aHHMaeT TaKylo
MO3HUIMIO, YTO IIPH COKpallleHHH oO0beMa MPOU3BEACHUS O€3 IMpeaBapPUTEILHOrO
COIJIACOBAaHUS C aBTOPOM €My HEOOXOAMMO BBIIUIATHTh  BO3HAIPAXKICHHE
OCHOBBIBASICH HA JJOTOBOPHOM 00BEME [POH3BEICHHS .

Cnenyer, TeM HE MEHEE, YYUTBIBATh, YTO aBTOP NPHU 3aKIIOUYECHUH TOTOBOpA
MOJKET TPEJOCTaBUTh COTJIAaCHEe Ha HW3MEHEHHE COOCTBEHHOIrO mpou3BeacHus. K
IpPUMEPY, aBTOP 3apaHee MOXKET COTJIACHTHCS € TeM (PaKTOM, YTO €ro MPOHU3BEIACHHE
OyIeT XyAOKHUKOM HILIIOCTPUPOBATHCS, OyJeT CHAOXXEHO MpeauciaoBHeM U mp. B
JAaHHOM CjIydae COIJIacHe aBTOpa HENb3S OTO3BaTh B OJHOCTOPOHHEM IOPSIJIKE
oOpaTHo.

B kadecTBe 0COOCHHON OO0S3aHHOCTH OpTraHHM3aIlMH-3aKa3urdka HE0OXO0IMMO
Ha3BaTh OOSA3aHHOCTh IIPHBJICYb aBTOpAa K JIEATCIBHOCTH II0 IIOJATOTOBKE K
WCITIOJIb30BAHUIO TPOM3BEJICHUs. BEBIIIC TOBOPHIOCH, YTO aBTOP IO TPEeOOBaHHUIO
OpraHM3alMK JOJDKEH COICHCTBOBATH BBITYCKY B CBET INMPOM3BEACHHSA. B CBsI3M ¢
9TUM, €CJIH OpraHu3aIusa K JaHHOW paboTe HE MpHUBIIEKACT aBTOpa, OH MMEET IpaBa
CaMOCTOSATEJIbHO Ha 3TOM HacTamBaTh. K mpuMepy, B HM3JaTelIbCKOM JOTOBOpE Ha
JUTEpPATypPHOE MPOU3BEACHHE 3a4acTyI0 HE TOJIbKO yYKa3bIBaCTCs, YTO aBTOP 00S3aH B
COOTBETCTBHM C TpeOOBAaHMEM H3JaTEIbCTBA YHUTATh KOPPEKTYpPYy, HO TaKKe
MO TYCPKUBACTCS, YTO M3JIATCIIBCTBO 00SA3aHO MPEIOCTABUTH IO TPEOOBAHUIO aBTOPA
€My BO3MOXKHOCTH YHUTaTh KOPPEKTypy. OCyIIecTBiss 3TO MpaBO, aBTOP, B TOM
qHCIIe, KOHTPOJIUPYET UCTIOTHCHHE KOHTPAreHTOM €ro TPaB Ha 3alUTy PeITyTaIliu.

Hapyiienre nosbp3oBaTelieM TakoW OOS3aHHOCTH JIae€T OOBIYHO aBTOPY IPaBO
TpeOOBaTh MCIOJHEHUS C HUM HUTOTOBOIO pacyeTa. TeM HE MeHee, 00S3aHHOCTD I10
OKOHYATEIIbHOMY pacueTy W HWCIIOJIb30BAHUIO TIPOM3BEICHUS C aBTOPOM Ha

OpraHu3allii0 BO3JaraeTcs TOJBKO MPU 0J00peHnH pabOThl UM MPOMYCKE CpOKa Ha

! Tocranosnenne Ilnenyma Bepxororo Cyma P® or 26.04.2007 N 14 "O mpakTHKe PacCMOTPEHHS CyLaMH
YTOJIOBHBIX JIeJ1 O HAPYUICHUH aBTOPCKUX, CMEKHBIX, N300PETATEIbCKUX M MATEHTHBIX NPaB, a TAKXKE O HE3AKOHHOM
ncrnosb3oBanuu ToBapHoTo 3HaKa" // CIIC «Koncynsrantllmocy
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o100peHue ee. B oTHONIEHUMU TPOU3BEAEHUM, KOTOPBIE OTKJIOHEHBI OpraHU3alMEN 1o
NPUYMHE WX HENPUTOJAHOCTH JIMOO HECOOTBETCTBHM JIOTOBOPHBIM YCIIOBHSIM,
00s13aHHOCTEH IO MCIHOJIb30BaHUIO, pazymeeTcsi, He Bo3HUKaeT. CrocoObl U 00beM
WCIIOJIb30BAaHUSI TMPOMU3BEJCHHS YCTaHABIMBAECTCA CaMUMU CTOPOHAMH. ABTOp
nepeaaTh MOJIb30BATEN0 MOKET BCE Y HEMO MMEIOIIHNECS UMYIIECTBEHHBIE MpaBa Ha
MIPOU3BEACHUE, HO 3a4acTyl0 MO JOTOBOPY IE€pENaeTcsl TOJbKO 4YacTh IIpaB, a
OCTaJbHBIE OCTAIOTCS 32 aBTOPOM M UM MOTYT OBITH ME€pelaHbl UHBIM JIUIAM.

Heobxoaumo moAg4yepkHyTh, UYTO OpraHu3anus O0O0s3yeTcs HCIOJIb30BaTh
IIPOU3BEJEHUE aBTOPAa HMMEHHO TaKWM CIOCOOOM, KOTOPBI MpEeayCMaTpUBAETCS
JOTOBOpOM. Tak, B COOTBETCTBMM C H3JATEIBCKUM JOTOBOPOM OpraHu3alus
00s13yeTcsl MPOU3BEACHUE U3JaTh, B COOTBETCTBUH C MOCTAHOBOYHBIM JIOTOBOPOM -
IIPOBECTH TMOCTAHOBKY CHEKTakiss W mp. [IpumeHeHue mpousBeneHUs IpYruMm, He
IPEyCMOTPEHHBIM JIOTOBOPOM CIHOCOOOM MOXKHO IPU3HATHh HAPYIIEHUEM J0TOBOpA
U NpUPaBHATH K O€310rOBOPHOMY HCHOJb30BaHuUIO. Ilosb30BaTens npousBeneHUs
00s13aH BBIIJIATUTH ABTOPY BO3HATPAXKICHHS 3a IOJIb30BAHUE IMPOU3BEICHHUEM.
Pasmep, cpoku, ¢opma u mporeaypa BbIUIATEI aBTOPCKOIO BO3HArpa)IeHUs
YCTaHABJIMBAIOTCS CAMUMH CTOpOHAaMHU. KpoMe BBIIIIAThI ONPEAEIEHHOTO TOTOBOPOM
roHopapa Mojb30BaTeslb Ha ce0sl MOKET MPUHUMATh OOSI3aHHOCTH 110 KOMIIEHCALIUU
JOTIOJIHUTENBHBIX PacXol0oB aBTOPY, KOTOpBIE CBf3aHbl, K IIPUMEPY, C €ro
KOMaHJMpPOBaHUEM B JApPYyroe MECTO C Lenplo cOopa Marepuaina, ydacTHe B
JEATEIbHOCTH Ch€MOYHOW IPYIIIBI U TIP.

Bmecte ¢ mnpoaHanu3MpoOBaHHBIMH OOS3aHHOCTAMHM B HEKOTOPBIX BHAAX
aBTOPCKUX JTIOTOBOPOB MPEAYCMATPUBATHCS MOTYT HEKOTOPBIE MHBIE OO0S3aHHOCTU
nosibzoBatenel. K mnpumepy, TOBOJIBHO YacTO B ABTOPCKUME JOTOBOPBI MOXKET
BKJIIOYATHCSI YCJIOBHE O MPEIOCTABICHUU aBTOPY B COOCTBEHHOCTH OIPEIEICHHOIO
KOJIMYEeCTBA OECIUIATHBIX IK3EMIUISIPOB €ro npousBefeHus. M3naTenbekue JoroBopsbl
3a4acTyl0 OOS3BIBAIOT H3/aTENbCTBA COOOIIUTH IMHUCBMEHHO aBTOPY O >KEJIaHUU
nepensaaTh npon3BeneHue. Ecinu aBTop BO BpeMs YCTAHOBJIEHHOTO JJOTOBOPOM CPOKa
U3BECTUT NHCHBMEHHO U3JaTEIbCTBO O COOCTBEHHBIX HAMEPEHUSX BKJIIOYHTH B

IMPOU3BCACHHUC OINPCACICHHBIC HWM3MCHCHHA, TO C HHM H€O6XO,Z[I/IMO 3aKJIIOUYNTD
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JOTOBOp Ha NEpeu3gaHue NPOU3BEAEHUN C HM3MEHEHUSAMH (32 HCKIIOYEHHEM
CTHJINCTHYECKHX MPABOK H HCIPABICHMUIA OMmH60K)'.

Hemnonyyenue oT aBTOpa B OIpEACIICHHBIH CPOK OTBETa IO3BOJISET
U3JIaTeNIbCTBY BBITYCTUTh 0€3 W3MEHEHUW mpousBeneHue. be3ycnoBHO, B Takom
clly4ae MoJipa3yMeBaeTCsl TaKOM cilydail, Mpu KOTOPOM HE 3aKOHYMIICS OOIIUI CPOK
nerctBus goroBopa. Jlroboe mnepeusgaHue MNPOU3BENCHHE 3a TPAHUIIAMH CPOKa
JIOTOBOpa 00s3aTesIbHO TpeOyeT 3aKIIOYEeHHs HOBOrO JoroBopa ¢ arTopoM. Ilo
CIIEHAPHOMY JIOTOBOPY JUISI  XYAOKECTBEHHBIX (UIBMOB OOBIYHO  CTYyIHUA
o0OecrieynBaeT aBTOpa KOHCYJbTAUSIMU IO BOIpPOCaM, KOTOpPBIE CBA3aHBI C
KHHOIIPOM3BOACTBOM, JA€T BO3MOXHOCTb IPOCMOTPETh  COOTBETCTBYIONIYIO
JUTEpaTypy M Ip.

B wutore, B ompeneneHHbIX aBTOPCKHUX JOTOBOPAaX MOTYT Ha MOJb30BaTENs
BO3JaraTtbCsi JIIOOblE  JApyrue  OO0S3aHHOCTH, KOTOpblE HE  MIPOTHUBOpEYAT
NEHCTBYIOLIEMY 3aKOHOAaTenbCcTBY. K mpumepy, opraHusanusi, BBICTyNAKOIIAs B
KAueCcTBE 3aKa3uMhKa, MOXET Ha ceO0d MPUHATH O0SA3aHHOCTh MO MPEIOCTABIECHUIO
aBTOPY HMCXOJHBIX MaTEpHaIOB JUIsl CO3JAaHMS NPOU3BENECHHMS, OpPraHu3aluu s
aBTOpPA TBOPUYECKOU IEATEIBHOCTH U np.2

B cooTBercTBMM € YCIOBHSMH JIMLEH3UOHHBIX JOTOBOPOB I10Jb30BATEIN
IPEIOCTABIISAIOT CBEACHUS O JI0X0/aX, COCTABISIOLIUX IO YCIOBUSM JOTOBOPOB 0azy
JUIsL pacuera aBTOPCKOTO BO3HArpaXKJ€HUA. YKa3aHHbIE CBeJEHUs O(OPMIIAIOTCS B
BUJIE pacyeTa aBTOPCKOI0 BO3HArPaxAeHUs M0 GpopMe, SIBIISIOIIEHCS TPUIIOKEHUEM K
JUIEH3MOHHOMY  JOTOBOpPY  (HOMEp NPWIOKEHUS 3aBUCUT OT  KaTeropuu
MOJIB30BATENSI M BUJIA IOTOBOPA), U MPEJOCTABISIIOTCS €KEKBAPTAIbHO HE TMO3/IHEE
30 kaneHaapHbIX JHEH MO OKOHYAHUU KaXKJI0r0 OTYETHOTO KBapTaja.

[Ipu 3anonHeHuun muaTexHoro nopydenusi B rpade «Haznauenue miarexar
00513aTeIbHO YKa3bIBAETCS HOMEP JIMIIEH3MOHHOTO J0rOBOPA U MEPHOJ, 32 KOTOPBIN

OCYHICCTBJIACTCA BbIIIATA aBTOPCKOI'O BO3HAI'PAXKICHUA.

! Kosnos A.B. ITpoGemnsl B moctanoBnennu [Inenyma Bepxosnoro cyna P® ot 26 anpenst 2007 r. Ne 14 «O npakrtuke
paccMOTpPEHHUS CyJJaMU YTOJOBHBIX JIeJI O HapyLIEHUH aBTOPCKHUX, CMEXKHBIX, H300peTaTeIbCKUX M MaTeHTHBIX IIPaB, a
TaKKe 0 HE3aKOHHOM HCIIOJIb30BaHMU TOBapHOro 3Haka» // [Ipobeinsl B poccuiickom 3akononarensctse. 2008. Ne 1. C.
421-422.
2 .

lagpunmo JO.I1. U3 apOuUTpaKHOW TPAaKTHKH 10 WHTEIUICKTyalbHBIM TipaBaMm // IlaTeHTHI W JHUICH3WU.
Wurennekryanbubie mpasa. 2017. Ne 10. C. 20-31.
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B cooTBeTrcTBUM € YCIOBHSIMU JIMIEH3UOHHBIX JOTOBOPOB I10Jb30BATEIN
€XKEKBapTaIbHO HE mo3aHee 30 KaleHAApHBIX [HEW 110 OKOHYAHUU KaKJO0ro
OTYETHOTO KBapTayia MPEJICTaBIAIOT OTYEThl 00 MCIOJIb30BAaHUU MPOU3BEICHUN TI0
dopmaM, SBASIOMUMCS TPWIOKEHUSMU K JIMLIEH3MOHHOMY JOTOBOpY (HOMEp
MPUIOKEHUS 3aBUCUT OT KATETOPUHU IMOJIH30BATENS U BUJA JI0TOBOPA).

OtyeTsl 00 WUCHOJIL30BAaHUU TMPOU3BEICHUN SBJISIOTCS OCHOBAaHUEM JIIs
pacrpezieNieHus] U BBITUIAThl BO3HATPaXKIEHUS 3a COOOIIEHNE MPOU3BEACHHUI B 2hup
win no kabemto. Ilonb3oBaTenu HECYT OTBETCTBEHHOCTh 3a CBOEBPEMEHHOCTD,
JIOCTOBEPHOCTH U MOJHOTY NPEACTABISIEMBIX CBEICHUN. KaKIbplii OTYET 3aMOIHAETCS
c coOnroeHueM TpeOOBaHUI MO €ro COAEPKAHUIO0 U O(POPMIIEHUIO, TPUBEACHHBIX B
dbopme oTuera’.

[Tonp3oBaTenn, OCYIIECTBISIONIME HAapaBHE C COOCTBEHHBIM BEIIAHUEM
PETPaHCISALIMI0 TPOTrpaMM  JIPYTHX TEJIEepaguOBEIIATEIbHBIX OpraHu3alui Wiu
TPAHCIUPYIOIIUX KaHaldbl B paMKax JIMIEH3MOHHBIX JIOTOBOPOB C OpPraHU3alUSIMU,
NPOU3BOASIIMMHI WM PACHpPOCTPAHSIOIIMMU KaHaJbl, MPEIOCTaBISIOT OTYET 00
UCIOJIb30BaHUU TMPOM3BEICHUI B MporpaMmax COOCTBEHHOTO MPOU3BOJCTBA (IO
dbopme npunoxenus Nel s moboro Buaa J0TOBOpa), a TakKe OTYET O
pETpPaHCISALNUHA, B KOTOPOM YKa3bIBAIOTCSI CBEJCHHUS O PETPAHCIMPYEMBIX KaHallax
Wi nporpamMmax. B ciyyae, Korma moJb30BaTellb OCYIIECTBISET TOJBKO
PETPAHCIALMIO U HE MMEET MpOrpaMM COOCTBEHHOTO MPOU3BOJACTBA, B KaueCTBE
€)KEKBapTaJbHOTO OT4eTa 00 WCIOJIb30BAaHUU MPOU3BEIECHUN MPEIOCTABISAETCS
TOJIBKO OTYET O PETPAHCIUPYEMBIX KaHajIaX WU MporpaMmax.

OT4eT No KaxJI0My ayJuOBU3YyaJbHOMY MPOU3BEICHUIO TOKEH 3alOJHATHCS
Ha OTJEIHHOM JIMCTE, a JUJIi CEpHUaJIOB C MOCTPOYHON HH(POPMAIMEH IO KaxIou
cepun. K cBeeHnsaM 00 aHOHCAX ayAMOBHU3YaJIbHBIX MPOU3BEICHUN TPEIbBISAIOTCS
TE€ >X€ TpeOOoBaHMWS, YTO M K OT4eTaM OO0 WCIOJIB30BAHUH ayIHOBU3YaITbHBIX

ITPOU3BEICHUM.

! Butko B., Llarypsiz E. O MoMeHTe (CpOKE) HCIIOTHEHHS 0BS3aHHOCTH 110 JHICH3HOHHOMY XOTOBOPY // X03sHCTBO U
npaBo. 2013. Ne 12 (443). C. 68-75.
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B cmywae, xorma dotorpaduyeckue MPOU3BEACHUS, TMPOUZBEACHUS
ApPXUTEKTYpPhl WM TPOU3BEACHUS HM300pa3HTEIBHOTO HCKYCCTBA, KOTOPBIC
MOCTOSIHHO HaXOJSTCS B MECTE, OTKPBITOM JUIsi CBOOOJHOTO TMOCEIICHHUS, SBIISLIUCH
OCHOBHBIM O00BEKTOM cooOmeHuss B d3hup wim 1o Kabenro (Hampumep: B
TEMaTUYECKUX MpOTrpaMMax O XyJIOXKHUKax, (ororpadax, cKyiabOnTOopax U T.JI. C
MOKa30M HMX MPOU3BENICHUI), TMO0 KOTrAa N300paKeHre MPOU3BEICHUS UCTIOIb3YETCs
B KOMMEPUYECKHX IEJIX, MPEJOCTABISIETCS OTYET 00 MCIOIh30BaHUN MPOU3BEICHUN
M300pa3UTEIHLHOTO HCKYCCTBA (B TOM uncie (oTorpapuyecKux Mpou3BeAeHUN).

B cooTBeTCTBHMM C YCIOBHSMH JIMIICH3MOHHBIX JIOTOBOPOB OpTaHU3AIUU
aUpPHOTO WM KAOCIBHOTO  TENEBHUICHUS TMPEAOCTABIAIOT CBEIACHUS 00
WCIIOJIb30BAHUU MY3bIKAJIbHBIX TPOU3BENICHUM C TEKCTOM WM 0e3 TeKCTa B
XYIO)KECTBEHHBIX, JTOKYMEHTAJIbHBIX, AHUMAIIMOHHBIX, BHUICO U TelepuiIbMax,
BUJICOKIIUTIAX M WHBIX IMOJOOHBIX ayJUOBU3YaJIbHBIX MPOU3BEIECHUAX, CO3JAHHBIX
M0JIb30BATEJIEM WJIM TI0 €T0 3aKa3y, a TakKe B Clydae OCYIIECTBICHUS MPEMbEPHOTO
IT0KA3a TAKUX MPOU3BEICHUMN.

Otyer mpenoctaBisieTcss Ha OyMaXHOM M Ha JJIEKTPOHHOM Hocutene (Ha
muckax CD-R/DVD-R wim MHBIX HOCHTENSAX, HE MPEAINOJIaralomux BO3MOKHOCTH
nepesanucu) B ¢popmare Excel. OT4eTsl, cocTaBieHHBIC HA OyMa)KHBIX HOCHUTEISX,
3aBEPSIIOTCS MOAMKUCHI0 PYKOBOJIUTENS U MIEUYaThI0 OPraHU3alluu.

Poccuiickoe aBTopckoe 0011eCcTBO BIpaBe 0TKA3aTh MOJIb30BATENI0 B IPUHITHI
OTYeTa B CITyuyae HECOOTBETCTBUSA (POPMBI OTUETA WIIH HEBBIMOJIHEHUSI TPEOOBAHUIA 110
€ro 3alOIHEHUI0. B 3TOM ClTydae OT4eT CIMTAeTCS He IPEIOCTABICHHBIM .

3akroyaeMble  JIUIICH3MOHHBIC — JIOTOBOPBI HE  PACIPOCTPAHSIOTCS  Ha
WCIIOJIb30BaHUE OOHAPOJOBAHHBIX JIMTEPATYPHBIX MPOU3BEIACHUN (JTUTEpaTypHO-
IpaMaTHYECKUX  KOMIIO3UIMH), JpaMaTHYECKUX, MY3BbIKAIbHO-IpaMaTHICCKUX
MIPOU3BEJICHUN, a TaKKe 0OHAPOJOBAHHBIX MY3BIKAJILHBIX MPOU3BEACHUN C TEKCTOM
uim 0e3 TEeKCTa, CO3JaHHBIX CHEIUATBHO IS COMPOBOXKICHUS JPaMaTHUYCCKUX

HpOHSBCﬂCHHﬁ, CCJIM TpaHCIAHUA YKa3aHHBIX HpOH?;BC)IGHHﬁ IMOJIHOCTBIO IIPCBLIIIACT

! HaymoBa E. OTBeTCTBEHHOCTb aBTOpa IO JIHLECH3HOHHOMY J0roBOpy // VIHTeIIEeKTyambHAs COGCTBEHHOCTS.
ABTopckoe npaBo u cMexHbie mpaea. 2010. Ne 3. C. 50-56.
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15 MuHyT, a B cCiydae TpaHCISALMM YKA3aHHBIX MPOM3BEICHHM 4YacTAMH C
IPOAOHKEHUEM, X YacTh (4acTh) 3aHUMAIOT Oosiee 15 MUHYT TpaHCISIIH.

Taxue npousBeneHus (Harpumep, npsMasi TPAHCISIIUS, TU00 Tene- Win pajguo-
3alKMCh CIEKTAKJIEH TeaTpoB, YTEHHE B 3(PUpPE MO3M, POMAHOB, PACCKA30B LIEITUKOM
WIM YacTAMHU) MOTYT OBITh HCIIOJIB30BAHBI TOJIBKO INPU HAJIUYUU OTAEIBHOTO U
IPEIBAPUTEIBHOTO MUCBMEHHOIO pa3pellieHusl MpaBooOIafaTeNel, MOIYy4YEeHHOIO
IIOCPEACTBOM  3aKJIOUYECHHUS COOTBETCTBYIOILIETO JIMUEH3MOHHOIO JOrOBOpa Ha
OTJEJIbHBIX (DUHAHCOBBIX YCIOBHUSX.

3akaroyaeMble JIMIEH3UOHHBIE JIOTOBOPBI HE PACHPOCTPAHSIIOTCA TaKXe Ha
nepeBoJ; MO0 HHYIO NepepaboTKy MPOU3BEIACHUN, BKIIIOYAsl apaHXUPOBKY U
00paboTKy, U TaKXe Ha BKJIIOUEHUE B MPOM3BEICHUS W3MEHEHUM, TOMOJIHEHUU U
COKpAIllCHWH,  CHAa0XEHUE  MPOU3BEACHHM  TMOCIECIOBHEM,  IMPEIUCIOBHEM,
KOMMEHTapUSMU U JIIOOBIMU MOSICHEHUSIMHU.

[lonp30oBaTenM HE HMEKOT MpaBa IepelaBaTb TPETbUM JIMLAM IIpaBa
WCIIOJB30BaHUsl NPOU3BEICHHUM, KOTOpPBIE BXOAAT B pemnepryap Poccuiickoro
aBTOPCKOTO OOIIECTBA, MOJyUYEHHbIE Ha OCHOBAaHUU JIMLIEH3HMOHHBIX JOTOBOPOB, TO
eCTh 3aKIIOYATh CyOIHIICH3HOHHbIE JOTOBOPHI -

WTak, OCyIIECTBIEHUE YCIOBUN aBTOPCKOIO JOTOBOPA CBS3BIBAETCA C €ro
BbIIIOIHEHUEM.  [Iopsok coBeplIeHHs TOKHUKOM JEHCTBUM IS HCIIOJHEHUIO
JIOTOBOPA HA3BIBAETCS CIOCOOOM €r0 MCIIOJHEHUS.

B cooTBeTcTBMM C aBTOPCKHMM JIOTOBOPOM 3aKa3a 3aKa34MK U aBTOP HMEIOT
npaBo M30paTh croco0 i HUCIOJIHEHWs oOs3artenbcTBa. s aBTOpa, KOTOpBIMA
paboTaer Ha 3aKa3, 3a4acTyl0 BAXKHYIO pOJIb UTPAET MECTO HUCIOJHEHHs. Mecto
WCITOJIHEHHSI MOKHO YKa3bIBaThb KOHKPETHO B JIOTOBOPE MEX]y KOHTpareHTtamu. B
COOTBETCTBUM C M3AATEIIbCKUM JOTOBOPOM MECTO MOJCYIHOCTH CTOPOH M MECTO
WCIIOJIHEHHsI JOTOBOpA YCTaHABIIMBAETCS MECTOM HAaxOXKIeHUs u3farenbcrsa. [lo
aBTOPCKOMY JIOTOBOPY CTOPOHBI MPEILyCMOTPETh MOTYT MCIIOJIHEHUE 00s3aTEIbCTRA

B YCTaHOBHCHHBIﬁ CpOK. an_Ie BCCTO, IIPpaBO BO3HAIpAXKACHUA OCYHICCTBIIACTCA HE B

! TTopsimok UCTIOTHEHMSI TOJIB30BATEISAMHU YCIOBUN JIMIICH3WOHHBIX JIOTOBOPOB. — [DIEKTPOHHBINH pecypc]. — Pexum
JOCTYIIA: http://rao.ru/for-users/to-radio/ob-obshhestve/dokumenty-radiokompaniyam/poryadok-ispolneniya-
polzovatelyami-uslovij-litsenzionnyh-dogovorov/
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OIMH CPOK, HO B HECKOJBKO, IIOCKOJBKY 3TO CBS3BIBAETCS C pealM3alueu
IIPOM3BEACHUS HA PBIHKE. B Cilyyae OTCYTCTBHS B 3aKOHE MJIM JOTOBOPE YKA3aHHUM Ha
CPOK 00513aTeNbCTBO HCIIOJIHATHCSA JIOJDKHO B «PasyMHbINH cpok». CTOpPOHBI MOTYT
TaKXe MPETyCMOTPETH BO3MOKHOCTH [UIsl JTOCPOYHOTO HCHIOJHEHMS JTOTOBOPHBIX

0053aTeILCTB.
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2.3 N3MeHeHUe M PACTOPKEHUE ABTOPCKUX I0T0BOPOB

JIto6ombiTHO, uTO cTaThs 407 'K PO HazbiBaercs «OcHOBaHUS MpeKpanieHUs
00s13aTeNBCTB», TEM HE MEHEE B JTOM CTaThe HET KOHKPETHBIX OCHOBAHMMU, a
OTMEUYaeTCs, 4YTO O00s3aTeIbCTBO MPEKPAIAETCd YacTUYHO WM TOJHOCTHIO B
COOTBETCTBHH C OCHOBAHUSIMH, KOTOpbIe TpeaycMoTpensl 'K PD, unbiMu 3akoHamuy,
OPYTMMHU TPaBOBBIMU aKTaMH MWIA J0roBopoM. [IpekpamieHue o0s3aTeNnbCTB IO
TpeOOBAHUIO OJIHON CTOPOHBI JOIYCTUMO JIMIIIb B CITy4YasX, KOTOPBIE MPEyCMOTPEHBI
noroBopom 60 3axkoHOM. C 01.06.2015 1. ®@enepanbHbiM 3aKk0HOM «O BHECEHHUH
W3MEHEHH B 4acTh nepByro ['K P®»' crates 407 TK PO pomonnena MyHKTOM 3
cienyromero cogepkanus: «CTOPOHBI CBOMM  COIVIAIIEHHEM HUMEIOT  IIPABO
IPEKPaTUTh 00s3aTENBCTBO, a TAaKXKE€ YCTAHOBUTH MOCIEJICTBUS €r0 MpEeKpalleHMUs,
€clii Jpyroe He MpelyCMOTPEHO 3aKOHOM JHMOO HE BBITEKaeT W3 CYTHU
0053aTENBCTBAY.

be3yciioBHO, 4YTO BKIIOYEHHE 3TOr0 IMpaBuja OBUIO HEOOXOAUMO IS
obecrniedyeHus emie OOJblIel AMCIO3UTUBHOCTH HOPM B 0053aTEIbCTBEHHOM IPABE,
HO BMECTE C 3TUM HYKHO coriacutbes ¢ KymakoBeim B. B., 4TO gaHHBIN ITyHKT HE
nobasisier HUYero Hoporo B 'K P®, tak kak, u B npenpiaymei pegakuuu 'K PO
3aK/IFOYCHHE TAKOTO POJa COTVIAIICHMH He 3ampemian’. ONpeaeneHHbIe OCHOBAHMS
TUTSL TIPEKPAIEHUsT 00s3aTeIIbCTB PACKPBIBAIOTCS U HA3BIBAIOTCS B cTaThax 408—419
'K P®. TlpoBenem aHanmu3 OCHOBAHMM MpPEKpAIeHUS 0053aTEeNIbCTBA, YYUTHIBAS
crenuuKy aBTOPCKOro JOTOBOpa.

HerunuyubeiMu, a B OTAENBHBIX CIydasX U HENPUEMIIEMBIMU JJIsi aBTOPCKOTO
JIOTOBOpA BBICTYIAIOT TAKOTO POJa OCHOBAHUS JIJIsl IPEKpaIleHUs] 00s13aTENbCTB, KaK
NpOILIEHUE JOJra, 3a4eT, OTCTYIHOE, HOBallus, IMpeKpalleHrue o00513aTeNbCTBa
COBIAJCHUEM KPEOUTOpA U JIOJDKHHKA B €IMHOM JulE. B moaTBep:kaeHne TaHHOrOo
BbIBOJIa HEOOXOOUMO YyKa3aTb, UTO B CyIEOHONW MpakTUKE HE OBUIO CllyyaeB

MNPpCKpalICHUA aBTOPCKHUX JOTOBOPOB IO TAKMM OCHOBAHUSM.

! O BHecennH H3MeHEHUI B 4ACTH nepByto I'paxxaanckoro konekca Poccuiickoit denepanuu : dpenep. 3akoH ot 8 mapra
2015 r. Ne 42-®3 // Cobpanme 3akonomarensctBa PD. 2015. Ne 10. Cr. 1412.

2 Kymaxoe B. B. AkTyanbHble BOIPOCHI IpekparieHus oos3arensets / B. B. Kynakos // Vaensie Tpyast Poccmiickoii
aKazeMuu aaBokarypsl u Hotapuara. — 2015, — Ne 3 (38). — C. 87-92.
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Kpome mepeuncieHHBIX BBIIIIE OCHOBAaHWM, O0S3aTENBCTBO IMPEKpaIiacTcs B
CIy4yae HEBO3MOYKHOCTH €ro HCIIOJIHEHHMS, €CIIM JJaHHAs HEBO3MOXHOCTHb BBbI3BaHA
00CTOATENILCTBOM, 32 KOTOpbIe 00a KOHTpareHTa He oTBeuaet (cratbs 416 'K P®D). B
IOPUINIECKON  JUTEparype OOOCHOBAaHHBIM SBISICTCS MHEHHE O TOM, 4YTO
HEBO3MOKHOCTh BBITIOJIHCHUSI 3HAYUT OOBEKTUBHYIO HEOCYIIECTBUMOCTh JECHCTBUH,
KOTOpBIE TMPEIYCMOTPEHBI YCIOBUSMU 0053aTEIbCTBA, HO HE HEBO3MOXKHOCTHIO
COBEPLICHUSI AEUCTBUM COOTBETCTBEHHBIM munom’. Hagrounit O. M. cornamasce ¢
yKa3aHHBIM TOJIXOJ0M, YKa3bIBa€T, YTO HEBO3MOKHOCTh BBIMIOJHEHUs 00513aTEIIbCTBA
CYIIECTBYET B Kauy€CTBE SIBJICHUS MAaTEPUAIBHOTO MHUPA, KOTOPOE HE 3aBUCUT OT
CO3HaHUS CyOBEKTOB B 0053aTEILCTBEHHOM HpaBOOTHOH_IeHI/II/IZ.

N3 sToro cienyer, 4T0 HEBO3MOXKHOCTD BBITTOJHEHUS HACTYNAET MPOTHUB BOJIU
KOHTPAareHTOB, U 00JafgaeT OOBEKTUBHBIM xapakTepoM. Hapsmy ¢ >TuM B Hayke
FPaXXTAHCKOTO TpaBa SBJISAECTCA JIUCKYCCHOHHBIM BOIPOC O TOM, MOXKET JIHU
MIPEKpaIaThCcs 0053aTEIBCTBO 10 MPUYHMHE HEBO3MOXKHOCTH HCIIOJIHEHUS B CHITY
00CTOATENIBCTB, 32 KOTOPHIE OTBETCTBEHHOCTh HECET OJIMH U3 KOHTPAreHTOB.

beulo BBICKAa3aHO MHEHHE O TOM, YTO €CJIM HEBO3MOXHO HCIIOJIHHUTh
00s13aTeNIbCTBO 10 MPUYUHE BUHOBHBIX JEHCTBUN OJIHOM CTOPOHBI, TO HEOOXOAUMO
KOHCTaTUPOBaTh MpEKpaliecHne o0S3aHHOCTH BBIIMOJHEHUS] B HAType, HO TOJBKO HE
MpEKpallleHue BCEX CTOPOH U TIpaB CyOBEKTOB oOs3arenbcTBa. K mpumepy,
BUHOBHYIO CTOPOHY, MOXKHO TPHBJIEYh K T'PaXAAHCKO-TIPABOBOM OTBETCTBEHHOCTH.
Jpyrumu ciioBaMH, yUEHBIC CUMTAIOT, UTO OOS3aHHOCTH BBITIOJTHEHHUS 005S3aTelIbCTBA
BUHOBATON CTOPOHOM MEPEXOAUT B OOSI3aHHOCTH MO BO3MEIICHUIO MPUUYMHEHHBIX
y65m<0133. Takoii moaxo1 OTpakaeTcsl TakKe B Cy1€OHOM npaKTHKe4.

Bmecte ¢ 3TUM B NOKTpUMHE Takke Mpejaraercs oOpaTHbIM BbeiBoiA. Ha
OCHOBAHUHU 3TOMW MO3UIUU 0053aTEIBCTBO MPEKPAIACTCs O MPUYMHE 0ObEKTUBHOM

HCBO3MOXHOCTHU BBIIIOJIHCHUA, B HCE3aBUCUMOCTU OT TOI0, HCCYT JIM 3a CC

! Caur 10. 1. [Ipekpamenue goroBopa BciieacTBue Hepo3moxkHocTd ucnonHeHus / HO. I1. Ceur // 3akonsl Poccuu:
OmbIT, aHanm3, nmpaktuka. — 2008. — Ne 2. — C. 17-23.

2 Hazrrounii O. M. MecTo HeBO3MOKHOCTH HCIIONHEHHs 00S3aTe/IbCTBA B CHCTEME TPaKIaHCKO-IPaBoBbIX (aktos / O.
M. Hanxrounii // 3Bectus UpkyTckoii rocyrapcTBeHHOI SkoHOMUYecKor akagemun. — 2013. — Ne 2 (88). — C. 107-
110

® IIymeiiko 1. FO. TIpo6ieMbl HCIIONHEHHS 00S3aTENBCTB B IPAXK/IAHCKOM TIPABE : aBTOPed. IHC. ... KaHJ. IOPH/. HAYK :
12.00.03 / U. YO. Illymeiiko. — Pocros #//1., 2009. — 30 c.

* Mudopmarmonnoe macsMo Ipesumnyma BAC PO ot 21 xek. 2005 1. Ne 104 // Bectrnk BAC P®. 2006. Ne 4.
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HACTYIUICHUE OTBETCTBEHHOCTH CTOpOHI:Il. IIpu mpuBneYeHMH K TpPaxIAHCKO-
MPaBOBOM OTBETCTBEHHOCTH ITOSIBJISICTCSI HOBOE OXPAHUTEIBHOE HpaBOOTHOIJ_IeHI/Iez.
Takoit BbIBOA KaxkeTcs Oonee yOemurenbHbIM. Hanrouuit O. M. oTmeuaer
CIOpaBeJIMBO, YTO B CJlydae 3aMeHbl OOBEKTa 00sA3aTebCTBA COBEPIIACTCS
MpEeKpallleHue IMPOIUIOro 00s3aTeIbcTBAa ¢ OJHOMOMEHTHBIM BO3HUKHOBEHHEM
JPYroro. 3T0 MOKHO OOBSICHUTH TEM, UTO OJUH OOBEKT MPABOOTHOIIECHUM, KOTOPHIN
3aKJIFOYAJICA B COBEPIIEHWHM JCHUCTBUSA, KOTOPOE HANPABICHO HAa PEalbHOE
BBITIOJIHEHUE TIpeKkpamiaercs. TeM He MeHee OJHOBPEMEHHO BO3HUKAET JIPYrou
O00BEKT, KOTOPHIA COCTOMT W3 JCUCTBUI, HAMPABJICHHBIX HAa OCYIIECTBICHHE MEP
OTBETCTBEHHOCTH. B CBSI3U ¢ 3TUM TOBOpPUTH 00 HU3MEHEHUU MPABOOTHOIICHUI
HeonpapaaHHO. OOBEKT 00JIaJJaeT ONMPEICIISIIONIUM 3HaUYCHUEM JJIsl 00s3aTeNIbCTBA,
TaK KaK 3aBUCUT OT HEr0 COBOKYIMHOCTh OOS3aHHOCTEH W MpaB, KOTOpPhIE U OyIyT
COCTABIATh COIEPIKAHIE 00A3ATEIILCTB".

B cooTtBercTBUM € 0OCTOATENHCTBAMH, KOTOPBIC IMOBIEKINM HEBO3MOXKHOCTh
BBITIOJTHEHUS 0053aTEbCTBA, B JOKTPUHE T'PAKIAHCKOIO IMpaBa BBIACISITH MPUHSATO
FOPHINYECKYIO U (pAKTHIESCKYIO HEBO3MOKHOCTD BBIIIONHEHHS . B poiu (akTHIecKoit
HEBO3MOXHOCTU MOHUMAIOT (PU3NUECKOE OTCYTCTBUE BO3MOXHOCTH Yy OOSI3aHHOTO
CyOBEKTa BBITIOJHUTH 00s3aTeNbCTBO. K mpuMepy, HEBO3MOXKHOCTH BBITIOJHEHUS
aBTOPOM COOCTBEHHOW O00S3aHHOCTH IO Tepeaade doTorpaduii 3aKa3dyuKy IOCIE
OpraHU30BaHHOM (oTOCEecCHH NO MPUYMHE clydyailHOM rulenu Qortoamnmnapara, Ha
KOTOPOM CHUMKH ObUTH COXPaHEHBI.

Cnemudurka OpPUANIECKON HEBO3MOXKHOCTU BBITIOJHEHUSI 00s3aTEIbCTBA
3aKJII0YAETCS B TOM, YTO MPEMSTCTBUEM JIJIsi BHIMOJHEHUSI 00s3aTEIbCTBA, SBIISICTCS
W3JIaHWe aKTa oOpraHa TOCYJapCTBEHHOW BJIacTH JMOO OpraHa MECTHOTO

camoynpasienusi (cratea 417 'K P®). K npumepy, oTuyXJIeHHE HEIBHUKHUMOIO

! Kapaneros A. I'. PactopskeHne HapyIIeHHOTO JOTOBOpa B POCCHICKOM M 3apyOexkHom npase / A. I'. Kapaneros. —
M. : CratyT, 2017. — 876 c.

? Kapxanes JI. H. CoOTHOIIEHHE Mep 3alUTHl H Mep OTBETCTBEHHOCTH B IPAXIAHCKOM mpase Poccum : jic. ... KaH.
fopua. Hayk : 12.00.03 / JI. H. Kapxanes. — Exarepun0ypr, 2013. — 180 c.

3 Hagroumii O. M. MecTo HEBO3MOXKHOCTH HCIIOIHEHHS 00s3aTe/IbCTBA B CHCTEME IPAYIaHCKO-TpaBoBbIX (hakTos / O.
M. Hanrountii // 3Bectust UpkyTckoli rocynapcTBeHHOI skoHOMUYecKor akagemun. — 2013. — Ne 2 (88). — C. 107-
110.

* Dpuenesckuii A. M. IpekpaiueHue oGsS3aTeNbCTB HEBO3MOKHOCTBIO HCIONHeHMs / M. DpueneBckuii // 3aKOHEI
Poccun. — 2007. — Ne 8. — C. 51-54.
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UMYILECTBA MO MPUYMHE HU3BATHA 3EMENBHOIO YyYacTKa Uil HYXKJ TocyAapcTBa
JieaeT HEBO3MOXKHBIM BBITIOIHEHUE 00S3aTEeNbCTBA, B COOTBETCTBHH C KOTOPBHIM
aBTOp ObUI 00s3aH MPOBECTH B JIOME 3aKa3uuka IO MOTHUBAM PYCCKHUX CKa30K
POCIIHCH CTEH.

Jlia mpexpalleHuii 00s13aTenbCeTBa 10 NPUYMHE HEBO3MOKHOCTU MCIIOJIHEHHUS,
ClIeyeT, YTOObl COOTBETCTBEHHOE OOCTOATEIBCTBO BO3ZHUKIO B MEPUOJ JACHUCTBHUS
00s13aTeIbCTBA, HO HE BO BpPEMs €ro BO3HMKHOBEHHs. J[aHHbBIE OOCTOSATEIHCTBA HE
OyAyT BBICTyNaTh B KAU€CTBE OCHOBAHMS JUIsl MpeKpalieHus gqorosopa. B Ilpunnmnax
KOMMEPYECKUX MEXTYHAPOIHbIX 1oroBopoB (mpuHuunax Y HUJIPY A) 3akpennsercs
IPaBUJIO KacaTelIbHO TOrO, YTO €CIM CTOPOHBI HA MOMEHT 3aKJIIOYEHHUS JOTrOBOPA
3HaJM O HEBO3MO>KHOCTH BBITIOJIHEHUS, TO JaHHBIA ()aKT HE OKa3bIBAeT BIMSIHMS Ha
JNEUCTBUTEIBHOCTD ):[OFOBOpal.

W3ydast ocHOBaHUE /7Sl IPEKpAIlEHUsl 0053aTeNbCTB KaK CMEPTh IPaKIaHUHA,
HEOOXOJMMO yKa3aTh, YTO 00S3aTEJIbCTBO MPEKpAIIAeTCs, KOrJa OHO M3MEHEHO HE
MOXXET OBITh 0€3 JIMYHOTO Y4YacTHUsl JIOJDKHHUKA, MM 0053aTeIbCTBO MHBIM 00pa3oM
HEpa3pbhIBHO CBS3bIBAETCS C JIMYHOCTHIO JoJKHUKA (MyHKT 1 cratbu 418 'K PD).
ABTOpCKHIA JOTOBOP HEOOXOAUMO OTHECTU K TUMY (UIYLIMAPHBIX CAEIOK, TaK KaK B
OOJBILIMHCTBE CIy4yaeB [JIsl 3aK/IIOYEHHUS aBTOPCKOTO JOroBOpa peIIaroIIuM
3HaYeHHEM 00JIaJJatoT JIMYHbIEC KayecTBa aBTOPa, a TAKXKeE €ro permyTausl.

B cBs13u ¢ 3TUM cMepTh aBTOpa MPEACTABISIET cO00i 0€3yCI0BHOE OCHOBAaHUE
JUIsL TIPEKpAIEHUs] 3TOr0 JO0roBopa. Bmecrte ¢ 3TUM cMepTh 3aKka3dyuKa BIEYET 3a
co001 MmpeKkpauneHue aBTOPCKOro A0roBopa, JMIIb B TOM ClIy4ae, KOTr/1a UCIOJIHEHHE
MpeIHAa3HAYeHO OBbLIO JIMYHO JJIsi HEro, WM 0053aTeNIbCTBO MHBIM 00pa3oM CBSI3aHO
HEPa3pbIBHO C JINYHOCTHIO 3aKka3zurka (MyHKT 2 ctaths 418 I'K P®D). [Tomumo 3toro,
aBTOPCKUH JOTOBOpP TMPEKpallleH MOXET ObITh M0 MNPUYMHE JIUKBHIALUU
IOPUIMYECKOTO JIMIA, KOTOPOE BBICTYNAJIO B POJIM 3aKa3YMKOM B 3TOM JIOTOBOPE.

[IpoBoas aHanu3 HOpM 00 PaCTOPXKEHUU U U3MEHEHHH JI0TOBOpa, HE0OX0IUMO

pykoBoactBoBaTbes cratbeil 450 'K P®D, B cooTBEeTCTBUM C KOTOpPOM, IOTOBOP

! IMpurmmnsr  MexayHapoaHsIx KomMepdeckux gorosopoB (IIpuaummer YHUJIPYA) 1994 r. // BuGmmoreuxa
Poccuiickoii razersr. 2001. B 13.
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U3MEHAETCS JUOO pacTopraercs MO COMJIAlIEeHUIO CTOPOH, HO B OMNPEAEIICHHBIX
3aKOHOM CJIy4asiX Ha OCHOBaHUU TpeOOBaHMS OJHOM CTOpPOHBI. TemM He MeHee
KabGankun A. 1O. cumraer. «...enBa au MOKHO coriiacutbhes, uto I'K P® ucxomut
MOCJIEA0BATEIbHO W3 TMPUHINIA HEU3MEHHOCTH I[OFOBOpa»l. Cnenyer y4ecTb, 4TO
OTZIEJIbHBIE YUEHBIE MIPEIJIaral0T OCHOBBIBATHCA HA MPUHITUIIE «CBATOCTH ,ZIOFOBOpa»Z,
MIPUHLINIE HEPACTOPKUMOCTA U HEU3MEHHOCTH ILOFOBopa3. Eroposa A. C. B nanHoOM
cBa3u npemnaraet B 'K PO BkiaounTh HOpMY, HA OCHOBaHUM KOTOPOM, JOTOBOP,
KOTOPBIM 3aKilOYeH JOJKHBIM 00pa3oM, JOJKEH ObITh 00s3aTeNbHBIM  JUIS
VICTIOTHEHHUS 0OCHMHU CTOPOHAMH .

Ha camom pnene, B rpaxJaHCKOM 3aKOHOAATEIBCTBE HMEETCS JTOCTATOYHO
OCHOBAaHMM JJII OCYIIECTBICHUS JOCPOYHOTO TMpEKpalieHus JTuO00 H3MEHEHUs
noroBopa. B cBs3M ¢ 3TUM Ha CETOAHSAIIHUM JE€HH YMECTHEE pPacCyXlaTh O
MPUHIIMIIAX CTAa0MIBHOCTH TpaXKJaHCKOro obopoTta. M3ydas BOmpoc 0 COOTHOIICHUU
TEPMUHOB «PACTOPKEHUE JIOTOBOPA» U «IIPEKPAIIEHUE JOTOBOPA» CIEAYET OTMETUTH
cieayromiee. B cioydae pacTrop)keHUsT JOroBOpa IMpEeKpaliarTcs o0s3aTelbcTBa
KoHTpareHtoB (myHKT 2 ctaThu 453 'K P®). Takoii xe moaxosa 3akperisiercs U B
opuauueckoit aurteparype. 3amenrod 3. M. oTMmewaeT, 4TO TpPU PACTOPKEHUU
JIOTOBOpa ero AeiicTBHe mpekpamaercs. Hapsoy ¢ 9THM MpeKpaleHre 10roBopa He
Bcerja coOOM MpencTaBisieT PacTOpXKEHUE MoroBopa (K MpuMepy, IpeKpalieHue
JIOTOBOpA IO MPUYMHE HEBO3MOXKHOCTH UCIIOJTHEHUS).

B naHHOW CBs3M B T€OpUM IpaBa IO MPEKpaIIeHUEM JI0rOBOPA MOHUMAETCS
MPaBOBOM pe3yNbTaT B (OpME OTMEHBI IEUCTBUS JOTOBOPa W MOSIBUBIIMXCS Ha €0
OCHOBE 00513aHHOCTEH U MpPaB KOHTPAreHTOB, KOTOPBIM MOPOKAACTCS HOPUANICCKUMHU
(dhakTaMH, MMEIOIMMHU KaK BOJICBOM, W TaK)Ke HEBOJICBOM xapakrep. PacTopikeHme

A0roBopa OTJIHN4YacT BCCraa ocoOast HAImpaBJICHHOCTL BOJKM Ha IMPCKPAIICHHUC CTO.

! KaGankuu A. 1O. M3menenue u pactopxenne gorosopa / A. FO. KaGankun / Poccniickast roctumms. — 1996, — Ne
10. — C. 22.
2 Eroposa A. C. CucTemMa NpaBOBBIX CPEICTB, 0GECIEUMBAIONINX CTABMILHOCTD MPAXIaHCKO-IIPABOBOTO 10roBopa / A.
C. Eroposa // Bectauk Mockosckoro yauBepcurera MB/Jl Poccnn. — 2010. — Ne 9. — C. 90-94.
3 I'paxxnanckoe npaso Poccun. Kypce nekuuii / M. U. bparunckuii, B. B. 3anecckwuii, H. 1. Kneiin, B. H. JlutoBkun [u
np.] ; mox pen. O. H. CagukoBa. — M. : FOpun. nut., 2008. — Y. 1. — 304 c.

Eroposa A. C. Cucrema npaBoBbIX CPEACTB, 00ECIIEUHBAIOIINX CTAOMIBHOCTh TPAXIaHCKO-TIPaBOBOTO j10roBopa / A.
C. Eroposa // Bectauk Mockosckoro yuusepcutera MBJ] Poccnun. — 2010. — Ne 9. — C. 90-94.
® 3amenrod 3. M. VI3MeHeHHe W PacTOPXKCHHE XO3MHCTBEHHBIX 10roBopoB / 3. M. 3amenrod. — M. : ¥Opux. mwr.,
1967. — 144 c.
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Takum 00pa3om, pacTOpKEHUE JOTOBOpA MPEACTABIIIET COOON BOJIEBOE JICUCTBHE, B
KayecTBE IeIM KOTOPOTO BBICTYIAeT MPeKpalleHHe aeicTBus gorosopa’. WTak,
MOHATHUSL «PACTOPXKEHHE JIOTOBOPa» M «IPEKpalleHHuEe JOTOBOPa» MEXKIY COO0Ooit
COOTHOCSITCSI KaK 4YacThb M 1EJI0€, MPHU STOM YACTHBIM CIIy4aeM IpeKpalieHuUsl
JIOTOBOpPA BBICTYINAET €ro pacTop>KeHUEe (TONBKO MPU HAJIWYUU BOJU OJHOTO U3
KOHTParcHTOB).

Takke crneayeT pazinyath TEPMUHBI «PACTOPKEHUE TOTOBOPA» U «U3MEHEHUE
JOTOBOpa». PacTopskeHue JoroBopa 3a cO0OM BIIEYET MPEKpaIllleHHE TOTOBOPHBIX
HEUCITOJIHEHHBIX 00513aTeNbCTB. PacTopikeHre J0roBopa HAIEIEHO HAa JOCPOYHYIO
OCTaHOBKY Ha OyjyIiee Bpemsi JAEHCTBUS JOroBopa. TeM He MeHee O0S3aHHOCTH U
mpaBa, KOTOPbIE BBITEKAIOT U3 00sA3aTENbCTB, KOTOpPHIE TMPUHATHI Ha ceos
KOHTpareHTaMH Ha BpeMs, MPE/IIIeCTBOBABILIEE PACTOPIKEHUIO JIOTOBOPA, TTOJHOCTHIO
COXPaHSIOTCA. DTOT BBIBOJ OTPAKAETCS TaK K€ B CyJCOHON MPaKTUKE.

K mpumepy, Boicmmit ApOutpaxkHblii Ccyn oTMedaln HEOJHOKPATHO, YTO B
cllydae pacTOpPKEHHUs JO0roBOpa YCTpaHseTCs OOsA3aHHOCTh JOJDKHUKA B OyaylleM
COBEpIIATh JACUCTBUS, KOTOPBIC MPEACTABIISIIOT CO00I mpeameT aoroBopa. B cBsizu ¢
TUM HEYCTOMKa, KOTOpas MpelyCMOTPEHA 3a HEBBINOJHEHHE OO0 HEeHaaJexallee
BBITIOJIHEHUE OO0S3aHHOCTH, HAYHUCISIETCS JO MOMEHTAa PacTOpPXKEHHUS JI0TOBOpA.
BwmecTte ¢ 3TUM ycliOBHSI IOTOBOpa, KOTOPBIE MOJIPAa3yMEBAIOT UX HUCHOJb30BAaHHUE U
MOCJI€ PAaCTOpPXKEHUsI JOoroBopa (K MpUMEpy, TapaHTUHHBIE 00s3aTeIbCTBA 10
OTHOIIEHUIO K TOBapaMm WX paboTaM MO pacTOPTHYTOMY B JaJIbHEUIIIEM JOTOBOPY),
100 UMEIOT B KQUECTBE CBOEH 11U PEryJMpOBaHUE OTHOILICHUM CTOPOH Ha BpeMs
HocJjie pacTopeHus (K IpuMepy, o MPoIeaype Bo3BpaTa OMIAYEHHOTO aBaHca U Tp.),
COXpaHSIOT COOCTBEHHOE JEHCTBHE W BCJEA 3a PACTOP’KEHHUEM JIOToBOpa. Tem He
MEHEee JTaHHbIC MpaBuia 00JaJal0T IUCTO3UTUBHBIM XapaKTEpPOM, a 3TO 3HAYUT, UYTO
MHOE YCTAHOBIICHO MOJKET OBITh 110 COTIALICHHIO CTOPOH-.

B teopuu rpaxxaaHckoro mpasa €CTh MPEIJIOKEHUE O Pa3ICICHUH JABYX MO-

Jesied I pacTOPKEHUS JIOr0OBOPa B CUTYaIMAX, KOTJa JOJIKHUK HAPYIIUJI JIOTOBOP

! Comenkos C. A. [pekparienue u pacTopkeHHe A0roBopos: odmiee u ocooennoe / C. A. ComenkoB // 3akonsl Poccun:
ombIT, aHanu3, npaktuka. — 2008. — Ne 2. — C. 3-16.

2 O MOCIEACTBHAX PACTOPIKEHHS JOroBopa : mocraHosierne Ilnenyma Beicm. Ap6urp. Cyna P® ot 6 uronst 2014 r. N
35 // Bectauk BAC P®. 2014. Ne 8 ; udopmarronsoe muckmo ot 21 mek. 2005 . Ne 104,
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¥ UCTIOJHWI COOCTBEHHOE 0053aTeIbCTBO TOJIBKO YacTMuHO. Ha ocHOBaHuu mepBoi
MOJIeIH (TO €CTh MPOITOPIIMOHAIBHOE PACTOPKCHHE) YIIPABOMOUYCHHBIN CyOBEKT (WITH
KpPEAUTOpP) UHULIMHUPYET PACTOPKEHUE TOTOBOpa JIMIIbL B OTHOUIEHHM TOTO, YTO HE
ObUTO  BBINIOJIHEHO. B cooTBeTcTBMM CcO  BTOpOW  Mojenbio  (TO  ecTh
HENPONOPLUOHAIBHOE PACTOPKEHUE) KPEOUTOpP IMOJHOCTBIO OTKa3bIBAETCA OT
norosopa’. HeoGXoauMo yka3aTh, 4TO MMEIOTCS H KPHTHUECKHE 3aMEUaHHs Ha TAKOe
npemioxkenre. OTKa3 OT UCIOJIHEHHSI IOTOBOPa B OTHOLIEHUH HENPEIOCTABICHHOIO
WCIIOJIHEHHSI PacCMaTpHUBAECTCSl YYEHBIMM B KadeCTBE HM3MEHEHHs, HO HE K pOJIH
PacTOPKEHUS JOTOBOPA.

Takoil BeIBOA KaxkeTcs Oonee yoeautenbHbM. B mynkre 2 crateu 450.1 'K PO
OTMEYAeTCs, 4YTO IPHU OJHOCTOPOHHEM OTKa3e OT JOroBOpa YacTUYHO WIH
ITOJTHOCTBIO, €CIIM JAHHBIM OTKa3 JOIYCTHM, JAOTOBOP CUHUTAECTCS W3MEHEHHBIM WJIN
pacTopruyThiM. Takum oOpa3oMm, YacTUYHBIA OTKa3 MpeacTaBiIseT co0oil
Pa3HOBUIHOCTh M3MEHEHHMSA J0roBopa. B CBA3M € 3TUM Haluyue «IIPONOPLHU-
OHAJILHOTO PACTOPKEHUS JOTOBOPA» SBISETCS HEBO3MOXHBIM B COOTBETCTBUU C
POCCHICKUM I'Pa’KJaHCKUM IPAaBOM.

N3MeHeHnsT JOTOBOPHBIX YCIOBUM MMEIOT B Ka4e€CTBE CBOETO pe3ysbTaTa HE
IIOJIHYI0 OCTaHOBKY IIPAaBOBOM CBS3M MEXAY €ro KOHTpPareHTaMu, a TOJIbKO
U3MEHEHUE COJep)KaHUA O0053aTeJIbCTB JOrOBOpa, €ro JOIMOJIHEHHWE HOBBIMU
oOs3aHHOCTSIMU U TipaBaMu. bparunckuit M. U., Butpsauckuit B. B. otmetnnu B
CBOIO 04Y€pE/lb, UTO B CIIy4ae U3MEHEHHUs JOTOBOpa MEHAIOTCS YCIOBHUS JOTOBOPaA, HO
TIPU 9TOM HE ero Mojenb . IIpH M3MEHEHHH MOJIEH I0TOBOPA CIEIyeT TOBOPHTH O
HoBanuu. Creuuduka HOBAMM COCTOUT B TOM, YTO CO3HAETCS HOBBIM JOTOBOp HA
0a3e mNEepBOHAYAILHOTO, B JAaHHOM CIllyyae IpaBoBas CBS3b KOHTPAareHTOB HE
npekpamiaercs. Tak, K npuMepy, HOBallUE€W HE SIBISIETCS M3MEHEHUE CPOKOB JIMOO
LIEHBl JOroBopa. BMmecrte ¢ 3TMM IpU 3amMeHe NpeaMeTa aBTOPCKOro J0roBopa

HGO6XOI{I/IMO IrOBOPpUTH O HOBAllMK, HO HC 00 U3MEHEHHUH PTOTO A0roBopa.

! KapameroB A. I'. OCHOBHBIC TEHIEHIMH MPABOBOIO PETYIHPOBAHHS PACTOPKEHHS HAPYIIEHHOTO IOrOBOpA B
3apyOeKHOM U POCCHHCKOM I'paKAaHCKOM Mpase : aBToped. Juc. ... 1-pa opun. Hayk : 12.00.03 / A. I'. Kapanetos. -
M., 2011. — 46 c.

2 bparusckuii M. . Jlorooproe mpaBo. O6mue monoxenns / M. W. Bparunckuit, B. B. Butpsiuckuii. — M. : Crartyr,
2013. —Kn. 1. — 848 c.
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PacTtopxeHue u M3MEHEHHE IPakJIaHCKO-TIPAaBOBOrO JOTOBOpa JOMYCTUMO IO
COTJIALIEHUIO CTOPOH, KOTJIa UHOE HE MPEeIyCMaTPUBAETCS 3aKOHOM JIMOO JOTOBOPOM.
B nuteparype oTMeuaeTcsi, UTO HaJENEHHE KOHTPAreHTOB  OOIIMPHBIMU
BO3MOXKHOCTSIMH ONPENESATh CyAp0Yy IOTOBOpa TMPEACTABISIET COOOM OJHO W3
HEIMOCPEJICTBEHHBIX BBIPAKEHUN JIOTOBOPHOM CBOOOABI (IMIPUHIIUIIOB CBOOO/IBI
norosopa). Te, y KOro ecthb IMpaBa 3aKito4yaTh JOTOBOP, CBOOOIHBI JOHKHBI OBITH U
TaKk€ M B BOMNPOCAX PACTOPKEHHsS ero. BmecTte ¢ 3THUM CyIbl OTMEYarOT, 4TO
U3MEHEHHE JUO0 PACTOPKEHHE JOroBOpa JOMYCTUMO B OTHOIIECHUHU JIOTOBOpA,
KOTOPBIU SIBISIECTCS IECTBUTEIbHBIM .

Cornamenue 00 U3MEHEHUHU JUOO O PACTOPKEHUU JIOTOBOpa MPOBOAUTCS B
Takoi xe hopme, uTo U 10roBop (myHKT 1 cratbu 452 I'K P®). Hapsiny ¢ atum nipu
KOHKPETHBIX  OOCTOSTENbCTBAX  COTJIAIEHHE O PACTOPKEHUU  JIOTOBOPHBIX
OTHOIIECHUN W3HAYaJbHO MOKET OBITh 3aJ0KEHO B TEKCT camoro jmaorosopa. K
IpUMEpPY, CTOPOHBI B JOTOBOPE UMEIOT MPABO MPEAYCMOTPETh YCIOBUSA O TOM, UYTO B
CUTyalldd, KOTJla OJWH W3 KOHTPAareéHTOB HE MPOU3BOAUT B IMOJB3Y JAPYroro
BBHITIOJIHEHUE, JIOTOBOP PacTOPraeTcsl «aBTOMAaTHYECKW» 0e3 HampaBJieHHUs 00 3TOM
yBenomieHnus. K mnpumepy, B J0TOBOpe aBTOPCKOrO 3aka3a CTOPOHBI HMEIOT
BO3MOXXHOCTh MPEIYCMOTPETh YCIOBHE, B COOTBETCTBHHM C KOTOPBHIM HEBBIIJIATa
BO3HATPAXKJICHUSI aBTOPY SIBISATHCA OYJIET «aBTOMATHYECKUM» OCHOBAaHUEM JIsI
pPacTOP>KEHUsI JIOTOBOPHBIX OTHOIIEHUN. BmecTe ¢ ATUM KpeauTop HE AOJKEH
MPUHUAMATh BBIMOJHEHHUE IOCIE€ HCTEYEHUU YCTAHOBJIEHHOTO CPOKa HCIOJHEHUS,
MOCKOJIbKY B NMPOTHMBHOM CJy4yae JCHCTBUSI €ro pacIieHUBAThCS MOTYT B KaueCTBE
COTJIacHs Ha M3MCHEHHE H3HAYAIBHBI YCIOBHI COTIIAIICHMUS.

Kpome  pacropkeHuss W  M3MEHEHUS  JOTOBOpa B  TPAXKIAHCKOM
3aKOHOJATEILCTBE MO COIJIAIICHUIO CTOPOH MpPEeayCMaTpUBAETCS BO3MOXKHOCTH €T0
pPacTOpXKEHUST U U3MCHEHHUS 10 WHHUIIMATHBE OJHOI0 KOHTpareHTa (Kak B CyneOHOM,
Tak 1 Bo BHecyneOHoM nopsike). besuk K. C. CnpaBeanBo ykas3pIBaeT, YTO MPaBoO

Ha OJIHOCTOPOHHEE N3MEHEHHE JTMO0 paCTOPIKEHHE JOrOBOPa B CiIydae BHECYIACOHOTO

! Onpenencune Bepxosroro Cyma P® ot 25 mronst 2013 1. Ne 18-KI'13-42 [Dnekrponnsiii pecype] /
2 BerakoB A. Cornamenue o pacTopxenun goropopa / A. Berakos // DXK-FOpucr. — 2016, — Ne 12.
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HOpSZIKa MOXKET OBITh, WM OXPAHUTEIBHBIM, WIH PEryasaTUBHBIM. [Ipu 3TOM mpaBo
Ha OJIHOCTOPOHHEE PacTOpXKEHHE MO0 M3MEHEHHE J0roBopa B CyAeOHOM HOpsIKe
SIBIIAICTCS TOJTBKO OXPAHHTEIBHBIM

Tak, Ha ocHOBaHMHM TpeOOBaHUS OJHOW CTOPOHBI JOTOBOP MOXKET OBITh
pPacTOpPTHYT WJIM H3MEHEH Ha OCHOBAaHMM pEUIEHMsI CyJa IMpU CYIIECTBEHHOM
HapylIeHUH JOroBopa BTOpoM cropoHoil. Ilpu 3TOM  yka3bIBaeTcsi, YTO
3HAQUYUTENBHBIM MPU3HAETCS HAPYLIEHHWE AOTOBOpA OJHOW CTOPOHOM, KOTOPOE IS
JPYroro KOHTpareHTa BJE€YET TakoW yuepO, YTO OH B CYILIECTBEHHOM CTENEeHU
JMIIAETCS. TOrO, HA YTO BIpaBe ObUI PACCUMTHIBATH HA ATAI€ 3aKJIIOYEHHS J0roBOpa
(myHKT 2 ctatbu 450 'K PO).

B kauyecTBe OCHOBaHUS Uil PACTOPKEHUS JOTOBOPA IOCIHYKUTH MOKET
HapylIEHUE OrOBOPEHHBIX B JIOTOBOPE CPOKOB WM LeHbl. TemM He MeHee (akT
HapyLIEHUsT HE MOXKET BBICTYIIaTh B KauyeCTBE OCHOBAHUS I PACTOPKECHHS
JIOTOBOpa, J0Ka3aHa JIOJDKHA OBbITh 3HAYUMOCTb HapylleHus. B mwureparype
OTMEYAeTCs, 4YTO PEIIAOIUM 3HAa4€HHEM O0JIajaeT He BeJWuYuHa ymepba, a
COOTHOLIGHHE €r0 C TeM, 4Yero MOI KOHTPATEGHT OXHAATh OT BBHITOTHEHHS .
Hapymenune noroBopa MOXET OBITh NPHU3HAHO CYIIECTBEHHBIM, KOI/ld B HTOIE
JAHHOT'O HapYUIEHUs Y BTOPOH CTOPOHBI (POPMUPYETCS OT JJOTOBOPA YUCTHIN YOBITOK.
Kpome TOro, CymecTBeHHOE HapylIEHHE JIOrOBOpa BBIPAXKATHCSA MOMKET B
HEBOBMOXKHOCTH Ul BTOPOil CTOPOHBI JOCTHYH OINPEACICHHOrO pPe3ysIbTara.
[To1oOHBII BBIBOJ MMEETCS TAKXKE B CYJCOHBIX PEIICHUSX.

Kpome cyniecTBEHHOTO HapylIeHHs JOTOBOPHBIX YCIOBHM, B KayecTBE
OCHOBAaHMS JJIi PACTOPKEHUS WJIM HM3MEHEHMs JI0roBopa B CylIeOHOM TMOpSIKe,
BBICTYNIAET 3HAUMUTEIBHOE HW3MEHEHHE OOCTOSITENLCTB, HA KOTOPBIX CTOPOHBI
OCHOBBIBAJIUCH B MPOIECCE 3aKIIOYEHUS JOTOBOpa. B Takoil cuTyalnu rOBOPUTCS O
BBICOKOM  3aTPyJIHHUTEIBHOCTH  BBIIOJHEHHS Jorosopa. /Jlpyrumu crioBamu,

BBIIIOJIHUTH JOI'OBOP IIPH HOI[OGHI)IX YCIIOBUAX BO3MOKHO, HO TaKOC MOXKCET

! Besux K. C. OnHOCTOpOHHEE U3MEHEHUE U PACTOP>KEHUE IOTOBOPOB B IpakAaHCKOM IpaBe Poccuiickoit denepanuy :
aBToped. Auc. ... KaHn. ropua. Hayk : 12.00.03 / K. C. besuk. — Hpkyrck, 2011. — 26 c.

2 Bparunckuii M. U. JloroBoproe npaso. O6mue nonoxenus / M. U. Bparunckwii, B. B. Butpsackuit. — M. : Craryr,
2013. —Kn. 1. — 848 c.

* besuk K. C. OnHOCTOpOHHEE M3MEHEHHE U PACTOPKEHUE JOTOBOPOB B rpakaaHCKOM mpaBe Poccuiickoii denepanui :
moHorpadus / K. C. besuk. — Upkyrck : Upkyrt. Toc. yH-T, 2012. — 220 c.
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MIPUBECTU K TAKOTO POJIa TOCIEACTBUSAM JJII KOHTPAreHTa, YTO YTPAuYNBACTCSI CMBICI
BCTYIUICHHS B TAKUE OTHOIIICHUS.

N3 ananuza crateu 451 'K P® M0XHO caenath BBIBOJ, YTO JJISI PACTOPKECHUS
JIOTOBOPA TI0 IPUYHUHE CYIIECTBEHHBIX U3MEHEHUN OOCTOSITENILCTB HY)KHO HAJIMYWE B
COBOKYNMMHOCTH TaKUX YCIOBUM, YTO HA MOMEHT 3aKJIIOYEHHsS JOroBopa 3TU
oOcTosATeNnbcTBA OBLIM: 1) HENpenBUACHHBIMU 3apaHee; 2) HEeNpeoioJUMBIMH; 3)
WCIIOJITHCHWE JIOTOBOpAa TIPM HEBO3MOKHOCTH W3MEHCHHSI €r0 yCIOBUM JUIS
KOHTpareHTa MoBJIEKJIO Obl TaKOM yIIepO, YTO OH B CYIIECTBEHHON CTETICHU JIMIIAJICS
TOTO, Ha YTO MPH 3aKIIOYECHUN JIOTOBOPA MOT PAaCCUYUTHIBATH, TO €CTh YPE3MEPHBIMH;
4) U3 CyTH JOTOBOpa HE BBITCKAECT, YTO PUCK M3MEHEHHUS O0OCTOSATEILCTB OepeT Ha
cest 3aMHTepecoBaHHas cropoHa'. B mammoil cBssum Ouxacs T. I'. cripaBeinBo
OTMEYaeT, YTO YAOBIIETBOPEHHUE CYJIOM HUCCIEAYEMBIX TPeOOBAaHUN BO3ZMOYKHO TOJBKO
npyu HaMMuud  (PaKTOB, KOTOpPHIE CBHUJIETEIBCTBYIOT O HCKIIOUUTEIHLHOCTH,
CYIECTBEHHOCTH, HEIPEABHACHHOCTH CIIyYUBIIHXCS 0OCTOSTEIBCTB’.

Hapsimy ¢ »TM Hemb3s HE CKaszaTh, YTO CYHBI JOBOJBHO PEAKO MPU3HAIOT
MIPaBOMEPHOCTh M OOOCHOBAHHOCTH PACTOPKEHMSI WJIM W3MEHEHHUS JOroBopa IO
NPUYMHE CYIIECTBEHHBIX HW3MEHEHWH o00ctosTenscTB. K  mpumepy, (axTs
HEUCIIOJIHEHHSI CTOPOHAMH 0053aTelbCTB, HW3MEHEHUS B Kypcax BaJIlOT He
TIPU3HAIOTCS B KAYECTBE OCHOBAHHI IS MPEKPAIICHHS MM W3MEHEHHS JOrOBOpa’.
[TomuMo 3TOTO, Cyabl HE TMPU3HAIOT 3HAYUTEIHLHBIM H3MEHEHHEM OOCTOSITEIIHCTB
(DMHAHCOBBIC KPU3HCHI, CTPEMUTEIHHOE VXYAMICHHE (UHAHCOBOIO COCTOSHHS
KOHTpareHTa 1o JOTOBOPY, YMEHBIIIEHWE INTaTa, TaK KaK BCTyINas B JIOTOBOPHBIC
OTHOIICHUS, KOHTPAareHThl MOTJIM TIPHHATH BO BHHMaHHE SKOHOMHUYECKYIO

5
CUTYaIIMIO, CAENIaTh MPOTHO3 YXYIIIIEHUE COOCTBEHHOTO (PMHAHCOBOTO TOJIOKEHUS .

! I'pakanckoe mpaBo: 0BIIHE MONOKEHHS O JOroBopax : yued. mocobue s Gakamaspos / oTB. pex. B. B. JlonnHckas,
B. JI. CnecapeB. — M. : IIpocnext, 2016. — 96 c.

2 Quxae T. I'. M3MeHeHHE M PACTOPEHHE IOTOBOPA B CBSA3H C CYIIECTBEHHBIM H3MEHEHHEM OOCTOATEIHCTB B
npaBonpuMmeHuTensHoi npaktuke / T. I'. Ouxaes // BectHuk rpaxaanckoro npasa. — 2015, — Ne 2. — C. 153-170.

% Babenko A. Vcku 06 M3MEHEHHH M PACTOPEHHH IOTOBOPOB B CBS3H C (pMHAHCOBBIM Kpu3ucoM / A. Babeuko //
Kopnoparusnsrii ropuct. — 2009. — Ne 11. — C. 22-24.

* Onpenenerne BAC PO ot 27 anpens 2010 r. Ne 2912/10 1o gey Ne A60-10229/2009-C1 [Dnextponmsiii pecypc] //
CIIC «Koncynbrant Ilmrocy ; [Tocranoenenne ®AC Bocrouno-Cubupckoro okpyra ot 19 stBapst 2006 . Ne d33-
23686/04-C1-d02-6957/05-C2 [DnekrponHslii pecypc] // Tam xe.

® IMocranonerne ®AC Cepepo-Kaskasckoro okpyra ot 18 mek. 2006 r. o gexy Ne 32-68255/2005- 50/1092 [Diek-
tponHsIit pecypc] // CIIC «KoncynbranT [Limrocy.
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B Hacrosimumii MOMEHT HET IPUMEPOB U3 Cy1eOHOM MPAKTUKH, B KOTOPBIX aBTOPCKUM
JIOTOBOP MOT' OBITh TpPEKpalleH [0 TMNPUYMHE CYIIECTBEHHBIX HM3MEHEHHIA
00CTOSITENIbCTB.

C 01.06.2015 roma B I'K P® Obuia BKJIIOYEHA OTHEIbHAsl CTaThsl, KOTOpas
MOCBSIIEHA TAKOMY BHECYJCOHOMY MOPSAIKY MO MPEKPAIICHUIO JOroBopa, Kak 0TKa3
oT jJoroBopa (oTka3 ucnoiaHeHus gorosopa) (cratbs 450.1 'K PD). Hepo3moxHo He
cornacuthcsi ¢ EropoBoit M. A. B TOM, 4TO OTKa3 OT JOTOBOpAa HE MPEICTABIIAET
coboli  gopMy TpaxkAaHCKO-TIPAaBOBOM  OTBETCTBEHHOCTH. JIeWCTBUA  mpH
OTHOCTOPOHHEM OTKAa3€ OT MCIIOJHEHHWs JIOrOBOPA HE HALEJIEHbl HAa MPUYMHECHHE
MMYIIECTBEHHBIX JIMIIEHUN IPYTrOM CTOPOHE IIOFOBOpal.

Ha ocnoBannu mynkrta 1 crateu 450.1 'K P® mnpenoctaBieHHOE 3aKOHOM
aub0 JOroBOPOM MpaBO HA OAHOCTOPOHHUW OTKa3 OT JOrOBOpa OCYLIECTBJIEHO
MO’KET OBITh KOHTPAreéHTOM IpHU IMOMOLIM YBEIOMJIEHHS BTOPOrO KOHTpareHra oo
OTKa3e OT JaHHOro J0roBopa. B cooTBercTBHUM C 0OLIMM MPaBUIOM JOTOBOP
IIPEKPAIaeTCsl ¢ MOMEHTA, KOTa MOJy4eHO JaHHOE yYBeAOMIIEHUE. Bmecte ¢ 3TuM B
PELICHUSX Cylax TOJKYETCS, YTO JOTOBOP PACTOPTHYTHIM HE CUUTAETCS, €CIIU IOCIE
YBEJOMIICHHSI BTOPOIO  KOHTpPAareHTa O pacTOp>KEHUH ObUIO  MOJIHUCAHO
JOTIOJTHUTENBHOE COTJIAIIEHHE C OTMETKOW O HEW3MEHHOCTH YCJIOBUHM JIOrOBOpA.
VICroTHEHHE TAKOTO JOr0BOPA IPOI0IIKACTCS’.

Tem He MeHee U3 MPOUUMTHUPOBAHHOW HOPMBI 3aKOHA BCE K€ HESACHO, B KAKOM
dbopme HeoOxoauMO OOpPMIIATH yBeIOMIIEHHE 00 OTKa3e OT JoroBopa. PaHee yxke
HaMHu oOpamajioch BHUMaHue Ha MyHKT | cratbu 452 'K P®, Ha ocHoBaHuu
KOTOPOT'O COIJIAIlIEHHE O PaCTOPKEHUU WM 00 U3MEHEHHUH JI0TOBOpa COBEPIIAETCS B
Tako# xe ¢opMe, UTO U caMm JIOTOBOp. B OKTpHHE rpa)aaHCKOro MpaBa BHIPAKEHO
MHEHHME O TOM, 4YTO npaBwio nyHKTa 1 crareu 452 'K PO npumeHsATbCS AOIKHO
aHaAJIOTUYHO OTKa3y OT 1oroBopa. CoOCTBEHHBIHN BBIBOJI yU€HBIE OOBSICHSIOT TEM, YTO
OJTHOCTOPOHHHUI OTKAa3, paBHO KaK M COIJIAIIEHHE CTOPOH O M3MEHEHUH WMJIM PacTOp-

JKCHHUH J0T0BOpPA, coboi MMpeACTaBIACT CACIIKY, B CBA3M C OTHUM OTKa3 OT AOroBOpa

! EropoBa M. A. OnHOCTOpOHHUI OTKa3 OT UCHOJHEHHs AOroBOpa MO 3aKOHOJaTeNnbcTBY Poccuiickoit depepanuu :
aBroped. auc. ... KaHn. opul. Hayk : 12.00.03 / M. A. Eropoa. — M., 2006. — 29 c.

2 Onpenenenne Bepxosroro Cyma P® or 2 moms 2015 1. Ne 305-2C15-2415 mo memy Ne A40-28123/2014
[Dmextponnstii pecypc] // CIIC «KoncynbranT ILmrocy.
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COBEpIIAThCS JODKEH B Takoil xe ¢opmMe, 4yTO M cam I[OFOBOpl. Takoi BBIBOJ
MPEACTABIACTCS JOBOJbHO yOEIUTENbHBIM, XOTS JJIS JIMKBUJIAMU HEOOXOAUMOCTH
HCIIOJIb30BaTh aHAJIOTHIO 3aKOHA, IiesiecooOpasHo B nmyHkTe 1 cratbu 450.1 'K PO
3auKCHpOBaTh MPABWIO O (GopMe YBEIOMJICHHUH 00 OJHOCTOPOHHEM OTKa3e OT
JIOTOBOpA.

[Ipn ocyliecTBIEHUM KOHTPAr€HTOM IMpaBa Ha OJHOCTOPOHHEE H3MECHEHHUE
JIOTOBOPHBIX YCJIOBUH JHOO TPH OJHOCTOPOHHEM OTKa3e OT WCIOJHEHHUS €ro
KOHTpareHT JeWCTBOBATh JIOJDKEH pasyMHO W JOOpPOCOBECTHO, YUYWTBHIBas IpaBa
BTOpO#l cTopoHbl. Hapyiienue maHHOW 0OSI3aHHOCTH MOET MPUBECTH K OTKazy B
Cy/eOHOM 3alllMTe YaCTUYHO WM MOJHOCTHIO, & TAaKXKE MPU3HAHUE HUYTOXKHBIM
OJIHOCTOPOHHETO U3MEHEHHS YCIOBUM 00s3aTENIbCTBA JIMOO OJTHOCTOPOHHETO OTKa3a
OT €r0 BBITOIHCHHUS'.

B nynkre 5 crateu 450.1 'K P® oTrmewaercs, 4to B Ciiyyasx, KOTrJa IMpHU
HAJIMYWU IIPUYMH U1 OTKa3a OT JOr0BOpa OJIHA CTOPOHA, KOTOpPAsk UMEET MPABO Ha
JTAaHHBIN OTKa3, MOATBEPKIAET JCUCTBUE JIOrOBOPA, OTKA3 MO TAKUM K€ OCHOBAHUSIM
HE JIONYCTUM. B rOpuanueckom JIuTepaType OLEHUBAOT KPUTUUECKN BBEACHUE TAKOU
HopMmbl B 'K P®. K mpumepy, besux K. C. ormMeuaer cnpaBennmBO, 4TO JaHHAs
HOpMa OyJIeT BBI3BIBATH CJIIOKHOCTH B XOJI€ €€ MPUMEHEHHS. DTO MOXHO OOBSICHUTH
teM, 4TO B 'K P® BKIIFOUEHO HOBOE TOHATHE «ITOATBEPKICHUE AEUCTBUS IOTOBOPAY.
Tem He MeHee, paCKpBIBAETCA JIMIIb €IMHUYHBIA YaCTHBIN CITy4ald NOATBEPKICHUS, a
VMEHHO — IMPUHATHE OT JAPYrOM CTOPOHBI MMPEIJIOKEHHOTO BTOPOM HCHOJHEHUS
oOsi3atenbeTBa. HEemoHsATHO, KakKe e1lle CIy4yan OXBaThIBaTh OYJIeT JaHHOE MOHSTHE.
He Oynet nu aBnsThes TenedOHHBIN pa3roBOp MOATBEPKIACHUEM JIEHUCTBUSI JOTOBO-
pa? IloMuMO 3TOro, MOHSATHE «IPUHATHE HCHOJHEHUS» HE TMOIYUYUIIO TaKkKe
OJIHO3HAYHOTO OMPECICHUSI B TEOPUU TPAXKAAHCKOTO npaBa?’.

B rpaxmaHckoM 3aKOHOJATEILCTBE MpaBWiIa 00 OJHOCTOPOHHEM OTKa3e OT

ABTOPCKOI'o A0rosopa npeayCMOTpCHbI TOJIBKO AJIA 3aKa34YHKa. TaK, B COOTBCTCTBHH

! I'pasknanckoe mpaBo : yueOHuk / otB. pen. B. I1. MozomuH. — M. : I[Ipocnekr, 2012. — T. 1. — 816 c.

20 HEKOTOPBIX BONpOCax NPHMEHEHHs OOIMX mojoxeHui ['paxnanckoro konekca Poccuiickoit ®eneparun 06
00s13aTeNbCTBaX M MX HUCIOJHEHWH : noctaHosienue [lnenyma BepxoB. Cyna P® ot 22 Hos6. 2016 1. Ne 54 //
bromnerens BepxosHoro cyna. 2017. Ne 1.

* besuk K. C. OnHOCTOpOHHEE M3MEHEHHE U PACTOPKEHUE JOTOBOPOB B rpakaaHCKOM mpaBe Poccuiickoii denepanui :
moHorpadwms / K. C. besuk. — Upkyrck : UpkyT. roc. yH-T, 2012. — 220 c.
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co cT. 1289 I'K P® mo ucre4eHun JbrOTHOTO CPOKa, MPENOCTABIEHHOIO aBTOPY,
3aKa34vK BIIPABE OTKA3aThCsl B OJHOCTOPOHHEM MOPSIKE OT aBTOPCKOrO JOTrOBOpA.
VYuuthiBasi, 4YTO TakOW OTKa3 SBISIETCS MPaBOMEPHBIM JIEHUCTBHEM, TO U HET
OCHOBAHMM JIJI1 IPUMEHEHUS] NPaBUJI 00 OTBETCTBEHHOCTH. Kpome Toro, 3aka3dmk
BIIPABE OTKA3aThCsl OT AaBTOPCKOIO JIOTOBOPa HEMOCPEACTBEHHO MO OKOHYaHUU CPOKa,
YCTaHOBJICHHOT'O JIOTOBOPOM JIJIsl €r0 MCIIOJHEHUs], €CJI JIOTOBOP K ATOMY BPEMEHHU
HE WCIOJIHEH, & W3 €ro YCJIOBUH SIBHO BBITEKAaeT, YTO IPU HAPYLICHUH CpPOKa
MCITOJIHEHHUSI IOTOBOPA 3aKa3YMK yTPAYUBAET HHTEPEC K JOTOBOPY.

HecMoTpst Ha TO, 4TO OHOM M3 OCHOBHBIX MPUYMH JUJISl 3aKPEIUIEHUS O0COOBIX
npaBui O JOTOBOpPE AaBTOPCKOrO 3aKas3a SBIIETCS YCHICHHAs 3allldTa «caadou
CTOPOHBI», T. €. aBTOpa, HOpMa O TMPEJOCTABICHUM 3aKa34lKy IpaBa Ha
OJTHOCTOPOHHUM OTKa3 OT JOTOBOpa SIBJISETCS ONMpPaBIaHHOW. DTO OOBACHSIETCS TEM,
YTO B NPAKTHUKE BO3HUKACT HEMAJIO CUTyallMil, KOrja IMPOW3BEICHUE CO3MACTCS C
HapyILIEHUEM YKa3aHHOIO B JOTOBOPE CPOKA, a 3aKa34uMK YK€ YTpaTWJI MHTEpEC K
CO3JaHHOMY IpOU3BeeHUI0. Hanmpumep, CTOPOHBI 3aKIIOYUIN aBTOPCKUN JOTOBOP,
COIJIACHO KOTOPOMY aBTOp O0s3aJcsi CO3AaTh CTUXOTBOPEHHE, KOTOPOE 3aKazuuK
IUIAaHUPOBAJI 3aYUTATh HA CBa/Jib0E CBOETrO pOACTBEHHUKA. B nurepaType npuBoasTcs
U Jpyrue IpUMEpHI, TPaBOMEPHOIO OTKa3a OT MCIIOJHEHUs aBTOPCKOIO JI0rOBOpa B
cilydae yTpaTbl HHTEPECA: HEBO3MOKHOCTh MCIIOJIb30BaHUS IPOU3BEACHUS B CUILY €r0
OTHOCMMOCTH K OIPEJEIECHHOMY COOBITUIO — CLEHApUd MNPOBEIEHUS OTKPBITUS
OJIUIMIUUCKUX WUTP, €CIU K MOMEHTY €ro HalMCaHUS OHU YK€ HA4yaJlKhCh; HAYYHO-
NPAKTHYECKHH KOMMEHTAPHIT K yTPAaTHBIIEMY CHTy 3aKOHOAATEIbCTBY -

WN3menenune u mpekpalieHre JOroBOpa BJEYET HACTYIUICHHWE MOCIEICTBUH,
3akperieHHbIX B CT. 453 'K P®. C 1 utonsa 2015 r. BBeJieHa HOpMa, MOCBSIICHHAS
BO3MEILIEHUIO YOBITKOB MpH mnpekpaiieHuu aorosopa (ct. 393.1 T'K P®). Cnenyer
OTMETUTh, YTO TOPSAOK HCUYHUCIEHUS YOBITKOB TIPU PACTOPKEHUH JIOTOBOPA,
3akpemieHHbii B cT. 393.1 'K P® ananormven mpaBuiamM HCYUCICHHS yOBITKOB,

PeAYyCMOTPEHHBIM JJIs JoroBopa noctaBku (cT. 524 'K P®). Kpome toro, ¢ 1 utons

! Kommenrapuii k I'paxaanckomy kogekcy Poccmiickoii deneparmn (yae6Ho-npakTrde- ckuii) k 4. 4 / mog pex. C. A.
CrenanoBa. — 4-e u3n. — M. : [Ipocnekr, 2015. — 456 c.
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2015 r. mosiBUIaCh BO3MOKHOCTh MPUMEHSITh K OTHOUIEHUSM CTOPOH M3MEHEHHOTO
WIH PacTOPTHYTOTO JOTOBOpA MOJIOKEHHS 00 0053aTeNbCcTBaX U3 HEOCHOBATEIHHOTO
oOoraiieHusl. [locnencTBust  pacTop>KeHUs ZIOTOBOPA, OTJINYHBIC OT
NPELYCMOTPEHHBIX 3aKOHOM, MOTYT OBITh YCTAHOBJIEHBI B COIVIAILIEHWU CTOPOH C
COOJIIOJICHUEM OTPaHUYEHUI CBOOOBI JOTOBOPA, YCTAHOBICHHBIX B MOCTAHOBJICHUU
[Tnenyma BAC P® «O cBoboae norosopa u ee Hpez[enax»l. Hampumep, B norosope
MOKET OBITh MPETYCMOTPEHO TaKOE€ IMOCIEICTBUE KaK BO3BpAT HCIOJHEHHOTO I10
JIOTOBOPY 110 MOMEHTa €ro pacropkeHus. OQHAKO Takoe MOCJIEACTBUE BpsI JIU
IIPUMEHHUMO JUJISI aBTOPCKOTO ):[OFOBOpaZ.

Takum o0OpazoM, B cilydae NpEeKpalleHUs aBTOPCKOrO JOrOBOpa CIENyeT
MPUMEHSTH 00IIIMe HOPMBI O MPEKPAIEHUN 00s13aTEIBCTB, a TaKXKe MpaBuiIa 00 u3Me-
HEHUU W PACTOPKEHUU TPaXKJAHCKO-TIPABOBOTO JOTOBOpA € YYETOM CHELU(PUKH
aBTOPCKOI0 JA0roBopa. B ciyyae HapymeHuss aBTOpOM CpOKa aBTOPCKOTO J1I0I0BOpPaA y
3aKa34MKa BO3HUKAET IIPAaBO HA OJHOCTOPOHHUHN OTKA3 OT JI0r0BOPA.

N3meHeHue ycloBH aBTOPCKOTO JOrOBOpPa MOXKET OBITh  CBSI3aHO €
IIPOJJICHUEM CPOKa aBTOPCKOIO JOroBOpa, C IIPOMJICHHEM IPEACTABICHUS
MIPOU3BEACHUS 3aKa34MKy IO JOTOBOPY 3aKa3a, C N3MEHEHUEM JKaHpa MPOU3BEICHMS,
C YBEJMYEHUEM WJIM, HA00OPOT, YMEHBIIIEHHEM CTAaBKH BO3HATPAXKICHUS U T. I
M3MeHeHne yCIOBUHM BHOCHUT B JOTOBOP HOBBIE DJJIEMEHTHI, HO JTO HE HMEET
OTHOILICHHMS K MPEKPALLIECHUIO z[OFOBopa3.

OcHoOBaHusA, yCIIOBUS W TOCIEACTBHSA IPEKPALIEHUS aBTOPCKOro JI0roBOpa
pErjlaMeHTUPOBaHbl KaK OOLIMMU TMOJOKEHUAMH TPaXAAHCKOTO 3aKOHOJATENbCTBA
(rmaBa 26 I'K), Tak ¥ HEKOTOpPBIMM CIIEIMAJIBLHBIMH HOPMaMHu aBTOPCKOrO Ipasa.
ABTOpCcKUEe n0roBOphl corjacHo HopmaM ['K P® mpekpamaioTcss mo cieayronmm
OCHOBAHMSIM: UCIIOJIHEHUE  0053aTeNbCTBA, OTCTYIHOE, 3ayeT, MpeKpalleHue

00s13aTeNILCTBA COBIIAACHUCM JOJDKHHKAa M KpCAUTOpa B OJHOM JIMIC, HOBAIlWA,

! Mocranosnenne [Tnenyma BAC P® or 14 mapra 2014 r. Ne 16 «O cBoOone norosopa u ee mpezenax» // BectHuk
BAC P®. 2014. Ne 5.

2 benoycos B.H. U3meHeHue 1 MpekpaliieHie JoroBopa aBTOpCKoro 3akasa // Baikal Research Journal. 2017. T. 8. Ne 2.
C.5.

3 Yepubiurea C.A. ABTOPCKHIi TOTOBOP B rpakIaHCKoM mpase Poccum. M., 2016, 104 c.
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MNpomICHUEC 10JIra, HCBO3MOKHOCTb HCIIOJIHCHHUA, HU3aHHUC aKTa T'OCYAapCTBCHHOI'O
opraHa, CMCPTb I'paKJiaHlHA, JUKBUAAIHA IOPUANICCKOTIO JIMIIA.

HpI/I 9TOM B CHIIY CHGHI/I(bI/IKI/I dABTOPCKOIro OJOroBoOpa 3TOT IICPCUCHL MOIKCT
OBITh AOIIOJIHEH HC TOJIBKO CIICOUAJIIbBHBIMM HOpPpMaMHM aBTOPCKOI'O IIpaBa, HO H
B3aMMHBIM COTJIalICHHUCM CTOPOH, HC IMPOTUBOPCHAIINM I[CﬁCTBYIOHIGMY

3dKOHOIATCIILCTBY.
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I'nasa 3. IIpo6;1eMHBIe acIeKTHI ABTOPCKHUX I0TOBOPOB

3.1 OTBeTCTBEHHOCTH B CHCTEMe AaBTOPCKHUX JOr0BOPOB

B cnoyyae HeucnosHEHHMS WM HEHAJJICXKAIETO HWCIOJHEHHUS CBOUX
00s3aHHOCTEM MO aBTOPCKOMY JOTOBOPY CTOPOHBI HECYT OTBETCTBEHHOCT.
OTBETCTBEHHOCTh IO aBTOPCKOMY JIOTOBOPY MOXET OBITH OIpe/esieHa Kak Mepa
rOCYIapCTBEHHOTO IIPHHYKICHIS HMYIIECTBEHHOTO XapaKTepa'.

3aKOHO/1aTE€TLCTBOM peaycMOTpeHa IpaKJaHCKO-TIPAaBOBas,
aAMUHUCTPATUBHAsA W YTOJOBHAs OTBETCTBEHHOCTh 3a HApYIICHHE YCJIOBUU
aBTOPCKOTO JI0rOBOpA.

B paMmkax rpaxaaHCKO-IpaBOBOM  OTBETCTBEHHOCTH aBTOp  WJIM  WHOM
nmpaBoo0Ia1aTesnb BIpaBe TPeOOBATh OT HAPYIIUTEIIS:

1) mpu3HaHUs NpaB;

2) BOCCTAHOBJICHHUS TOJIOXCHHUS, CYIIIECTBOBABIICTO 10 HapyIICHHUs IpaBa, U
MpPEKpalIeHNusl JCHUCTBUM, HApyIIAIIMX MpaBO WM CO3JAOIIAX YIpo3y €ro
HapyIICHUS;

3) Bo3MelIeHHSs YOBITKOB, BKJIFOYAs YITYIIEHHYIO BBITOY;

4) KOMITEHCAI[MH YOBITKOB;

5) KoMIIeHcalMu MOPaJIbLHOTO Bpe/a.

AJIMUHUCTpaTUBHAs OTBETCTBEHHOCTh HACTYMAaEeT 3a HaPYIICHHE MOJIOKCHUMN
cT. 7.12 KoAII P®. CoriacHo 3TOi cTaThe HE JOMYCKAeTCs BBO3, MPOJaXa, cladya B
MPOKAaT WIM HWHOE HE3aKOHHOE MCIOJIb30BAHUE SK3EMIUISIPOB MPOU3BEACHUN WIH
dboHOrpaMM B MENAX U3BJICUEHHUS JOXOJa B CIyYasX, €ClId OSK3eMIUISPbI
Mpou3BeJeHUN WiH (POHOTpAMM SIBISIOTCS KOHTpPa(aKTHBIMH B COOTBETCTBUH C
3aKoHOJATeILCTBOM P®d 00 aBTOpckOM TpaBe M CMEXKHBIX TIpaBax JHOO Ha
HK3EMIUISIPAX MPOMU3BEICHUN WM (POHOTPAMM yKa3zaHa JIOKHas MHpopMalus o0 ux

HU3rOTOBUTCIIAX, O MCCTAaxX HUX IIPOHU3BOJACTBA, 4 TAKIKC 00 06J'IaI[aTCJ'I$IX ABTOPCKHUX H

! Py6una A. OTBETCTBEHHOCTH CTOPOH 33 HAPYIICHHE aBTOPCKOro 1oroBopa // Ctpactroit Gymseap, 10. 2011. Ne 2-142.
C.34
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CMEXKHBIX TpaB, a PaBHO MHOE HApYIIEHHE ABTOPCKUX M CMEXKHBIX MPaB B IENAX
W3BJICYEHUS JTOXO/1A.

VYronoBHasi OTBETCTBEHHOCTH NpenycmoTpera cr. 146 YK P®. CornacHo
MOJIOKEHUSIM JIaHHOW CTaThU HE JIOMYCKAaeTCs MPHUCBOEHUE aBTOPCTBA (IJIaruar),
€CIM  3TO JesHUE NPUUYUHWIO KPYNHBIK  yimiepd aBTopy WIM  HHOMY
npaBoo0IaaTeNto, a Tak K€ HE3aKOHHOE HCIOJIb30BaHUE OOBEKTOB aBTOPCKOIO
npaBa WM CMEXHBIX IIpaB, a paBHO NPUOOPETEHHE, XpaHEHUE, IMEepPEeBO3Ka
KOHTpaaKTHBIX HK3EMIUSIPOB MPOU3BEACHUM WM (oHOTpaMM B IeJsIX COBITa,
COBEpIICHHBIE B KPYITHOM pa3Mepe.

B cootBerctBun co cT.1301 ['K P® B ciyyasx HapylieHUs: UCKIIOUYUTEILHOTO
mpaBa Ha TMPOUW3BEICHHWE aBTOpP WJIM WHOW MpaBooOsagaTenb Hapsay C
MCIIOJIB30BaHUEM JIPYTUX MPUMEHUMBIX CIOCOOOB 3alIUThl U MEP OTBETCTBEHHOCTH,
ycta"oBieHHbIX ['K P® (cratbu 1250, 1252 u 1253), BOpaBe B COOTBETCTBUU C
nyHkToM 3 ctatbu 1252 'K P® TpeGoBaTh 1o cBOEMYy BBIOOPY OT HaPYIIMTEIIS
BMECTO BO3MEIIICHUS YOBITKOB BBITIJIATHI KOMIICHCAIUU:

- B pa3Mepe OT JecCATH ThicAd pyoOsied a0 MATH MWIIMOHOB pyOIei,
OTpeIeNIIEMOM 10 YCMOTPEHHUIO CY/Ia;

- B JIBYKpPaTHOM pa3Mepe CTOMMOCTH OHK3EMIUIIPOB MPOU3BEICHUS WM B
JBYKpDAaTHOM  pa3Mepe CTOMMOCTH TIpaBa  HUCIOJb30BaHUS  IPOU3BEICHMUS,
OTpeIeNIIEMON UCXO0IS U3 IIEHBI, KOTOpasi MPU CPABHUMBIX OOCTOSITEILCTBAX OOBIYHO
B3MMAETCs 33 PAaBOMEPHOE MCIOJIb30BAHUE MPOU3BEICHHSI.

OTBETCTBEHHOCTh aBTOpa MO JOTOBOPY OO0 OTYYKICHUH HCKIHOYUTEIHLHOTO
npaBa Ha MPOU3BEACHUE W M0 JIUIEH3UMOHHOMY JOTOBOPY OrpaHWYEHAa CYMMOM
peanbHOrO ymiepOa, NPUYUHEHHOTO JPYyrod CTOpPOHE, €eCIM JIOTOBOPOM HE
MPEAYCMOTPEH MEHBIIIUKM pa3Mep OTBETCTBEHHOCTH aBTopa. B ciydae HencnoaHeHus
WM HEHAJJIeXKAIero MCIOJHEHUsI JOTOBOpa aBTOPCKOIO 3aKasa, 3a KOTOPOE aBTOP
HECET OTBETCTBEHHOCTb, aBTOpP OOs3aH BO3BPATUTh 3aKa3uWKy aBaHC, a TaKKe
YIUIaTUTh €My HEYCTOWKY, €CJIM OHa MpeaycMOoTpeHa JoroopoM. [Ipu stom oOmiuii
pa3Mep yKa3aHHBIX BBITJIAT OTPAHWYEH CYMMOM pealbHOTO yIepOa, MPUIMHEHHOTO

3dKa349HUKY.
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Ecnu ogHa W3 CTOpOH aBTOPCKOrO JOTOBOpa HAPYIIAET CBOM JOTOBOPHBIE
00s13aTENIbCTBA, TO BO3HHKAET OTBETCTBEHHOCTh 3a HAPYIICHHE O005S3aTEIbCTB,
KoTopas peryaupyercs rinaBamu 25 u 70 'K PO.

Hapymrens o0s3aH BO3MECTUTH YOBITKH, BO3HHUKIIHE Yy JIPYrOd CTOPOHEI.
YObITKH onpeaesitores B cooTBeTcTBUU O CT.15 'K P®. CooTHolleHne yOBITKOB U
HeycTolku perynupyerca cratbet 394 'K P®. B uwacTHOCTH, HEyCTOHWKA MOXET
OBITh B3bICKaHA CBEPX YOBITKOB, €CJIM 3TO MPETYCMOTPEHO IOTOBOPOM.

He3aBucuMo oT yOBITKOB U HEYCTOMKHU C HAPYIIMTENS MOXKET ObITh B3bICKaHa
JICGHEe)KHAsT KommeHcauusi MopaiabHoro Bpeaa (ct.151, 1099-1101 TK P®[39]).
Opnako Takasi KOMIIEHCAIMSI MPETyCMOTPEHA TOJBKO 3a HapyIICHHE JHUYHBIX
HEUMYILIECTBEHHBIX MPAaB: MPUCBOCHUE aBTOPCTBA, HENPABWIBHOE YKa3aHUE UMEHH
aBTOPA, HCKAKCHHE IPOM3BEICHNUS .

B Tex ciydasx, korja 00s13aHHOCTH Tepe/l 3aKa3uyMKOM MPUHUMAIOT Ha ce0st
HECKOJIbKO COaBTOPOB, MMEET MECTO TPa)xJTaHCKO-TIPABOBOE 00s3aTEIBCTBO CO
MHOKECTBOM JIUI HA OJTHOM €ro cTopoHe. Ha 3TOT cueT B pOCCUUCKON IOpUIMYECKOU
JUTEpaType B TEUEHHE [JIUTEIBHOIO BPEMEHU BEOYTCS JUCKYCCHUH MEXIY
CTOPOHHUKAMH COTHAAPHON’ U JOICBON- OTBETCTBEHHOCTH COaBTOPOB.

B3bickaHue aBTOPCKOTO BO3HATrPaXJACHHsS WIM TNPUYNHEHHBIX YOBITKOB B
JIOJIEBOM TOPSAKE BO3MOXKHO JIMIIb C T€X COABTOPOB, KOTOPBIE HAPYILIWIW CBOU
o0si3aTeNbcTBA MO JOTOBOPY. BO3/0XKeHHE OTBETCTBEHHOCTHM Ha COaBTOPOB,
BBITIOJIHUBIIIUX CBOHM JOTOBOPHBIE 00S3aTENbCTBA, HEAOMYCTUMO, TaK KaK JJIsl ATOTO
HEOOXOJIMMO JI0Ka3aTeIbCTBO MX BHUHBI, KOTOpas B JAHHOM CIyd4ae OTCYTCTBYET.
BriieckazanHoe MOXKET ObITh H3MEHEHO COTJIAIICHUEM CTOPOH.

OcHoBaHusA, 00BEM TIOJIH30BATENSI OTBETCTBEHHOCTH TAaKXKE OMPEIEISIOTCS
KOHKPETHBIM aBTOPCKUM JOTOBOPOM, a TaK)K€ HEKOTOPHIMHU OOIIUMH TOJIOKEHUSIMHU
TPOXIAHCKOTO  3aKOHOJATENhCTBA.  Hambonee  THUNWYHBIMHU — HapYIICHUSMU

aBTOPCKOr0 JIOrOBOpA 3aKa3uuKaMu (IIOJIb30BATENSIMU) SIBIISIIOTCS: HapYIICHHE

! Xoxmos B.A. ABTOpCKOE IPaBO: 3aKOHOJATENLCTBO, Teopus, mpaktuka. — M.: 'opozen, 2017. . 182

2 Gurypuna H.H. Cozmanme npowusBeneHHs H300pa3UTENbHOIO MCKYCCTBa IO JOroBopy 3akasa // Poccuiickoe
npaBocyaue. 2016. Ne 7. C. 81-93.

® TaBpuos 9., [aprios K. JoroBopsl 3aka3a Ha CO3IaHIE aBTOPCKHX POM3BeIeHHIT/X03siicTBO 1 mpaBo. 2013. Ne
3.
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OOS3aHHOCTH  HCMOJb30BaTh  NPOU3BEACHUE;  HECBOEBPEMEHHAash  BbIILIATA
BO3HArpa)/JICHUS; HWCIOJIb30BAaHUE MPOU3BEJCHHUS B OOJBIIMX 00BEMAax, YEM STO
IPEIOCTABIIEHO JOTOBOPOM.

OTBETCTBEHHOCTh 3aKa3yMKa 3a HCIOJIb30BAaHUE IPOMU3BEICHUS HACTyNaeT
HE3aBHCHMO OT IMPUYMH, KOTOpbIE MOMELIAIM €My HCHOJIb30BaTh OJ00PEHHOE
IIPOU3BE/ICHUE. CrenuanbHple CaHKUMM IO OTHOIIEHHIO K  3aKa3yuKy
(monp30BaTeNto) B BUAE MITPAPHONH HEYCTOMKM WK (PUKCUPOBAHHONW CYMMBI, MOTYT
OBITh YCTAHOBJICHBI 3a HApYILIECHUE MPUHAIJICKAILIETO aBTOPY IMPAaBO Ha 3alIUTY
MIPOM3BENICHUS OT UCKAKEHUS; TIepeiada MPOU3BEACHHS 111 MCTIOJIb30BaHUS TPETHUM
JUIAM, €CIM AaBTOPCKUI JOroBOp TakKOro TMpaBa IO0JIb30BATENIO NPSIMO HE
PEI0CTaBIISET.

Buner HapymeHuil aBTOPCKHMX JIOTOBOPOB TMPEACTABISIETCS BO3MOXKHBIM
KJIACCU(PUIIMPOBATh B 3aBUCUMOCTH OT HAPYLIEHUS TOTO WJIM HWHOTO aBTOPCKOIO
npasa. B 11e710M MOXKHO BBIIEIUTD CIEYIOIINE MPYIIbl HAPYIICHUMA:

1. HapymieHus JMYHBIX HEWMYIIECTBEHHBIX HWHTEIJIEKTyalbHbIX mpaB. K
JTAHHOW TpyIIe OTHOCATCA: IUIaruar, MPUHYXKICHHE K COaBTOPCTBY, HapylICHHE
npaBa Ha 3allUTy penyTalud aBTOpa WIM HCHOJHUTENs, OOHapOJOBaHUE
npousBeneHusi 0e3 corjacusi aBTopa, HApyLIEHUE IpaBa Ha HENPUKOCHOBEHHOCTh
npousBeneHus. Hanbonee yacteiM HapyuieHueM siBisieTcs ruaruat. [lmarmat — 3to
CaMOBOJIbHOE€ OOHApOJIOBAHHWE OMNPENEICHHBIM JIMLIOM TOJI CBOMM HMEHEM
IPOU3BENIEHUS, CO3/IaHHOTO IPYTUM aBTOPOM.

2. Hapymenus WCKIIOYMTENBHOTO TipaBa. Mcmonb3oBaHue 0OBeKTa
WHTEJUIEKTYaJIbHOM ~ COOCTBEHHOCTHM  NPABOMEPHO  TOJBKO C  pa3pelieHust
npaBoobnanarens. lMcnonp3oBaHue MPOU3BEACHUA NPU OTCYTCTBUHU pa3pelieHus
npaBooOIaAaTeNs ABISETCS HAPYIICHUEM WHTEIJIEKTYyalIbHBIX aBTOPCKHUX JOTOBOPOB,
nOCKOJbKY M. 3 c¢T. 1229 T'K P® ycranaBiuBaeT mpsiMO 3alpeT Ha UCIOJIb30BAHKE

pPE3yNbTaTOB HWHTEUICKTYabHON JIEATeTLHOCTH 0€3 corjacusi MpaBooOJIagaTesl.
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Peanuzanus UCKIIIOUMTENBHOTO MpaBa TPEThUMU JIUIIAMHU 0€3 3aKIIF0UEHUs TI0TOBOpa
C aBTOPOM HApYIIAET [paBa MpaBooOIaaTes.”

CriocoObl 3alUThl MOXKHO pa3/IeUTh Ha JIBa: 00IIMe U cnenuaibHbie. Oomme
CHOCOOBI 3allUTBl — 3TO CMOCOOBI, mpeaycMoTpeHHsie B cr. 12 T'K PO, a
CHeluaibHble — 3TO MaTEPHAIBHO-TIPABOBBIE MEPhI MPUHYAUTEIBLHOIO XapakTepa,
NpPUMEHSIEMbIE [IJI1 BOCCTAHOBJICHUS HAPYIIEHHBIX HCKIIOYUTEIbHBIX aBTOPCKHUX
JIOTOBOPOB, a TAKIKE MEPBI TPAXKIAHCKO- IPABOBOH OTBETCTBEHHOCTH.

CrneunaibHbIMU  CIIOCOOAMM  3allIUThl ABTOPCKHUX JOTOBOPOB MPU3HAIOTCS:
nyOJuKalus peleHrs cyla O JONYIIEHHOM HapyLIEHUU; U3bSITHE MaTEPUAIBHOIO
HOCHUTEJIS; JUKBUAALMS IOPUAMYECKOrO0 JMIA WIA MpeKpalleHHe perucTpaluuu
WHJUBUyAIbHOTO TIPEANPUHUMATENS 32 HEOJHOKpATHbIE TpyOble HapyIICHUS
UCKIIIOUYUTEIFHOTO TMpaBa; BbIIJIaTa KommeHcauuu. [Ipm 3TOM npH HapylleHUU
UCKIIIOUUTEIFHOTO TIpaBa W JIMYHBIX HEUMYIIECTBEHHBIX TIPaB aBTOpa MOTYT
MPUMEHATHCA U O0IME W CHelUalbHbIe CIOCOOBI 3alllUTHI, IPU HAPYIICHUU WHBIX
MpaB aBTOpa MPUMEHSIOTCS TOJIBKO OOIIME CITOCOOBI 3AIUTHL .

[Ipu mpruMeHeHuu crnocoOOB 3alIUThl ABTOPCKUX JOTOBOPOB, YCTAHOBJIEHHBIX
IpaKIaHCKUM 3aKOHOJATEIbCTBOM, MOKHO BBIICIUTH JBE (DOPMBI FOPUCIUKIIMOHHAS
U HE OpUCAUKUIMOHHAs ¢opMa. 3aliuTa aBTOPCKUX JIOTOBOPOB  SBIISIETCA
IOPUCAUKIIMOHHOM, €CJIM JIMIO, PaBa U 3aKOHHBIE MHTEPECHI KOTOPOrO0 HapyLIEHBI,
oOpamaercss 3a 3allMTOM HApYUIEHHBIX WM OCIHOPEHHBIX TMpaB B CY/I.
Heropucnuknuonnass ¢opma oxBaTbiBaeT co00M JACUCTBUS  (PU3UYECKUX U
IOPUIMYECKUX JIMI MO 3alUTE€ HAPYIIEHHBIX WM OCIHOPEHHBIX AaBTOPCKHUX
JIOTOBOPOB,  KOTOPBIE€  COBEPILAIOTCS  CaMOCTOSITENIbHO, 0e3 oOpalieHus B
roCy/lapCTBEHHbIE OpraHbl. THIUYHBIM CIHOCOOOM MpU Takod (opme 3auuThl
ABJIIETCSI caMO3alUTa, KOTOpas pealu3yercsl, Kak NMpaBWIO, MyTeM MpPeIbsSBICHUS

MNPCTCH3MU HCIIOCPCACTBCHHO JIMIY, JOIIYCKAIOIMICMY HAPYIICHUC ABTOPCKHX

! Kacumosa 10.B. 3ammra npaB aBTOpOB NPH CO3IAHHH My3BIKAIBHOTO MpOM3BeAcHHs // BeCTHUK MarmcTparypsl.
2015. Ne 3 (42). C. 172-173.

2 Hesrosoposa B.J1. Hapymenue u 3ammra aBropckux npas // Hayansrii anpmanax. 2016. Ne 5-1 (19). C. 426-430.

¥ JlabinoB A.FO. CyneGHast 3ammra aBTOPCKUX IpaB B ceTH uHTepHeT // Hayumsiii anpmanax. 2016. Ne 8-1 (22). C.
354-357.
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noroBopoB. OJHAKO ciexyeT OTMETHTb, UYTO IOPUCIUMKLIHUOHHAS ¢GopMa 3alluThl
aBTOPCKHUX JIOTOBOPOB Oosiee d(pekTrBHA, YeEM HEIOPUCTUKITMOHHAS.

Haubonee octpoii siBisieTcst mpodiaemMa 3aliuTbl aBTOPCKUX JOIMOBOPOB B CETU
Hutepuer. [Ipobiema nposiBisieTcst B TOM, 4TO JO0Ka3aTh (PaKThl HAPYIIEHUN U UHBIX
OOCTOATENBCTB, UMEIOIIMX 3HAUYEHUE Ui Jena, — CloxkHO. llpu wucnonb3oBaHuu
TEXHUYECKUX CPEJICTB 3aIlMThl aBTOPCKUX JIOTOBOPOB TAaKXKE CYLIECTBYIOT
npoGiieMbr’. B 4aCTHOCTH, TEXHMYECKHE CPEICTBA 3AlMTHI OrPAHMYMBAIOT HIM HE
JIONYCKAlOT JOOPOCOBECTHO OCYIIECTBIISIEMOE TI0JIb30BATENSIMU HCIOJIb30BaHUE.
[TonoGHBIE OrpaHUYEHMS CBSI3aHBI C OTCYTCTBMEM PEAJbHBIX CIOCOOOB 00OECIEUUTH
aBTOMATUYECKOE pAaClO3HABAHUE 3aKOHHOIO WCIONb30BaHUA OT HE3aKOHHOTO.
Hampumep, KONMpOBaHME HCKIIOUUTEIBHO B JIMYHBIX LEIAX OT HE3aKOHHOIO
KOMUpoBaHus.”. MHDOPMALHOHHBIM — [OCPEIHUKOM, COTTACHO | paykIaHCKOMY
Konekcy Poccuiickoii @enepanuu, sBISETCS JIMLIO, OCYIIECTBILIIOLIEE MEpenavy
MaTepuaiga B MHQOPMAIMOHHO-TEJIEKOMMYHUKAIIMOHHOW CETH, B TOM YHCJIE B CETU
«HTEepHETY», MU0, MPEAOCTABIIAIONIEE BO3MOKHOCTh pa3MELIeHUs] MaTepuana Win
uHbopMaluy, HEoOXOOUMOM JJii  €ero IMOJIy4eHHUs C  HCIOJIb30BAHUEM
MH()OPMAIMOHHO-TEJIEKOMMYHUKALIMOHHOM ~ C€TH,  JIMLO,  [PEeJOoCTaBISIOIIEe
BO3MOYHOCTb JIOCTYIA K MAaTepUaly B 3TOH ceTn”.

B oredectBeHHOM cermeHTe cet VHTEpHET 3amuTa aBTOPCKHUX JIOIOBOPOB
OCYUIECTBIISIETCS. Ha HECKOJIbKMX 3Tamnax. [locyneOHas mpouenypa yBeIOMIIEHUS O
IPAaBOHAPYUICHUH BKJIIOYAET OOS3aHHOCTh IOCPEIHUKOB TPEJOCTABIATh CBOU
KOHTAKTHBIC JaHHBIE B OOILIUNA JOCTYM, a TakXe TpeOOBaHWE K MPaB0o00JIaaTelsM
000CHOBBIBaTh TpeOOBaHUsl 00 OrpaHUYeHUN AocTyna K uHopmanuu. HopmatusHbie
MOJIO)KEHUSI B 3TOM 00JacTH HECOBEpPUIEHHBbI B CHUJYy OTCYTCTBUS KakKuxX- JIHOO

rapanTui ux ucrnoiHeHus. Ha cyneOHoM sTane ocriapuBaHUsl HAPYIIEHUNA aBTOPCKUX

! Yanos JI.JI. 3ammra aBTOPCKHX IpaB B HHTepHeTe // Momonoi yuensit. 2016. Ne 18 (122). C. 334-336.

2 Mupckux M.IO. OxpaHa u 3ammTa aBTOPCKHX TpaB // AKTyalbHbIE TEOPETHUECKHE M IPAKTHUECKHE BOIPOCKHI
Pa3BUTHSI IOPUANIECKON HayKH: OOIIETOCyIapCTBEHHBIN M pernoHaNIbHbIHN acriekTsl. 2014. Ne 1. C. 310-318.

* Jlabizos A.IO. HocyneOHoe paspeiieHue criopoB 00 aBTOPCKOM TpaBe B cetu MHTepHEeT: MexkayHapoIHas HAyIHO-
npakTrdeckas KoHpepeHnus: «CoBpEeMEHHOE COCTOSHHE U MEPCIEKTUBBI PAa3BUTHS POCCHUICKOTO M MEXIYHAPOIHOTO
3aKOHOJATENLCTBA»: COOPHHUK cTareld MexayHapoAHOH HaydHO-TipakThdeckoi kondepeniuu (10 aBrycra 2016 r., .
Camapa). Ya: ADTEPHA, 2016. C. 11 — 14.
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JIOTOBOPOB, KaK MBI YK€ OTMEYaIH paHee’, MCIIONB3yeTCs OIBIT, HAKOIUICHHBIH B
CyIeOHOM TMpakTUKe, a TakKe TOJOKEHUS HOPMATHBHBIX AaKTOB B 00JacTu
KJacCU(pUKaUU WHPOPMALMOHHBIX ITOCPEJHUKOB M YCIOBHI OrpaHUYEHHS] HX
OTBETCTBEHHOCTH 33 IIPOTUBOMPABHbIE ICHCTBHS MMOTb30BATEICH.

Tak, B pemernnu Mocropcyna ot 17 anpenst 2015 r. mo aemy N 3-194/2015 o
uckoBomy 3asBieHni0 OOO «Komnanusi «Hame KuHO» K msaTu mposaiiaepam
XOCTHHTA O 3alllUTe UCKIIOYUTENbHBIX NpaB Ha punbMm «Tpu borateips. Xoa koHEMY
K OTBETYMKAM IIPUMEHEHA Takas Mepa 3alluThl, KaK 3alpeT CO3JaHHsI TEXHHUYECKUX
YCIIOBUI, 00ECIIEYMBAIOIINX Pa3MEIICHHUE, paCIPOCTPAHEHUE U MHOE MCIOJIb30BaAHUE
Ha COOTBETCTBYIOIIMX CTpaHULAX calToB B ceTu HHTEepHET yKa3aHHOIO
ayJJMOBU3yaJIbHOTO IIPOU3BE/ICHUS, C B3bICKAHHEM C HUX CYJEOHBIX pacXo0B B BHJIE
YIUIAYEHHON TOCYAapCTBEHHOW MONUIMHBI. Panee MocropcyaomM ObLIM TPHUHSTHI
npeIBapUTENbHbIE  OOECHEUUTENbHBIE  MEpbl, HalpaBiICHHbIE HAa  3aLIUTY
VCKJIFOUYNTEIBHBIX IIPaB UCTLA, KOTOPBIE COXPAHAIOT CBOE JIEWCTBHE 10 UCIIOJHEHUS
HACTOSIIEro penieHus: cyaa. [IpuMeuaTenbHO, 4TO B Marepuaiax JaHHOrO Jena
OTMEYEHO, YTO JIMIIA, Pa3MECTUBIINE YKa3aHHBIA (UIbM Ha cailTax OTBETUYMKOB, HE
YCTaHOBJICHBI, T.€. OHU peaJbHO M30€Xalld MEp OTBETCTBEHHOCTH 3a CBOM JI€HCTBUSA
110 3arpy3Ke He3aKOHHOT'O KOHTEHTA B CETh.

[Tokazatenen u cunenyroomuii npumep. Pemenuem OpioBCKoro o00JacTHOTO
cyna ot 23.11.2011r. TpeboBanus 3asBUTENS ObUIA YOBIETBOPEHBI, TOCKOJIBKY OBLI
npu3HaH (PaKT HE3aKOHHO HCIOJIb30BAaHUSl B AaruTallMOHHBIX MaTepuallax TeKcTa
necHu «Hamr myTe Kk BepmrHam O0€CKOHEYHO TPYJEH...», aBTOPOM KOTOPOM SIBIISETCA
KOMIT03UTOP, M03T Makapesud A.B. Cyn He npu3Hal T0BOAbI OTBETYMKA O TOM, YTO
yKa3aHHbIE MaTepHalibl HOCSAT UH(POPMAIIMOHHBIN XapaKTep.

Hopwma cr. 1274 T'’K P® He MOXeT pacnpoCTpaHSIThCS Ha ONMyOJMKOBAHHE B
arUTallMIOHHOM [€YaTHOM MaTepHalie TEKCTa MY3bIKaJIbHOIO IPOU3BEICHUS,

MOCKOJIbKY B HEW YETKO OMNpeJeieH MCYEPIbIBAOIINNA TMepeueHb CIoco00B

! NlaBbimor A.IO. CyneGHas 3amuTa aBTOpCKHX npaB B cetn Mureprer // Hayunsiit anbmanax. 2016 r. N8- 1(22). C.
354-357.

2 JNlabior A.}O. 3amura ABTOPCKUX NpaB B CETH HMHTEPHET: 3apyOeKHBI M OTEYECTBEHHbIH omblT // Ycrexu
COBpEeMEHHOU Hayku U obpazoBanms. 2016. T. 4. Ne 11. C. 45-48.

® Mocranosienne Cy/a 10 HHTEIUICKTYaTBHBIM paBaM ot 22.06.2015 N C01-524/2015 o nemy N A40- 66554/2014. //
CIIC «KoncynpranTlnrocy
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WCITOJIb30BAaHUSl MPOU3BE/ICHUS, KAKOBBIMU SIBJIAIOTCS: BOCIIPOM3BENCHHE B IIpecce,
coobmienue B 3pup miam no kabemro, TO eCTh B CPEICTBAX MAacCOBOM MH(pOpMAIIUU.
Kpome TOro, TekcT mecHM He SABIAETCS CTaTbedl MO KaKUM-TMOO BOIpOCaM
(3KOHOMHYECKHM, MOJUTUYECKUM, COLMAIBHBIM, PEIUTHO3HBbIM). Takxke cya He
COIJIACUJICS C IOBOJIAaMU OTBETUMKA, COTJIACHO KOTOPBIM aBTOPOM TEKCTa IMECHU OBLIO
naHo cormacue. Cyn ykaszaja, 4TO B COOTBETCTBMM €O CT. 1286 mpaBa Ha
UCIIOJIb30BAaHUE TPOM3BEJIECHUA, B TOM UHCIE€ HAa €ro BOCIPOU3BEICHHE,
pacnpocTpaHeHue, nepepaboTKy, MOTYT MepeaBaThCsl TOJIbKO IO JMIEH3MOHHOMY
norosopy.t

B ciiydae HapylieHHH aBTOPCKUX JOTOBOPOB KOMIIEHCAIUSI PACCUUTHIBAETCS 3a
KaXAblH OOBEKT aBTOpCKOro mpaBa ¢oTorpaduio M 3a KaXAbld Cilydail ero
HE3aKOHHOTO ucnonb3oBanud. Tak, dororpad oOpaTuics B Cyd € HCKOBBIM
3asBJICHUEM K 3aKpbITOMY aKIIMOHEPHOMY OOILECTBY O B3bICKAHUU KOMIICHCAIIMU 32
HapylIeHUE aBTOPCKUX JI0TOBOpPOB. VckoBbie TpeboBaHus Mcren, MOTUBHPOBAI TEM,
YTO UM MO 3agaHuto OTBeTunka ObLIO caenaHo 37 ¢ororpaduil. 3a BHINOTHEHHYIO
paboty OtBeTunk He 3amnaTwi MCTIy Bo3HarpaxjaeHus, Oojiee TOro, pa3MecTHll
naHHble QoTorpaduu Ha cBOMX O(QUUHMAIBHBIX cTpaHulax B cetn «MHTepHeT» 0€3
ykazaHus aBTopa. [1o mHenuto VcTtia, cBoumu aeictBusiMi OTBETYMK HApYIIMII KaK
€ro MMYILECTBEHHBbIE aBTOPCKHE IpaBa (IpaBa BOCIPOU3BEIAECHUE, JTOBEICHUS 0
BCEOOIIEr0 CBEJIEHUS), TaK M JMYHbIE HEMMYLIECTBEHHbIE IpaBa (MpaBO HA MMS).
Cynom B yJOBJIETBOPEHUN UCKOBBIX TpeboBanuii McTiyy oTkazaHo.

CynoM anemnsiuMoOHHOM MWHCTaHIMM PemeHne cyaa NEPBOM MHCTAaHLIHU
OTMEHEHO Ha OCHOBAHHWH TOTO, YTO:

1. Cynom nmepBOMl MWHCTaHIMM ObUI CAETAH HEBEPHBIH BBIBOJ O
HEJIOKa3aHHOCTHU dakra M3TOTOBJICHUS doTorpaduii Hctuom u3-
3a HempecTaBjieHus (poroanmnapaTta, HeCMOTpss Ha TO, 4To McTiom B KadecTBe
J0Ka3aTeNbCcTBA OBLT TPEICTaBICH KOMIIAKT-IUCK, COJEpKAIllUi OpUTrHHAJIbHbIE

dboTorpadpuyeckue nmpousBeaeHus U HHGopmalro 00 aBTope.

! CkoBnenp A. KpaTKI/Iﬁ 0630p CyHCGHOﬁ MpaKTUKKU IO AejaM O 3allUTC aBTOPCKHUX IIpaB Ha TEKCT IICCHHU.
[DmexTpoHHBII pecypc]. Pexum JocTyna:
https://zakon.ru/blog/2016/4/13/kratkij_obzor_sudebnoj_praktiki_po_delam_o_zaschite_avtorskih_prav_na_tekst pesni
42918


https://zakon.ru/blog/2016/4/13/kratkij_obzor_sudebnoj_praktiki_po_delam_o_zaschite_avtorskih_prav_na_tekst_pesni_42918
https://zakon.ru/blog/2016/4/13/kratkij_obzor_sudebnoj_praktiki_po_delam_o_zaschite_avtorskih_prav_na_tekst_pesni_42918
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2. CynoM  mepBOM  WHCTAHIIMU CACNAH  OIMMMOOYHBIA  BBIBOJ O
HEJIOKa3aHHOCTU pasMmernieHus Gotorpaduid, caenaHHbix Mcriom, Ha oduImaibHBIX
cTpanuiax OTBETYHKA.

3. CynoM mepBoii MHCTaHITUU ClIeJIaH HeOOOCHOBAHHBIN BBIBOJI O TOM, YTO
Mexay Hcrumom m OTBeTYMKOM OBUI 3aKJIIOYEH JOTOBOpP ABTOPCKOTO 3aKasa, B
COOTBETCTBUM C YCIIOBUSMH KOTOPOTO MPOU30IUIO OTUYKJECHHUE HUCKIIOUYUTEIbHBIX
MpaB aBTOpa Ha MPOMU3BEJCHUE, HECMOTPSI HAa TO, YTO JIAHHBIA JOTOBOP HE ObLI
noanucad McTioM, 4To B COOTBETCTBUU C MYHKTOM 2 ctathil 1234 ['paxkaaHCKOro
kojekca Poccuiickoii Deaepaiiuu HECOOTIOICHUST MUCHMEHHONW (POPMBI J10rOBOpaA
OTUYXJCHUS UCKITIOUNTEIbHBIX IIPaB BJICUET €ro HEJCHUCTBUTEIBHOCTD.

4, CynoMm TmepBOl MHCTAaHIIMM JaHA HEBEpHas OIEeHKa (DAaKTy OIUIaThI
OtBetunikoM UcTily mpoe3ia M MPOKUBAHUS B KAYECTBE BO3HArpPaXKACHUS 3a
BBHITIOJIHEHHYIO pa0oTy, TaK KakK JIaHHBIE TUIATEKU CTOMT paccMaTpHUBaTh B KaueCTBE
BO3MEIIICHUS PACXO/IOB, @ HE KaK BO3HATrPakICHHE 3a BHIMIOJHEHHYIO paloTy.

Takke aneusIIMOHHOM CYI0OM OTMEYEHO, YTO Kaxaas (oTorpadus sBiseTcs
CaMOCTOSITEJIbHBIM TTPOU3BEJACHUEM, U KOMIIEHCALIUSI PACCUMUTHIBAETCS 3a KaXKIYHO
dboTorpaduro 1 3a KaKJIbIM Cydail €€ HE3aKOHHOTO MCIOJIb30BaHUS.

B utore, cynoM aneyuisiiuOHHONM OTMEHEHO Pelienue cyia mepBod MHCTaHIUA
¥ BBIHECEHO HOBOE pelieHue 00 YIOBJICTBOPEHHUU HCKOBBIX TpeboBanuii Mctia B
4acTH, B3bICKaHUU ¢ OTBETUYMKA KOMIICHCAIIMM 3a HapyIIEHWE UMYILECTBEHHBIX TIPaB
U KOMIIEHCALlUH MOPaJIbHOTO Bpea 3a HapyIlIeHUE JUYHBIX
HEUMYIIIECTBEHHBIX MPAB aBTOpPa, a TaKXKe KOMIIEHCAllUM BCEX  PacXOJOB,
TOHECEHHBIX VICTIIOM [PH PACCMOTPEHNH HACTOSIIErO Aea .

Hapymienue UCKII0UMTENbHBIX aBTOPCKUX JIOTOBOPOB HE BICYET KOMIIEHCALIUU
MOpPaJILHOTO BpeJa, TaK KaK HCKIIOYHUTEIbHBIE TMpaBa HE SBISIOTCS JIMYHBIMU
HEMMYIIIECTBEHHBIMU TpaBamMu. Hampumep, ABTOp KHUTH oOpaTwiach B CyI K
OOmiecTBY € OrpaHUYCHHOW OTBETCTBEHHOCTHIO C WCKOBBIM 3asBIICHUEM O

B3bICKAHMHW KOMIICHCAIMM 3a HAPYIICHUC MHNCKIIOYUTCIBHBIX IIpaB, a TaKXKe

! AnemsnrnonHoe omnpeaeneHue CyneOHONW KOJJIETMH 1O TpaKHaHCKuM JenaMm BepxoBHoro cyma Kapauaeso-
Uepkecckoit Pecriy6muku ot 02.03.2016 o gemy Ne 33-176/16 // CTIC «KoncynbranTtIImrocy


http://www.consultant.ru/document/cons_doc_LAW_64629/26479f35ea4ceb422ecc82a4aeb1aab94d70e92f/
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KOMIICHCAlluh MopainpHOro Bpeaa. I[lo wmuHenunto UMcertunpl, HapymeHne ee
HCKJIIOYUTEIBHBIX MPaB BEIPAXXEHO B TOM, uTO M3aaTenscTBOM ObLTa M3/jaHa €€ KHUTa
0e3 ee pa3peleHus.

CynoMm TiepBOi MHCTAHIIMM HCKOBBIC TPEOOBAHUS YAOBICTBOPEHBI B YacTH
B3bICKAHUSl KOMIIEHCAllUM 3a HApYyLIEHUs HCKIIOUUTENbHBIX IpaB McTuupl, c
YMEHBIIIEHUEM 3asBIICHHBIX TPEOOBAaHMIA, B KOMIICHCAIIMM MOPAJIBbHOIO Bpeaa
oTkazaHo. CyloM aneyyIiUMOHHOM HWHCTAaHUMU 3a04YHOE pELIEHUE CyJa IepBOU
WHCTAaHIIMM OCTaBJI€HO 0€3 HW3MEHEHWs Ha OCHOBaHUM TOTO, YTO 3asBICHHBIN
Hctuueir pazmep KOMIICHCALIMM 34 HAPYLICHHE HCKIIOUUTEIBHBIX TPAB SBISECTCS
3aBBIIICHHBIM, & KOMIICHCALIUSI MOPAJIbHOIO BpEla 32 HAPYIICHUE UCKIIOUUTEIbHBIX
IIpaB JEUCTBYIOIIMM 3aKOHOJATEIBCTBOM HE MPEAYCMOTPEHO, TAK KAK JAHHOE IIPaBO
HE OTHOCHUTCA K JIMYHBIM HEHMMYIIECTBEHHBIM IpaBaM, 3a HAPYIIEHUE KOTOPBIX
MPeIyCMOTPEHa KOMIICHCALIHS MOPATBHOTO Bpe/a'.

BrinonHenne paboT MO PEeNaKTUPOBAHUIO TMPOU3BEACHHS HE TMOPOXKIAeT
00s13aHHOCTH aBTOpA YKa3bIBaTh PEIAKTOPA B KAUECTBE COABTOPA.

[I. oOpaTuiics B Cyll C UCKOBBIM 3asiBICHUEM K aBTOPY KHUTH O NMPU3HAHHUH
COAaBTOPCTBA, KOMIICHCALIMM MOPAJIBHOTO Bpeda 3a HApYLICHUE JIMYHBIX
HEUMYIIECTBEHHBIX MPaB, KOMIICHCAMHU 33 HAPYILICHUE UCKIFOUUTEIbHBIX aBTOPCKUX
JIOTOBOPOB, IOJIOBMHBI J0XO0JA, IOJYYEHHOIO 3a HCIIOJIB30BAHUE JIMTEPATYPHOIO
npousBeaeHus. Kak ciemoBasio M3 TEKCTa HMCKOBOrO 3asBieHus, Mceren B
COOTBETCTBHM C YCTHOM JOTOBOPEHHOCTHIO ¢ OTBETUMKOM OKa3blBasl COJCHCTBHE B
HAMMCAaHUM KHHUTH: 3aJaBajl BOMPOChl OTBETUYMKY, 3alMCHIBA] [HAJOTH, a 3aTEM
nepepadaThiBai NOJYUYMBIIMIICS MaTepuan B auTepaTypHyto Gopmy. OgHako mocie
W3/IaHUsS KHUTH B KaueCTBE aBTOpa OblIa ykazaHa TOJNbKO OTBETUWK, O0€3 yKa3aHUs
HcTiia B kauecTBE COaBTOpa JIUTEPATYPHOTO MpoU3BeeHusI, a Takxke VCcTiy He ObLIo
BBITIJIAYEHO BO3HATPAXKJICHHE B BUJIE MOJOBUHBI I0X0J1a OT peanu3anuu kauru. Cyn
NepPBOM MHCTAHIIUU OTKa3an VcTiy B yAOBIETBOPEHUN HUCKOBBIX TpeOoBanuii. Cyn

aH€HH${HI/IOHHOﬁ HHCTAHOUKW  IMOAACP KAl  JaHHYIO  IIO3MOWI0O B CHIIY  TOIO,

! Anemmsinmonnoe onpenenerune CyneGHOI KOIUIETHH 0 IPaKIAHCKAM JeaM BIaIMMHPCKOro oGIacTHOTO Cyfa Io
nery Ne 33-1975/2016 // CIIC «KoncynbranTIInrocy
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YTO IEUCTBYIOIIHNM 3aKOHOJATEIBCTBOM HE YCTAHOBJICHO BO3HUKHOBEHHE ABTOPCTBA
JINI[A, OCYIIECTBRISIONMEr0 PEAKTHPOBAHHIE POM3BEICHHS .-

Ha naHHBIE MOMEHT CyIIECTBYET HECKOJIBKO BHJIOB OTBETCTBEHHOCTH 3a
HapylIeHUE aBTOPCKUX M CMEKHBIX IpaB. Hanpumep, B coorBeTcTBHM ¢ Poccniickum
3aKOHO/ATEIbCTBOM aBTOP MOXKET MPETEHI0BAaTh Ha BO3MEILECHUE YOBITKOB U
MopaJibHOTO Bpeaa. Kpome Toro, npeaycMoTpeHa M KOMIIEHCAUUs, UCUHCIAEMasl B
IIPOLIEHTAX OT CTOMMOCTH HEMPABOMEPHO NMPOJAHHOM ITPOLYKIUH.

3a HapylIeHUE aBTOPCKUX JOIOBOPOB IPEIYCMOTPEHA M aIMUHHUCTPATUBHAS
OTBETCTBEHHOCTh. OHa nponucaHa B cT. 7.12 u 14.10 KoAIl P®. CornacHo nanHbm
HOpMaM Ha MPEIIpUSATHS M TPaXKJaH MOTYyT ObITb HAJOXEHbl KpPYIHBIC
anMUHHCTpaTuBHBIE mTpadbl. Kpome TOro, Bo3mMoxkHa KOH(UCKalMsS HE3aKOHHBIX
00pa31oB U 000pyI0BaHUs, TPUMEHIEMOTO JIJIsl UX U3TOTOBJICHUS.

MOo’KHO BBIIEINUTH HECKOJIBKO HanboJjee pacpoCTPaHEHHBIX OCATATENbCTB Ha
aBTOPCKHME M CMEXHbIe IpaBa. IlepBoe M3 HUX — 3TO HE3AKOHHOE H3TOTOBIICHHE
MPOAYKIMU TIOJ 4Yy>KOW TOProBoM Mapkoul. Toke camMoe MOYKHO TOBOPUTH U O €€
BBO3€ HAa TEPPUTOPUIO CTPAHBI.

BtopeiM BHIOM HapylleHUH SBISETCS MCHOJIb30BaHUE OOBEKTAa aBTOPCKOTO
npaBa 0€3 COOTBETCTBYIOUIETO Ha TO paspeuieHus. JloCTaTOYHO BCIIOMHMTH
MHOTOUYHCJICHHbIE UICTOPUHU C HEJIMLEH3UOHHBIM IPOrPaMMHBIM 00€CTIEYEHUEM.

He3akoHHBIM UCITONB30BaHUEM ABTOPCKUX U CMEXKHBIX IIPAB MOYKHO CUNTATh U
TUpaXUpOBaHHWE Oe3 paspelieHus] aBTOpa WM MPaBOOOIagaTeNsl HK3EMILISIPOB
dboHOrpaMM M BHACONMPOAYKUMU (B TOM 4YHCIE, U TOCPEACTBOM HWHTEPHETA).
[IpumMepoM aAMUHUCTPATHBHOM OTBETCTBEHHOCTHM 3a HApyLIEHHE aBTOPCKHUX
JIOTOBOPOB, KOTOpas —mpexycmarpuBaercss Takxke cr. 7.12  Kogekca 00
aIMUHHCTPATUBHBIX MPABOHAPYLIEHUAX, SBIIACTCS CIEAYIOIIAs CUTyallHsl.

CoBerckuM  paiioHHBIM cynoM 1. KpacHomapa ObUIO  paccMOTPEHO
agMuHUCTpaThBHOE Ae0 1mo 4. 1 cT. 7.12 KoAIl P®: I'paxganun [. coepuiui

HapymIeHUC aBTOPCKUX M CMCXKHBIX IIPaB, I/I306pCTaTeHBCKI/IX MU TATCHTHBIX IIPaB.

! Anensimonnoe onpenenctue CyneGHON KOIIETHH MO IPaXKIaHCKUM je1aM MOCKOBCKOTo 0GIIaCTHOTO Cy/a 110 eIy
Ne 33-9327/2016// CTIC «KoucyaprantlLirocy

2 AmrommH A. Cyge6bHas NpakTHKa 3allUThl ABTOPCKHX MpaB. [DIeKTPOHHBLI pecypc]. Pexum mocryma:
http://regforum.ru/posts/2738_intellektualnaya_sobstvennost_sudebnaya praktika zaschity avtorskih_prav/
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AJIMUHUCTPATUBHOE [paBOHApyLIEHUE COBEPILIEHO npu CJIETYFOLIUX
oocrostenscTBax: 00.00.00 r. okomo 00 wac. mo anmpecy: ..., u3 mappka UII «b»
rpaxxaanud Jl. momycTtuin peanuzanuio KoHTpadakTHbix DVD-auckoB B KoiandecTse
10 mryk. Ha ocHoBanuu 3akmouenust skcnepta ot 00.00.00 r., 10 1uckoB sSBIAIOTCS
KoHTpadakTHbIMU. V3yduB Marepuaibl aMUHUCTPATUBHOTO MPOU3BOJICTBA, OLICHUB
00CTOSITENIBCTBA JIeJJa B COBOKYMHOCTH, CYJl CUMTAaeT BUHY TpaxkjgaHuHa [
YCTaHOBJCHHOM, a €ero JeWcTBUsA O0Opa3yloT COCTaB aJMUHHCTPATHBHOTO
MpaBoOHapylieHus1, mnpeaycmorpeHHoro cr. 7.12 4. 1 KoAIl P®. C yuérom
U3JI0)KEHHOTO  CyJ CYMTaeT HEOOXOAMMBIM TMpUBJIEYb TIpakgaHuHa J[. K
aIMUHICTPATUBHON OTBETCTBEHHOCTH M HA3HAYHTH HAKA3aHHUE B BHAC mrTpada.

MHuorue npucBanBaloT ce0e¢ aBTOPCTBO Ha Te, WM HWHBIE NPOU3BEIACHUS,
OpUHAIeKAIMe ApyruM JroAsM. Ha 1opuaumdeckoMm si3bIKE€ 3TO Ha3bIBAETCS
IiarnatoM. B 3Tom ciydae CymiecTByeT 3a HapylLIEHHE aBTOPCKUX JIOIOBOPOB CT.
146 YK P®. B YK P® cr. 146 obGo3Hauaer AByMsI BHJIaMH HEMPABOMEPHBIX
JNelcTBUi. B mepByro odepenb, TO MPUCBOEHUE PE3YJIBTATOB YYKOTO TBOPUYECTBA.
Takke HapyllleHHMe aBTOPCKUX JOTOBOPOB COCTaB MPECTYIUICHHS OXBAThIBAET U
HE3aKOHHOE X MCIOJb30BaHUE. DTO KacaeTcsi 1 000poTa MUPATCKOU MPOAYKIIHMH.

Jist  Toro 4YroObl 1O JaHHOMY TMPECTYIUICHWIO HACTYMHJIa YroJOBHAas
OTBETCTBEHHOCTh, HEOOXO UM ONpeACIICHHBIN nopor yiiepoa. O HaunHaeTcs co 100
TeicsY pyOneil. Eciu ke CTOMMOCTh HE3aKOHHO HCIOJIb3YEMBIX MPOU3BEICHUM
MPEBBINIACT OJUH MWJUIMOH pyOie, TO 95TO YCHUIMBaeT HaKa3aHue s
npecTynHukoB. Kpome Toro, orsryaromuMu oOCTOSITENBCTBAMU OYAYT BBICTYIATh
HapylLIEHUE aBTOPCKUX M CMEXKHBIX IMpaB IPYyNNON JIIOAEH, a TakKe JOJKHOCTHBIM
muioM. Korma cymMMa TNpPUYMHEHHOrO Bpella HEAO0CTaTOYHA JJIsi YTOJIOBHOTO
npeciaeoBaHus, BHUHOBHMKA  MOXHO  TIPUBJIEYb K  aJIMUHUCTPATUBHOU
OTBETCTBEHHOCTH .

Tak, B KauecTBe MpUMepa MOMKHO MPUBECTH JTIOBOJIBHO PACIPOCTPAHEHHYIO B

HacTosiee BpeMs cutTyainuioo. CTenaHoOB 3aHMMAaJICS HE3aKOHHOM peanu3aiuedl B

! Kpactokosa A.C. 3ammra aBropckux mpas // Bracts 3akona. 2011. Ne 1 (5). C. 33-39.
2 OTBETCTBEHHOCTH 33 HApYIICHHE aBTOPCKUX M CMEXHbIX IIpaB. [ IeKTpoHHsI pecype]. PexxuM goctyma: https:/sud-
isk.ru/ug-pravo/otvetstvennost-za-narushenie-avtorskix-i-smezhnyx-prav.html
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apeHAyeMOM HM TOPrOBOM MECTE, PACHOJIOKEHHOIO B IPOAYKTOBOM MAarasuHe
koHTpadakTHEIX DVD — nHCKOB C 3ammchi0 BHICONMPOU3BEIACHUHN, HapyIlas TeM
camMbIM aBTOPCKHE IIpaBa Ha BUJCONPOTYKIUIO OpraHu3aluil — mpaBooOaasaTesnei.

CrenmanoB A.A. B HEYCTAaHOBIICHHOE BpEMs, B HEYCTAaHOBJIEHHOM MECTE, Yy
HEYCTAaHOBJIEHHOTO ciejacTBUeM jauna npuodpen 1073 DVD — auckoB ¢ 3amnuchbro
Pa3IMYHBIX IPOU3BEICHUH, SBISAIOLIMECS HE3aKOHHONW KOHTpa(daKTHON MpOTyKIUEH,
U3 KOTOPBIX 79 — muckoB ¢ 3amuchio 391 BupeonpousBeneHui, mpaBooOIagaTe s MU
KOTOPBIX SIBJIAIOTCS MPEACTABUTEIEM KOTOPBIX SIBIIIETCS, IOCIE YETO IEPEBE3 UX C
LEIbI0 COBITA B apEHAYEMOE UM MOMEIIEHHWE — TOPrOBYIO TOYKY IO peau3alHu
DVD — nuckoB UII, pacnonoxkeHHyI0 B MarasuHe, Iie XpaHWwi ykazaHHele DVD
JUCKU C LEJhI0 MOCIeAyIoulero cObiTa B KpynmHOM pasmepe. llpomomkas cBou
IPECTYIHbIE ICUCTBUS, HAPABJICHHBIE HA HE3aKOHHBIN COBIT KOHTpadakTHeIX DVD
— auckoB, CTemaHoB, HE HMMes JIMIIEH3UOHHOIO COIVIAIIEHUS C HEKOMMEPUYECKUM
naptHepctBoM PAIIO, a Tak xe ¢ ero opuuuaibHbBIMU JUCTPUOBIOTOPAMU U UHBIMU
npaBoOoOIaIaTeNsIMU, OCO3HABAsI, YTO UCIHOJIb3yeT KoHTpadakTHeie DVD — nuckw,
aBTOPCKUE IpaBa Ha KOTOpbIE MPUHAJUIEKAT OPraHu3alusIM — MpaBooOIaiaTelsiM, B
Hapymienue cr.ct. 1229, 1261, 1270, 1280, 1286 I'K P®, perymupyromux
IPABOOTHOUIEHMSI B 00JIaCTU CO3/1aHUs, UCIIOJIB30BaHUs, PaCIPOCTPAHEHUS U OXPaHbl
OOBEKTOB aBTOPCKOTO TpaBa U  3alpelialolliuX MX HUCIOJIb30BaHHE 0e3
COOTBETCTBYIOILIETO JOTOBOpPAa M PA3PELIEHUSI ABTOPA, YMBILUIEHHO, U3 KOPBICTHOU
3aMHTEPECOBAHHOCTH, C LEJIbI0 M3BJICUEHUS NPUOBUIM OT CBOMX HE3aKOHHBIX
nerictBul, yepes3 npoaasuoB [II.M.O. u NU.A.M., HEOCBETOMIIEHHBIX O MPECTYITHOM
ymbiciie CTenaHoBa, CObIBaN MX B PO3HUILY, B YKAa3aHHOM BbIIIE MOMEMICHUH, IO
nene 120 py6mneii 3a DVD — nuck.!

3alMTUTh aBTOPCKHE MpaBa B PoccMM MOXKHO € IMOMOUIIBIO TPETEH3UH K
HaApYIIMTEIIO WK B CyJeOHOM MOpsAIKEe. ABTOPCKHE MpaBa COXPAHSIIOTCS 32 aBTOPOM
Ha MPOTSDKEHUHU BCEHl JKM3HHU, TOCIE CMEPTH NMpaBaMu OO0JAJal0T HACJIECIHUKU MU

npaBoobanareny B TeueHue 70 jer, mocie npaBa Ha 00ObEKT HCKYCCTBA IEPEXOANT B

! Jleno Nel-206/2011 oGBumuTensHBI mpuroBop B oTHomennn CremamoBa A.A. mo cr. 146 VK P® mapymenne
ABTOPCKHX TpaB. [DnekTpoHHbIN pecypc]. Pexxum mocryma: https://rospravosudie.com/court-leninskij-rajonnyj-sud-g-
ufy-respublika-bashkortostan-s/act-101582619/
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HapoOAHOE TOJB30BaHUE, TO €CTh TOCyHapcTBY. Bce mpousBeneHusi HCKycCTBa,
CO3/IaHHbIE HAa TEPPUTOPUH TOCYAApCTBA, MPHUHAIECKAT HMEHHO TOCYIapCTBY,
MPOU3BEJCHUSI HCKYCCTBa, CJlIeJlaHHBIE 3a pyOekoM, HO TpaxaaHuHoMm Poccuu
npuHaiexar Poccnn.

Kpome TOro, 3ammura aBTOPCKHMX JIOTOBOPOB MOXET OCYIIECTBIISTHCS B
MHTEpecax aBTOPOB U MpaBooOIaaaTeneil opraHu3alrsaMy 10 YIPaBICHUIO MTpaBaMu
Ha KOJUICKTMBHOW oOcCHOBe. Hampumep, 3amuToil TpaB aBTOPOB MY3bIKAIbHBIX
MpOU3BEJCHUN aKTUBHO 3aHUMaeTcsi Poccuiickoe aBTtopckoe ob6mectBo. Tak, B
onHOM u3 nes1 PAO oOpaTuiiock B CyJl C HCKOM K A. O KOMIIEHCAllUX 33 HapyLIEHUE
WCKITIOUNTETLHBIX aBTOPCKUX JOTOBOPOB Ha MY3bIKabHBIE Mpou3BeneHus. lck
MOTUBUPOBAH TE€M, YTO B TOPTOBOM MOMEIICHUH A. ObUI peain30BaH KOMITaKT- TUCK
C 3aMHCSAMU IIECTH MY3BIKAIBHBIX MPOU3BEICHUHN (IIECEH), UCKITIOYUTEIIbHBIC MpaBa
Ha KOTOpBIE NpHHAAIEKAT o0mecTBy. OOMIECTBO MPOCHIO CyA B3BICKaTh B €ro
noyib3y kommeHcaiuioo B pazmepe 10 OOO py0. 3a HCHOJIb30BaHUE KAXKIOTO U3
nIecT 00bEKTOB aBTOPCKHX JOTOBOPOB, MpaBa Ha KOTOPBIE MPUHAJICKAT OOIIECTBY.
PelleHreM Cy1a HCK YIOBICTBOPEH .

Takum o0Opa3oMm, paccMOTpeB CYJAeOHYHO TMPaKTUKy IO JieJlaM O 3allluTe
aBTOPCKUX JIOTOBOPOB, MOXKHO CJielaTh BBIBOJ, YTO B MPaBONPUMEHUTEIHHON
MPaKTUKE CYIIECTBYIOT OINpPEACIICHHbIE TPOOIEMbI IPU BHIHECEHUH PEIICHUS B Jeiax
O 3alHUTe AaBTOPCKUX JOTOBOPOB, B YACTHOCTH TIPH YCTAHOBJICHUH BHUHBI
MPaBOHAPYIIUTENS, a TakKe TMPU YCTAHOBJICHUM pa3Mepa KOMIICHCAIIMHM 32
NPUYUHEHHBIN yiiep0. B cBs3u ¢ 3TUM cyaam cieayeT oOpaiiath 0co000€ BHUMAHUE
Ha TO, YTO B JIeJaX O 3allUTE€ aBTOPCKHUX JOTOBOPOB CJEIyeT yUUTHIBATh CTEMEHBb
CaMOCTOSATEILHOCTH KaXJI0T0 00BhEKTa JAHHOU KAaTETOPHH UHTEIJICKTYJIbHBIX TIPaB.

OTBETCTBEHHOCTh TI0O aBTOPCKOMY JIOTOBOPY, Kak M BCsKas Japyras
IPaXJAHCKO-TIPABOBAasT ~ OTBETCTBEHHOCTb,  BBIPAKAETCSA B  NPUMEHEHHH K
HApYIIUTEII0 MEp TOCYJapCTBEHHOTO mpuHyxaeHus. Crennduka oTBETCTBEHHOCTH

3a HapylIeHHuEe aBTOPCKOIO JOTOBOpa 3aKJIFOYAETCsS B TOM, YTO CIIEKTP BO3MOXHBIX

! Ompenenennss CyneGHON KOMIErHH 10 rpakiaHcKuM xemaM Bepxosroro Cyma Poccmiickoit ®enepamun or 18
HOs10ps1 2014 1. Ne 85-KT'14-8, ot 11 HOs16pst 2014 1. Ne 85-KT'14-7 // CIIC «KoncynprautlLitocy
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MCPp MPHUHYXACHUA 31CCHh 3HAYUTCIIbHO YIKC, UCM B APYIUX TI'PpaXIaHCKO-IIPABOBLIX
o0Os3arenscTBax. Kak W BcesAkas Aapyras rpaxaaHCKO-IIpaBOBass OTBCTCTBCHHOCTD,
OTBCTCTBCHHOCTL II0O ABTOPCKOMY JOIOBOPY HUMCCT CBOE€H OCHOBHOM OCJIbIO
BOCCTAHOBJICHUC HAPYIICHHBIX IIPAB W 3aKOHHBIX MHTCPCCOB HOTCpHGBIHCfI CTOPOHBI

3d CUCT HAPYHIUTCIIA
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3.2 HanpaBJ/ieHHe COBepPIICHCTBOBAHUS 3aKOHOATEIbCTBA B cepe

MMpaBoOBOI'0 PEryjdupoBaHusa aBTOPCKHUX A0TI0BOpPOB

ABTOpCKMI JIOTOBOp O TepeJade HCKIIOUYUTENbHBIX IMpaB pa3peniaet
WCIIOJIb30BAHUE TPOU3BENICHUS OIPEACICHHBIM CIIOCOOOM M B YCTAHOBJIEHHBIX
JIOTOBOPOM TIpejieNiaX TOJbKO JIMIlY, KOTOPOMY ATH MpaBa MEpealoTcs, U JaeT
TaKkoMy JIMIy TpaBO 3alpemiarh MoJoO0HOE HMCIOJIb30BAHUE MPOU3BEACHUS IPYTHUM
JUIaM.

ABTOpPCKMH JIOTOBOpP, KaK M BCSKMM TIPAXKIAHCKO-TIPABOBOM JOrOBOD,
NpEeACTaBIsAeT COOOM CcoOrJiallleHWe JBYX WM 0OoJiee JIMIl, HalleJeHHOE Ha
YCTaHOBJICHHE, U3MEHEHUE WJIM TMPEKpalleHHe B3aUMHBIX MpaB U 00s3aTenabcTB. K
OTUM JOTOBOpaM TMPUMEHHMBI BCE€ HOPMBI 00S3aTEeILCTBEHHOTO IIpaBa, 3a
UCKIIIOUCHUEM TE€X, KOTOphIE HECOBMECTUMBI C OCOOCHHOCTSMH OTHOIICHHH,
00pa3yIoLUXCs MPU UCTIOIB30BAaHUU PE3YJIHTATOB TBOPUYECKOM ESITEIILHOCTH.

Mexay TeM 3akoHOJAaTeldb HE Jajl 3aKOHHOTO OIpeeiCHUsT aBTOPCKOIO
JIOTOBOpA, Kak, K MPUMEPY, JOTOBOpA KYIUIM-TIPOJAKUA WM apeHibl, BIPOYEM,
CUCTEMATHUYECKUM aHaJIN3 HOPM POCCHICKOTO0 3aKOHOJATENIbCTBA pa3peliaeT 3TO
ompezeseHne chopMyIHPOBATH .

Wtak, crnemyer 3aKkpenuTh B 3aKOHOJATEIBCTBE CICAYIONIEE OIMpeesieHue:
aBTOPCKHI JIOTOBOp — O3TO JOTOBOP, IO KOTOPOMY aBTOpP MPOU3BEICHUS
JUTEPATYPhl, HAYKU U HMCKYCCTBA WM €r0 IMPaBONPEEMHHUKH, C OJHOW CTOPOHHBI,
nepealoT  APYrod  CTOpOHE, IMOJb30BAaTENI0, HWMYIIECTBEHHBIE TIpaBa B
YCTAHOBJICHHBIX TMpejienax (CpoK, TEPPUTOPHIO), COTJIACOBAHHBIX CTOPOHAMH, 3a
OTIPEICIICHHOE BO3HATPaKICHHUE JIHO0 OE3BO3ME3 THO.

TakuMm 00pa3oM, pacCMOTPEB OCHOBHBIE MOJIOKEHHS aBTOPCKOTO JOTOBOPA,
MOXHO CJHIeJIaTh CIIEAYIOIIME BBIBOJABI, YTO MEXaHU3M PETyJIUPOBAHUS aBTOPCKOTO
JOTOBOpa B cetn VHTEpHET B POCCHUIMCKOM 3aKOHOJATENLCTBE CIAa00 BBIPAKEH.

HecomHeHHO, aBTOpHl MpoM3BeNEHUN, myOauKyromuecs B cetu HHTepHer

! Terepkuna C. IIpo6ieMbl aBTOPCKO-IOTOBOPHBIX B3aHMOOTHOIICHMH // BecTHIK MeXIyHApOIHOTO FOPHINYECKOTO
uHctuTyTa. 2015, Ne 3 (54). C. 81-86.
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3aKJIIOYAIOT aBTOPCKUE JIOTOBOPHI C YUPEAUTEISIMU CATOB, HA KOTOPBIX MOSBIISIIOTCA
pe3yabTaThl UX TBOPYECKOWU NEATENHHOCTH. HO HUKTO M3 CTOPOH HE 3alUIIEH OT
HapylIeHUd WX AaBTOPCKUX TNpaB IYTEM HE3aKOHHOIO  pPaclpOCTpPaHEHUs
coaepkarieiicss ”HGOpMaIuu, U TOJOKEHHUS] aBTOPCKOTO JIOTOBOpPa HE PErYIUPYIOT
MoI00HOTO pojia CUTYaIUH.

3ammTa AaBTOPCKMX MpPaB B AaBTOPCKOM JIOTOBOPE MEXKIYy aBTOpaMH
MIPOU3BEICHUN U YUPEAUTEIIIMHA CAUTOB HEOOXOAMMa, HO BPSIJ JIM BO3MOJKHA, TaK KaK
TpeOyeT  co3JaHue  NPUHIUIHAIBHO  HOBOTO  3aKOHa,  PETYJIUPYIOIIETO
MPaBOOTHOIICHUSI B cepe, kacaromieiics cetu MaTtepHeT. U 3T0 cumTaercsa kpaiine
3aTPYJHUTEIbHBIM, B CHJTy HEKOTOPBIX MPUYHNH:

a) OTCYTCTBHE WJIM HEMOJIHBI XapakTep TEPMHUHOJOTMH HEOOXOAMMOW B
PacCMOTPEHUH TAHHOW TEMBI.

0)  NOpPOTUBOPEUUS MEXKY MPABOBHIMA HOPMAMH.

B) OTCYTCTBUE  HCYEPHIBIBAIOIIETO  XapakTepa  MPaBOBBIX  HOPM,
PEryJIUPYIONUIUX YKa3aHHbIE OTHOIIICHHUS.

[ToMmuMo yKa3aHHBIX BBIIIE MPOOJIEM, a HMMEHHO HECOBEPIICHCTBA U HE
MOATOTOBJIEHHOCTU POCCHICKOTO 3aKOHOJATENbCTBA JJIsi 3aIlUThl ABTOPCKUX IpPaB
MyTEM 3aKJIFOYEHUS aBTOPCKOrO JOTOBOPA, TAK YK€ IIMPOKO PACIPOCTPAHEHO MHEHHE
JIOJIE O TOM, YTO BCE, YTO HAXOAUTCA B ce€TU VHTEpHET, aBTOPCKUM IPAaBOM HE
OXpaHseTCs.

OngHoll W3 BEPOSITHBIX MEp MO YIYYIICHUID CUTyalldd CBA3AHHOM C
COOJIIOJICHUEM aBTOPCKOTO JoroBopa B P® sgBuioch Obl co3gaHHE HOBOIO
roCyJapCTBEHHOTO OpraHa, OCHOBHOW 3ajlauell KOTOpOro ObLIO Obl BBISIBJICHUE B
rJI00JIbHON CETH HApYIICHHWH aBTOpPCKOro mpaBa P®D, o0oOmieHue martepuana 1o
TEHJICHIIUSIM HW3MEHEHUs TJIO0aJbHOM CETH U TPEAOCTaBICHUS HEOOXOIUMBIX
CBEJICHUHN 3aKOHOAATEINsAM, JJISI TOTO, YTOObI OHHW MOTJHM OBICTPO pearupoBaTh Ha
M3MEHEHHUE OOIIECTBEHHBIX OTHOIICHUN, PUKCUPYSI HOBBIE U T0pabaThiBas, B cliydae

1
HEO0OXOJAMMOCTH, CTapble TPABOBBIE HOPMBI .

! @®ummmmoa C.FO. IIpo6ieMbl mPaBOBOrO pPEryIHPOBAHHS ABTOPCKOTO 1oroBopa B cerd Wureprer //

Hudopmanmonnoe mpaso. 2016. Ne 1. C. 20-25.
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B nHacrosiee BpeMs JIMTEPATyPHOE JEJIO MPOLBETAET: BO3MOKHOCTD MHUCATh U
CO3/1aBaTh MPOMU3BEIACHUS [UIA IIUPOKOW AayJIUTOPHUU €CTh IIOYTH Y KaXKJIOrO
noabp3oBaresisi UatepHera. OqHako y YMTATENIe COXpaHAETCsS MHTEPEC K MeYaTHBIM
WA DJICKTPOHHBIM KHUTaM. KpomMe TOoro, B 3TOM 3aMHTEpPECOBAaH caM aBTOD,
MOCKOJIbKY HW3JIaHUE KHUTH — OIpeJeJeHHbIH Coco0 MpU3HAHMS JUTEPATypPHOTO
TaJlaHTa aBTOpa OOIIIECTBOM.

HecMoTpst Ha TO, 4TO OIMyOJWKOBaTh KHUTY, T.€. MOATOTOBUTH PYKOIUCH U
nepeaTh €¢ Ha IeYaTh, MOXKHO CaMOCTOSATENIBHO, OOJIBIIMHCTBO aBTOPOB IIO-
MpeKHEMY 00paIllaloTCs B U3/1aTENIbCTBA, TOCKOJIBKY OHHU, IOMHUMO HETOCPEICTBEHHO
TUPAKUPOBAHUS IK3EMILISIPA, MOTYT OPraHM30BaTh BCE COIYTCTBYIOIIME H3IAHUIO
KHUTH TIPOLIECCHI: pa3pabOTKy au3aiiHa OOJIO0XKKH, MOATOTOBKY COIMPOBOIUTEIBHBIX
MaTepUaJiOB, peKJIaMy U NMUap, JUCTPUOYIINIO KHUKHOTO U3JaHUsI Mara3uHaM.

[IpoGiemMy 3amuTHl MpaB aBTOpa JIMTEPATYPHOTO WM XYJI0KECTBEHHOTO
MIPOU3BEACHUS, B OCOOCHHOCTH B 00JIACTH B3aMMOOTHOIIICHUHN C M3/1aTeNIIMU, HOBOM
B MIPAaKTUKE Ha3BaTh HelNb3s. [[puMeuaTensHo, 4TO caMo (pOpMUPOBAHUE aBTOPCKOTO
MpaBa UCTOPUYECKHU CKJIAJBIBAJIOCH BOKPYT II€YATHOIO Jieyia. TeM HE MEHEE pa3BUTHE
aBTOPCKOI0 MpaBa BO MHOTOM MPOUCXOAUIIO UMEHHO 3a cueT OOPhOBI 32 JOCTUKECHHE
ompeiesIeHHOro OajlaHca HWHTEPECOB TOM MM HMHOM CTOPOHBI aHAIU3UPYEMOTO
MIPABOOTHOIICHUS. YKa3aHHbIC M3MEHEHUS 3aTpardBaJId W 3aTParuBarOT Kak OOIIHe
MOJIOKEHUSI AaBTOPCKOrO MpaBa — CPOKU OXPAaHbl aBTOPCKHUX IPaB, Pa3pelICHHbBIC
CIIOCOOBI  MCITOJIb30BaHUS TPOM3BEACHUS, HWCKIIOUNTEIBHOEC IIPaBO W JIUYHBIC
HEUMYIIECTBEHHBIE MPaBa, TaK U celu(UUECKrUe BOMPOCHl MTPABOOTHOIICHUH, CKIa-
JILIBAIOIINXCS B MPOLIECCE TPABOMPUMEHUTEIIBHOM MPAKTUKHU, B YaCTHOCTH B 00JIaCTH
JIOTOBOPHBIX OTHOIICHUU.

Hannune Ttakux BO3MOKHOCTEH NPEAOCTABIISIET M3IATEILCTBY JOCTATOYHO
CUJIBHYIO TIEPETOBOPHYIO MO3UIIMIO B OTHOUIEHUSX AK€ C U3BECTHBIM aBTOPOM (IIpHU
’TOM MBI HE paccMaTpuBaeM MyOJUKAIMIO TPOU3ZBEJACHUS B MEPUOIUYECKOM
MEYaTHOM M3JIaHWM: YKa3aHHOE IPaBOOTHOIICHUE TPeOyeT OTIEIBLHOIO aHaju3a B
CUJTy 3aKOHOJIATEIBHO 3aKPEIMJIEHHOW BO3MOYKHOCTH 3aKJIFOYEHHUS JOTOBOPA B YCTHOM

q)opMe). 910 IOATBCPKAACTCA B TOM YMCIIC M TEM, UTO KOJIHMYCCTBO H31AaTCIbCTB,
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HalpyuMep Ha POCCUICKOM pBIHKE, BeCbMa OrpaHudeHo. boiee Toro, ¢ ydetom
NOCIEAHUX TEHJCHIMI BCE OOJbIIEe U3JATENBCTB OOBEAMHSIOTCS B TPYIIBI
KOMIIAHUM W, CIEJOBATEIbHO, OCYIIECTBISIOT €IWHYI0 IOJUTUKY B OTHOILICHHUH
MyOJIMKAM U COMYTCTBYIOIIMX KOMMEPUYECKUX BOMPOCOB, YTO CUJIBHO OCIIOXHSIET
COTJIacCOBaHUE OMyOJIMKOBAHUS TPOU3BEICHUS.

Hamnpumep, y uznarenbckoit rpynmbl «A30yka-ATTHKYC» COBOKYIHAs J10Js Ha
peiHKe 1o THpaxy B 2008 r. cocrasisna 2,3 %, a B 2015 r. B nonTopa pasza Oosblie
— 3,4 %. CoBOKynHas 107151 Ha PbIHKE N0 TUPAXY U3NATEIBCKON TPYHIIBI « IKCMO» B
2008 r. cocraBisma 9,9 %, a B 2015 . — 20,2 %!" Mownononuzaius pBIHKA
3aKOHOMEPHO YCUJIUBAET JUKTAT U BCE 00JIee OrPaHUYMBAET BHIOOP KOHTPAreHTOB.

Ecnu roBopuTh 00 OCHOBHBIX BHJAaX JIOTOBOPOB, KOTOPBIE HCIOJIB3YIOTCS B
OTpaciu, TO CJHEAYET BBIACIUTh JIMUECH3UOHHBIM  JIOTOBOP, M3AATEIbCKUN
JIMIIEH3UOHHBIN JIOTOBOP KakK OTIEIbHBIN BUJl JUIEH3MOHHOTO JOTOBOPA, a TAKKE
JIOTOBOP aBTOPCKOTO 3aKa3a KaK OTIEIbHBIM BHJ JOTOBOpa 00 OTUYXKICHHUH
UCKJTFOYUTEIBHBIX MPAB.

Croutr OTMETUTh, YTO JOTOBOP AaBTOPCKOIO 3akKa3a SBIAETCS BeCbMa
pacrpoCTpaHEHHOM JOTOBOPHOM KOHCTpPYKIMENH B u3gaTenbckoil cdepe. Kax
MPaBUJIO, OH MIPUMEHSIETCS CTOPOHAMU TOTJ1a, KOTJa aBTOP CO3AAaeT MPOU3BEICHUE B
pamMKax ompeneIeHHON MpodeCcCHOHANBHOW MEATeTbHOCTH WM C ONpEeIeIeHHOM
MPAKTUYECKOM 1EeNbl0. B COOTBETCTBUM C MOJIoKEHUSIMU CT. 1288 ['paxkgaHCKOro
Kojekca P®, k 1OroBOpy aBTOPCKOTO 3aka3a MPUMEHSIIOTCS OOIIME HOPMBI O
JIOTOBOpE IO OTUYYKACHUIO WCKIIOUUTENIBHBIX IpaB, IPU ITOM OTUYKICHUE
HCKJIFOYUTEILHOTO TIpaBa OCYILIECTBIISETCS TOJBKO MPH PEICBAHTHOM YKa3aHUU
TaKoOro Tepexoja MpaB B JOTOBOPE, YTO W MPOUCXOJUT B OOJBIIMHCTBE CIIy4acB B
JIOTOBOPAX aBTOPCKOTr0 3aKa3a ¢ U3JaTesIMU.

C ydeTroM TOTO, YTO W3JaHUE KHUTHU SIBISETCS CIEIU(PUISCKUM BOMPOCOM B
00JIaCTH aBTOPCKOTO TMpaBa, POCCUUCKOE 3aKOHOIATEIHCTBO, TIOMUMO CTaHIAPTHBIX

TpeOOBaHUM, MPETYCMOTPEHHBIX ISl JIMIEH3UOHHBIX COTJIAIICHUM, COIEPIKHUT

! Kamxmprit peiHOK Poccumn. CocrosiHWe, TEHIEHIIMU W MEepPCHeKTUBBI pa3BuTHsA. M. : denepambHOE areHTCTBO IO
MeYaTH U MaccOBBIM KoMMyHuKanusMm. 2016. C. 27.
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HECKOJIbKO JOMOJHUTENBHBIX MTPaBUJI, IO KOTOPBIM JIOJKEH OBITh 3aKIHOYEH JOTOBOP
MOI00HOM TIPaBOBOM MPUPOALI. VX CyTh 3aKiII04aeTcsl B MPEIOCTABICHUU aBTOpaM
Oosee OJArONpUATHBIX YCIOBHM AJI 3aIMTHl CBOMX HHTEPECOB B OTHOIIEHUSX C
uznarensctBamMu. Tak, B cuiny cr. 1287 I'K P® mo moroBopy o mpeaocTaBiieHUU
IIpaBa HCIIOJIB30BAaHUS IPOU3BEACHMS, 3aKIIOYCHHOMY aBTOPOM WJIM HWHBIM
npaBooOJaaTeneM ¢ Hu3AareieM, T.€. € JMLIOM, Ha KOTOPOE B COOTBETCTBUM C
JIOTOBOPOM ~ BO3JIaraeTcsi OOS3aHHOCTh U3JaTh MPOU3BEACHHE (M3ATEIbCKHI
JMLIEH3UOHHBIN JOTOBOp), JUIEH3UAT 00s13aH Ha4aTh UCIOJIb30BAaHUE NPOU3BEIACHMUS
HE TMIO3JHEE CpOKAa, YCTAaHOBIECHHOrO B norosope. lIpum HencnomHeHnn 3TOM
00s3aHHOCTH JIMIEH3MAp BIIPAaBE OTKA3aThCsl OT JOroBopa 0€3 BO3MEILIEHUs
JULEH3UATy IPUYUHEHHBIX TAKUM OTKa30M yOBITKOB.

Ecnu B 1oroBope KOHKPETHBIM CPOK Hayana MCIOJb30BAHUS MTPOU3BEACHUS HE
yKa3aH, UCIOJIb30BaHUE JIOJKHO ObITh HAaYaTO B CPOK, OOBIYHBIN AJISl JAHHOTO BUAA
IpOM3BENEHUN M crocoba HX HCIOJIb30BaHUA. Takoil JOroBOp MOXKET ObITh
pPacCTOPrHyT JUIEH3UAPOM MO OOIIMM OCHOBAHUSIM.

B cmydae pactopkeHus H3AATENBCKOrO JIMIEH3MOHHOIO JOroBOpa Ha
ocHoBanuu 1. 1 ct. 1287 'K P® nuuensuap BmpaBe TpeOOBaTh BHIILIATHI €MY
BO3HAIPAXKICHMS, IIPELYCMOTPEHHOIO TaHHBIM IOIOBOPOM, B IIOJIHOM pa3Mepe.

Crnenyer mnonararb, 4TO KBaJU(UKALMs JMIEH3MOHHOTO COTJIAIIEHUS Kak
U3/1aTEeIbCKOr0 JIMIIEH3UOHHOTO JIOTOBOpAa 3aBUCUT OT (UKCALlMM B TEKCTE
COIJIAIIEHUS] YKa3aHHBIX BBIIIE OCOOCHHOCTEH, HECMOTpSs Ha TO YTO Kak
U3/IaTEeIbCKU OH MOXET OBITh HE MOMMEHOBaH. TO ecThb B LENSIX pealu3aluu U
NPUMEHEHUsI HOPM 00 H3AaTeNbCKOM JIMIEH3MOHHOM JOrOoBOpE JAOJDKHBI OBITh
yYKa3aHbl KOPPEKTHbIE HAUMEHOBAHUSA CTOPOH, CPOKM M3[IaHHs IPOU3BEICHUS, a
TaKXe IpeaAMET.

Tem He wMeHee, cyneOHas TpakTHKa MO TaKOMYy pPa3TpaHUYEHHUIO
HEeoHO3HAauHa . [10 MHEHHIO HEKOTOPHIX CYAEOHBIX OPIaHOB, B CHIY TOTO, HTO

«3aKIIFOYEHHBIE MEXTy CTOPOHAMHU JJOTOBOPHI HE COIEPkKAT YCIOBUN 00 00513aHHOCTH

1 Anemnsmonnoe ompejeneane MockoBckoro ropojckoro cyma or 18.08.2016 mo memy Ne 33- 32196/2016;
aneUIAIUOHHOE  ompelesieHne MOCKOBCKOro ropojackoro cyza or 18.08.2016 mo memy Ne 33-32192/2016;
aneUIAIMOHHOE  ompelesieHne MOCKOBCKOro ropojckoro cyza or 18.08.2016 mo memy Ne 33-32102/2016;
ane/UIIIMOHHOE onpeaeieHne MoCKOBCKOro ropoackoro cyaa ot 16.08.2016 mo memy Ne 33-31594.,
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OTBETYMKA [M3JAaTEeNbCTBA] W3AaTh MPOM3BEACHHS WM HMHBIM 00pa3oM WX
UCIIOJIB30BaTh», WX CIEAyeT KBaIU(HUIMPOBATh Kak JIMIICH3UOHHBIC, a HE
U3JIaTCIIbCKUE  JIMIICH3WOHHBIE  JOTOBOPBL. B CcymeOHBIX  cropax  Mexmy
W3/IaTeILCTBAMHA M aBTOPAaMH OBUIM 3aKJIFOUYCHBI JOTOBOPHI aBTOPCKOTO 3aKasa, 0
YCIOBUSIM KOTOPBIX aBTOpPAaMHU OTUYXIAJIUCh UCKIIOYHTEIbHBIC MpaBa Ha y4eOHBIC
mocoOws, a TaKXe JHUIICH3UOHHBIC JIOTOBOPHI, MO YCIOBUSAM KOTOPBIX AaBTOPHI
MIPEIOCTABIISIIN TIPABO HCIIOIB30BAHUS CBOMX NPOW3BEACHUIN W3MaTenbcTBY. M3-3a
OTCYTCTBHsI YKa3aHHs Ha KOHKPETHBIE CPOKH Haudaja WCIIOJIb30BAHUS MTPOU3BEIACHHNA
JOTOBOPBI  OBLIM  KBaJU(UIIMPOBAaHbI KakK JIMIICH3WOHHBIC. JlaHHAS TMO3HIIHS
MIPEICTABISIETCS] CIIOPHOM 1O ciemytonuM npuanHaM. [logo0Hoe y3K0oe TOJTKOBaHHE
IIPUPOJIBI U3ATEIHCKOTO JUIICH3NOHHOTO J0TOBOPa (PaKTUIECKH JIUIITACT BO3MOYKHO-
CTH €T0 TOJKOBAaHMS B KAUECTBE M3/IaTEIBCKOTO MCXOJS M3 €0 MPaBOBOW MPHUPOIHI,
OOCTOSITEILCTB €r0 3aKJIIOYEHUs, a Takke CyObekTHoro cocraBa. OnHON U3
OCHOBHBIX 33/1ad CO3J[aHMsI CHCIUAIM3UPOBAHHONW KOHCTPYKIIMHM COTJIAIICHUS
SBJIICTCSI 3allliTa MHTEPECOB aBTOpPa, B TOM YHUCJIE MOTOMY, YTO B OMPEICICHHOM
CTETNICHU OH SIBJISIETCS CNIa00i CTOPOHOM IO JOTOBOPY, 00J1ajasi MEHbIIUM Ha00OpOM
MIEPETOBOPHBIX TO3UIIUK TPH COTJIACOBAHWU JIOTOBOpa. B 00OcTosATENBCTBAX, KOT/IA
NpaBoOBasi TPUPOJA COTJAIICHUS HMCXOIUT W3 IICJIOTO pPsja KBaTU(PHUITUPYIOIIHX
NPU3HAKOB, OTKAa3 B YIOBIETBOPCHHWU HCKOBBIX TPEOOBAHWI BBITIIIUT HECKOJIBKO
dbopman3oBaHHBIM. Tako MOAX0 (DAaKTHYECKH MPEATIoiaracT, 4To M3IaTeIhCTBA
MOTYT OOXOJHTH CIICIIHATbHBIC HOPMBI 3aKOHOATEIILCTBA MyTeM YCTPaHEHUS JIHIIb
OJTHOTO TIOJIOKCHHUS, UTO HE SIBJISCTCS BEPHBIM U BEJICT K 3JI0YIOTPEOJICHHUIO TIPABOM.

JIpyruM HEMaJlOBa)KHBIM aCIEKTOM, KOTOPBIH HY)KHO YYHMTBIBATH IPH
COTJIACOBAaHUH W3JIATEIIBCKOTO JIMIIEH3HOHHOTO JIOTOBOPA, SBIISIETCS TUPAXK B opMaT
u3ganus. B 1aHHOM KOHTEKCTE MHTEPECHBI HOBBIC BHBI MOJEICH MOHCTH3AIUH, B
YaCTHOCTH MOJECIb Print-on-demand — «meyats mo TpeOoBaHMIO». JTa U3JATEIbCKAS
TEXHOJIOTHS TIO3BOJISIET TE€YaTaTh HOBBIC 3K3EMIUISAPHI KHUTH TOJBKO TOTJ/A, KOTJIa
MOCTYIaeT COOTBETCTBYIOIIMHA  3ampoc  OT TOKymarels. Ee  OCHOBHBIMHU
MPEUMYIIECTBAMH SIBIISIIOTCSL OoJiee OBICTphIE TEXHHYECKHE IPOIIECCHI, a TaKKe

OINITHUMH3alHA IIPOLCCCOB IICYATH U XPAHCHHUA SK3CMILIIAPOB HpOHSBCI{CHHﬁ.
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OngHako B YCJIOBUSIX POCCHUHCKOTO MPAaBONPUMEHEHUS pealu3alus Takol
MOJENI BO3MOXHA TpHU coOmomeHnn psaa Tpedoanwii. Hampumep, mpaBuia o
CpOKax W HayaJle IeYaTh KHUTHW, [OCTABJIEHHBIE B 3aBUCUMOCTH OT 3ampoca
MIOJIB30BATENSI B M3JATEIIHCKOM JIMIIEH3MOHHOM JIOTOBOpPE, OYIyT KBAIH(DHUITMPOBATH
JIOTOBOP CKOPEE KaK CIEIKY MOJ OTJIararelibHbIM yCIOBUEM B KOHTEKCTe cT. 157 I'K
P®, 4ro He MO3BOJUT YETKO 3aUKCHUPOBATH MOMEHT HACTYIUICHHUS OO0S3aHHOCTU
JUIIEH3MATa HauaTh UCIIOJIb30BAaHUE TTPOU3BEACHUS. TakuM 00pa3om, Mpu yKa3aHUH B
JIOTOBOPE 3TOr0 YCJIOBUSI PAIlMOHAIBHO YCTAHOBUTH W MPEJEIbHBIE CPOKM Haudala
WCTOJIb30BAHUA.

[Ipn ananu3e M3AATENBCKOTO JIULIEH3MOHHOIO JOTOBOPAa MHOTHE NMPAKTUKU U
CHEIUATKUCTBI B 001aCTH MpaBa MHTEIUIEKTYaATbHOM COOCTBEHHOCTH TaK>K€ BBIJEISIOT
MoOOYHbIE TIpaBa U 00S3aHHOCTH, KOTOPbIE CTOPOHAM Ba)KHO OTPa3UTh B TEKCTE JI0-
roBopa. MHOr1a Takue mpasa U 06S3aHHOCTH UMEHYIOTCS «cyOcuuapHeiMu» . Tako-
BBIMU SIBJISIFOTCSI BCE T€ KOMMEPYECKUE YCIIOBUS, KOTOPBIE MO3BOJSIOT PEAIN30BaTh
YCIICIIHBIN BBITYCK U MPOJABUKEHUE KHUTU: C OJHOM CTOPOHBI, 3TO IpaBa MU3AaTeNs
Ha CEpUHYI0 MyOJIMKAIMI0O W3JIaHUs, CO3JaHUE AaHTOJOTUH M OJHOTOJIOCHBIX
ayIMOKHUT, C JIPYrod — MOJOXKEHUSI 0 KOH(PUICHIIMAIHHOCTH JTaHHBIX, KOTOPHIMU
CTOPOHBI OOMEHHBAIOTCS B IIPOLIECCE IIEPETOBOPOB U Pa3pabOTKH H3IaHHS .

AHaIM3Upysl 3aKOHOJIATEJIbHBIE PETJIAMEHTALMUA JIMYHBIX HEUMYILECTBEHHBIX
IpaB aBTOpa MO aBTOPCKOMY JIOTOBOPY, HEJIb3sI ONPENICIICHHO CKa3aTh, 4yTo B 4. 4 ['K
P® B OTHOLIEHUM NAHHOIO MPEAMETA IPUCYTCTBYET KaKas-TO IMPOJyMaHHas JOTUKA.
[Ipaktnueckn Bce HepoctaTku 4. 4 'K P®, oTHocAmmecs K 3aliuTe JMYHBIX
HEUMYIIECTBEHHBIX MPaB aBTOPA, - 3TO CJIECACTBUE SKCIEPUMEHTAILHOTO BBIBEICHUSA
ATHUX IPaB U3 pa3psa UCKIFOYUTEIbHBIX.

[IepBbIM M3 TaKKWX HEOOCTATKOB sABjsieTcs moJiokeHue m. 1 ct. 1231 'K PO.
[IpusnaBasg, uyto Ha Teppuropun Poccuiickon  @Dexepaunu  IEUCTBYIOT
VCKJIFOUUTEIBHBIEC MPABa B COOTBETCTBUU C MEXKAYHAPOJHBIMU JIOFOBOPAMH, TAHHAS

HOpMa (B OTJIMYME OT JACUCTBYIOIIETO 3aKOHOJATEIhCTBA) HE YCTAHABIMBAET BO3-

! IBerkoB JI. U3narensckuii munensnonnblii xorosop//K-F0puct. 2016. Ne32. C. 2.
2 A6aymtuna .M. W31aTebeKuil TMICH3HOHHBIA JOTOBOP: HEKOTOPEIE 0COGCHHOCTH TCOPHH H TPAKTHKH // BecTHHK
Yuusepcurera umenu O.E. Kyraduna. 2017. Ne 6 (34). C. 99-103.
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MO>XHOCTb TPU3HAHHMS B COOTBETCTBUM C MEXIYHApPOJIHBIMU JOTOBOpPaMH Ha
tepputopun Poccuiickorn dPenepanuy JIMYHBIX HEMMYIIECTBEHHBIX INpaB. Takue
npaBa MHOCTPAHHBIX TPa)JaH W JIMI[ 0€3 Tpa)kJaHCTBa JECUCTBYIOT Ha TEPPUTOPUU
Poccum nuiib B COOTBETCTBUM C TPaKIAHCKUM 3aKOHOAATENbCTBOM (203. 2 m. 1 cT.
1231 'K P®).

BTopbiM HEZOCTaTKOM MOXKHO CUMTATh OTCYTCTBHE y aBTOpa IMpaBa TpeOOBaTh
BBITJIATHl KOMIICHCALIUH 32 caM (DaKT HapyIICHUs CBOUX JHYHBIX HEHMMYIIECTBEHHBIX
IpaB, TOT/Ia KaK B HACTOSIIEe BpeMs 3TO elle BO3MOXkHO (m. 2 cT. 49 3akoHa 00
aBTopckoM mpase). U. TynyObeBa u B. OcumoB yka3pIBalOT B CBSI3U C ATHUM, UTO
KOMIICHCALIUSI TPUMEHSETCA JJII BOCCTAHOBJIEHHS HETATUBHBIX HMYIIECTBEHHBIX
1OTephb, HEN30EXKHBIX MPHU JIOOOM MPaBOHAPYIICHUHU, pa3Mep KOTOPBIX HEBO3MOMXKHO
JI0Ka3aTh BCIIEACTBHE OCOOEHHOCTH 00BeKTa.

HakoHen, TpeTbUM U, MOXalyd, CaMbIM CEPBE3HBIM HEIOCTATKOM SIBISETCS
CYXEHHUE MOHATUS KOHTpPa(aKTHBIX IK3EMILIIPOB npousBeaeHuil. CornacHo 1. 4 cr.
1252 I'K TakOBBIMH CUMTAIOTCS MATEPHUAIBHBIE HOCHUTEINIH, UCIIOJIb30BAHUE KOTOPBIX
IPUBOJNUT K HAPYLIEHUIO JIMIIb UCKIIOUUTEIBHBIX (MMyIIECTBEHHBIX) npas. llo
3aKOHOJATENbCTBY «3aKOHA AaBTOPCKOrO IMpaBa» KOHTPAPAKTHBIMU  SIBIISIOTCS
DK3EMIUISIPBI IPOU3BEICHUS, U3TOTOBJICHUE WM PAaCIPOCTPAHEHUE KOTOPBIX BIICYET
3a co0Ol HapylleHue JIO0BIX aBTOpCcKuX mpaB (m. 3 cT. 48 3akoHa 00 aBTOPCKOM
npase). Co BeryrieHueM B cuity 4. 4 ['K PO He uMeeTcst OCHOBaHUM 1)1l UBBSITHUS U3
000pOTa M YHHUUYTOXKEHHUS SK3EMIUIIPOB IPOU3BEIEHUI, HCHOIb30BAaHUE KOTOPBIX
BJICYET 3a COOOW HapylIEHUE TOJIbKO JIMYHBIX HEMMYILECTBEHHBIX MpaB. Mexny Tem
TaKhe MPaBOHAPYIIEHUS COBEPIIAIOTCA JOCTATOYHO YacTO, U B OCHOBHOM B TaKUX
Clly4asiX yMaJIAIOTCS IPaBO aBTOpA HA UMS M IIPaBO HA HENPUKOCHOBEHHOCTH MPOMU3-
BeaeHus. Jlymaercs, 4yro mnpaBbl aBTOpPbl «HEKOTOPBIX pasMBILIIEHUH O YacTH

yerBepTon 'K P®», ykaspiBas: «Bce 3T0 03BOJIAET ceaTh BBIBOJ, YTO ITUPATCTBO

! Mareee A. I. Poccmiickas Mojelb MpaBa Ha HENPHKOCHOBEHHOCTh mpomssexeHus / BectH. Ilepmckoro
yauBepcuteTa. FOpuanueckue naykw. — 2011, — Beim. 4 (14). — C. 91-99.
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B Poccun u HapylieHusl IMYHBIX HEMMYIIECTBEHHBIX MpaB HE OyayT Haajexallum
06pa30M IIPECEKATHCS

B uenom, o0oOmias xapaktep 3alUThl JIMYHBIX HEUMYIECTBEHHBIX IpPaB
aBTopa 1o 4. 4 'K P®, Hy)XHO 3aME€TUTh, YTO KaKOil Obl TO HU OBLIO aBTOPCKO-
paBoOBOM crielUPUKA B JAaHHOM CErMEHTE OTHOIICHWH HEe ocTajoch. [opaocTb
pazpaborunkoB mpoekTa 4. 4 'K PO - cr. 1251 (3ammura JUYHBIX HEUMYIIIECTBEHHBIX
IpaB) MpeCTaBIsIeT co00i He Oosee Kak KainbKy co cT. 12 'K P (crmocoObI 3amuThr
rpaXIaHCKUX TMpaB). Takoe BBIBEJACHHE MOPAJIBHBIX TIPaB U3-TOJ] aBTOPCKO-
IIPaBOBBIX CIOCOOOB 3alllMTBHl CBHJETEIBCTBYET O JMOepanu3auud 000poTa
aBTOPCKHUX IpaB, MPUCYIIEH aHTI0-aMePHKaHCKOM crcTteMe Ccopyright.

Ocoboro BHMMaHHUS 3aciIyKUBaeT peuieHue 3akoHopateneM B 4. 4 ['K PO
BOIIPOCA O CyJIbO€ JTMYHBIX HEMMYILECTBEHHBIX MPAB aBTOpa mnocie ero cmeptu. Cpok
JEUCTBUSL JIMYHBIX HEHMYIIECTBEHHBIX MpPAB aBTOpa HEOTPAHUYEH. DTH MpaBa HE
NIOTAIIAKTCS CPOKOM JaBHOCTH. [locie cMepTu aBTOpa OHU MOTYT IEPEXOIUTH K €ro
HacJeIHUKaM. B COOTBETCTBUHU € 3aBelIaTENIbHBIM PACHOPSKEHUEM OCYILIECTBICHHUE
ATUX MPaB MOXKET ObITH TOpy4eHO TpeThuM JniaM. B 4. 4 'K PD (c1.1267) BBOUTCA
NPUHIMINAIBHO HOBOE IMIPABWJIO, COIJacHO KOTOPOMY TIOCIIE€ CMEpPTH aBTOpa
OeccpoyHO OXpaHSIOTCS aBTOPCTBO, MMs aBTOpa W HEMPUKOCHOBEHHOCTH IPOU3BE-
neHus. IHpIMu clioBaMu, TUYHBIE HEUMYIIECTBEHHBIE MpaBa aBTOpPA MPEKPAILAOTCS
CO CMEPTBIO MOCIEAHETO0, a J1aJiee OXPAHIIOTCS TAKUE COLMOKYJIBTYPHBIE (PAKThI, KaK
aBTOPCTBO, UMsI aBTOPA, HENIPUKOCHOBEHHOCTh IIPOU3BEACHUS.

[Tonmoxxenus cr. 1267 'K P® He coorBercTByroT HOpMme 1. 2 cT. 6 (Dis)
bepHCKOM KOHBEHIMHU, COIJIACHO KOTOPOM IIPaBO aBTOPCTBA M IPABO HA 3aILUTY
penyrauuu aptopa (B 'K P® mnpaBo Ha HENPUKOCHOBEHHOCTh IPOMU3BEICHUS)
COXpPaHSIOT CUJIy TOCJie CMEPTH aBTOpa MO KpailHel mepe A0 MpeKpalleHHsl Cpoka
NEUCTBHUS €ro HMMYLIECTBEHHBIX MpPaB M  OCYWIECTBIBSIFOTCA JUIAMU  WIH
YUPEKACHUSAMHU, YIPABOMOUYEHHBIMU Ha TO 3aKOHOJATEJILCTBOM CTPAHbI, B KOTOPOM

uctpedyercs oxpana. IIpaBna, st cTpaH, 3aKOHOAATENIBCTBO KOTOPHIX HA MOMEHT

! Tyny6pea M. Ocumos B. HekoTopble pasMBIIUICHHS O 4YacTH d4eTBEpPTOil I'paxaaHCKoro kojpekca P® //
WHTemnekTyanbHas COOCTBEHHOCTh. ABTOPCKOE MPaBo M cMekHbIe mpaBa. 2006. Nel2. —c. 11
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MPUCOEANHEHUS] K KOHBEHIIMH HE COJICPKUT IMOJIOKEHUM, 00€CIIEUNBAIOIIUX OXPaHy
IOCJIe CMEPTH aBTOpa €ro MOPAJbHBIX mpas, B I 2 cT. 6 (bIS) caemana oroBopka,
COTJIACHO KOTOPOW ATH rOCYyAapCTBa MOTYT MPEAYCMOTPETh, YTO HEKOTOPBIE U3 ITUX
MpaB HE COXPAHSIOT CWibl mociie cmeptu aBTopa. Ho x Poccuu 3ta oroBopka He
MIPUMEHHNMA, TTOCKOJIBKY JUIsl HAallel cTpaHbl bepHCKash KOHBEHLHs BCTyNUJIa B CUIY
13 mapta 1995 r., B epro AeiicTBHS 3aKOHA 00 aBTOPCKOM IPABE

B 3akmouenue cienoBano Obl MACHTHUPHUIMPOBATH 3aKperieHHyo B 4. 4 'K
P® koHUENUMIO JTUYHBIX HEUMYIIECTBEHHBIX IMPAaB aBTOPOB IMPOM3BEICHUN HAYKH,
JuTepaTypsbl U UcKyccTBa. K coxkaieHuto, MPUXOAUTCS KOHCTaTUPOBATh, YTO YECTKUH,
OJIHO3HAYHBIN OTBET HA ATOT BOMPOC J1aTh HEBO3MOKHO. COBEPIIIEHHO OYEBUIHO: B Y.
4 T'K P® npousomen oOTKa3 OT AyaluCTHYECKOH ((PpaHIy3CKOM) KOHIICIIIINH
aBTOpCKMX mpaB. Jlpyrod ke, CpaBHUMOM MO JOTMYHOCTH, CTPOWHOCTH,
MIPOBEPEHHOCTHU MPAKTUKON, TEOPUU TIPEITIOKEHO HE OBLIO.

[IpoBeneHHbBIN aHAINU3 MMO3BOJIAET CAENIAaTh BBIBO/A: HECMOTPS HA TOT (aKT, 4TO
W31aTEeIbCKUM JTUIIEH3MOHHBIN JJOTOBOP, KaK MPaBUJIO, SIBJISIETCS CTAaHAAPTHBIM JOKY-
MEHTOM, YCJIOBUSI KOTOPOTO AYOJHUPYIOTCS OOJIBIIMHCTBOM U3/1aTEIbCTB, CYIIECTBYET
0OJIbIIIOE KOJUYECTBO KPUTUUECKUX MJII aBTOpa aCIEKTOB, KOTOPbIE HEOOXOIUMO
MOABEPrHYTh TIIATEIbHOMY aHaJIu3y NpPH €ro COIVIACOBAHMU B UEJSAX 3alIUTHI

HHTCPCCOB aBTOpPaA.

! Marpees AI. O KOHUENIMH JHYHBIX HEHMYIICCTBEHHBIX NPAB aBTOPOB NPOHM3BEACHHMI HAYKH, JIHTEPATYPHl H
uckyccrsa B yactu yetBeproii 'K P® // Bectauk Ilepmckoro ynusepcutera. KOpuanyeckue nayku. 2007. Ne 8. C. 110-
115.


http://elibrary.ru/item.asp?id=12516112
http://elibrary.ru/item.asp?id=12516112
http://elibrary.ru/item.asp?id=12516112
http://elibrary.ru/contents.asp?issueid=601669
http://elibrary.ru/contents.asp?issueid=601669&selid=12516112
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3akJIroueHue

Htak, Ha OCHOBaHMM IPOBEJCHHOIO MCCIEAOBAHUSA HEOOXOAMMO CHENATh
CJIEYIOIINE BBIBOJIBI.

ABTOpPCKMI J10TOBOp MPEACTABIsAET COOOM COrJalleHue MEXAY aBTOPOM
IIPOU3BEJCHUSI HAyKH, JIMTEPaTypbl M HCKYCCTBA, WM €ro padoropaTesieM, 0o
UHBIM O0JiajaTesieM HMYIIECTBEHHBIX aBTOPCKUX IIpaB, C OJHOM CTOPOHBI, U
II0JIb30BATENIEM MPOU3BEACHUS C APYTOM CTOPOHBI, IO KOTOPOMY aBTOp 00sA3yeTcs
nepesaTh MOJIB30BATENI0 32 BO3HATPAKICHUE IIPABO MCIOJIb30BAaHUS IPOU3BEACHHUS
00yCIIOBJIEHHBIM CIIOCOOOM M B YCTAHOBJIEHHBIH CPOK, @ IOJIb30BATEIh O0s3YyeTCs
UCITIOJI30BaTh MPOU3BEJECHUE B COOTBETCTBUHU C IPENOCTABIECHHBIM €My MPABOM H
YVIUIATUTh ~ BO3HarpaxjaecHue. JIoroBop MOXKET IpeaycMaTpuBarh Iepenady
MMYILECTBEHHBIX IIPaB IIOJHOCTHK0 WJIM YAaCTHUYHO, HA ONPEIEICHHBIM CpOK, C
pacnpoCTpaHEHUEM €ro JEHCTBUS HA ONPEIECIICHHYIO TEPPUTOPHIO.

ABTOpPCKOE MpaBo MPEAYCMATPUBAET JBAa OCHOBHBIX THIIA AaBTOPCKOIO
JIOTOBOPA: aBTOPCKUI TOrOBOP Ha Mepeiayy UCKIIOUNUTEIbHBIX MPaB, Pa3peliaronimii
WCIIOJIb30BAHUE TPOMU3BENCHUS OMNPEIEICHHbIM CIHOCOOOM W B YCTAHOBJIEHHBIX
Ipesiesax TOJIBKO JIMIy, KOTOPOMY 3TH IIpaBa MEpPEJaroTCs; aBTOPCKUI JTIOrOBOp Ha
nepeaavyy HEeUMCKIIOUMTEIbHBIX MpaB, pa3peliarouiiil UCIOoJIb30BaHUE MTPOU3BEICHUS
U JpyTUM JUI[aM, B TOM YHCJE CaMOMy OOJIaJaTeNi0 HCKIIOUUTEIbHBIX IIPaB,
3aKJII0YMBUIEMY aBTOPCKHUM TOTOBOP.

ABTOpCKUW JOTOBOP 3aKJIOYAETCS B MHUCbMEHHOW (opmMe U, MO KEITaHHUIO
CTOPOH, MOXET OBITh 3aBepeH HOTapuajibHO. J[0roBop MOXeT OBbITh H3MEHEH,
NpEeKpalleH WM PACTOPTHYT TAaKXKE TOJIbKO MUCBMEHHO. B KaXXaoM OTAelbHOM
cllydae U3/1aTeib U aBTOP BHIOUPAIOT U COMIACYIOT OPUTHMHAIIBHBIN TEKCT aBTOPCKOTO
noroBopa. Cregyer OTMETUTb, 4YTO AaBTOPCKUHA JOTOBOpP HE 00s3aTeIbHO
npeacTaBisger coO00l eauHbIi JoOKyMeHT. OH MOKET BKJIIOYaTh U PAa3IMYHOTO pOja

JOIIOJIHUTCIBHBIC COTJIaIIICHMA.
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Peanuzanus yciioBui aBTOPCKOrO JOTOBOpPA CBA3aHA C €r0 HCIOJIHEHHEM.
[lopsnox coBepmieHUs JOJDKHUKOM — JEHMCTBUM 1O  HCIOJHEHHIO J0TOBOpa
UMEHYETCS] CIOCOOOM €r0 UCTIOJTHEHUS.

[To aBTOpCKOMY JOTOBOPY 3aKa3a aBTOp M 3aKa34yMK BIpPaBe H30paTh CIOCOO
UCIIOJIHeHUsI 00si3aTenbcTBa. s aBTOpa, paboTaromiero Ha 3aka3, O4YeHb YacTo
UTPaeT BaXXHYIO POJIb MECTO MCHOJHEHHUs. MeCTO UCIOJIHEHUS MOXKET OBbITh IPSIMO
YKa3aHO B JIOTOBOPE MEXIy KOHTpareHTaMu. [Io m3nmarenbckomy JOTOBOPY MECTO
UCIIOJIHEHUs JI0r0BOpa M MECTO MOJICYAHOCTH CTOPOH OIIPEACISETCS MECTOM
HaxOXJIEeHUS un3AarenscTBa. CTOPOHBI IO aBTOPCKOMY  JIOTOBOPY  MOTYT
IPEAyCMOTPETh HUCIHOJIHEHHE O00s3aTeNbcTBa B Haajexammii cpok. Kak mpasuio,
IIPAaBO BO3HAIPAXICHUS PEAIM3YETCS HE B OJUH CPOK, & B HECKOJIBKO, TAK KaK 3TO
CBA3aHO C peanu3alued NpOoW3BEICHHM Ha pbIHKE. [Ipu oTCyTcTBHMM yKa3aHWs Ha
CPOK B JIOTOBOpPE WJIM 3aKOHE 0053aTEJIbCTBO JIOJDKHO HCIIOJIHATHCA B «pa3yMHbIN
cpok». CTOpOHBI TakXke€ MOIYyT NPEIYCMOTPETh BO3MOXHOCTH JOCPOYHOIO
WCIIOJIHEHUS TI0T0OBOPA.

B cnywyae npekpaiieHuss aBTOPCKOrO JOroBOpa CIEAyeT NMPUMEHSTh OO0IIHe
HOpPMBI O TpEKpalleHuu o0s3aTeNbCTB, a TakkKe mpaBuia 00 HU3MEHEHUH H
pPacTOP’KEHUU TPakJaHCKO-IPABOBOTO JOTOBOpPA C YUYETOM CIEUU(UKH aBTOPCKOTO
0roBopa. B citydae HapyleHuss aBTOpOM CpPOKa aBTOPCKOIO JOrOBOpa y 3aKa3uukKa
BO3HHUKAET MPABO HA OJTHOCTOPOHHUM OTKa3 OT JOTOBOpA.

W3MmeHeHrne yclOBUI aBTOPCKOTO JOrOBOpa MOXKET OBITh  CBSI3aHO €
MIPOJJICHUEM CPOKa aBTOPCKOTO JOTOBOpa, C MPOMJICHHEM IPEACTABIICHHUS
MIPOU3BEACHUS 3aKa34MKy 10 JOTOBOPY 3aKa3a, C N3MEHEHHUEM JKaHpa MPOU3BEICHHUS,
C YBEIMYEHHEM WJIM, Ha0OOPOT, YMEHBIICHHEM CTaBKH BO3HArpakaeHUs U T. 1.
N3mMeHeHne ycaoBHK BHOCHT B JOTOBOP HOBBIE 3JEMEHTBI, HO 3TO HE HMEET
OTHOILIEHMS K IPEKPALLEHHUIO TOTOBOPA.

OcHoBaHusA, YCIIOBUS W TOCIEICTBUS MPEKPALIEHUS aBTOPCKOrO JI0roBOpa
pEerIaMeHTUPOBaHbI KaK OOIIMMH TOJIOKEHUSIMU TPaKJIaHCKOTO 3aKOHOJATEIbCTBA
(rmaBa 26 I'K), Tak 1 HEKOTOPHIMH CHEIMATBLHBIMA HOPMaMU aBTOPCKOrO MpaBa.

ABTOpCcKHE J0roBOpbl corinacHo HopmaMm ['K P® mpekpamatorcss mo clienyroumm
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OCHOBAHHUSIM: UCIIOJIHEHHE  0053aTeNnbCcTBA, OTCTYNHOE, 3a4eT, IpeKpalleHue
00s13aTeNbCTBA COBMAJACHUEM JODKHHKA W KpPEeIuTopa B OJHOM JIMIIE, HOBalWf,
IIPOILEHUE JI0JITa, HEBO3MOXXHOCTh HCIIOJIHEHHMSI, U3/JaHUE aKTa TOCYJAapCTBEHHOIO
opraHa, CMepTh IpaKJaHUHA, JIMKBUJALUS FOPUIUUECKOTO JIUIIA.

[Ipu 3TOoM B cuiny cnenupuKkd aBTOPCKOrO JIOTOBOpPA ITOT IMEPEUEHb MOYKET
OBITh JIOIIOJHEH HE TOJBKO CHELMAIBbHBIMM HOPMaMU aBTOPCKOTO IpaBa, HO M
B3aMMHBIM  COIJVIAILIEHWEM CTOPOH, HE MPOTUBOPEYALIUM JCHCTBYIOIIEMY
3aKOHOJATEIbCTBY.

OTBETCTBEHHOCTh IO AaBTOPCKOMY JIOTOBOPY, Kak M BCsKag Jpyras
IPaKJAHCKO-TIPaBOBasi ~ OTBETCTBEHHOCTb,  BBIPAXKAETCSI B  NPUMEHEHUH K
HapyILIMTEII0 MEP roCylapCTBEHHOro npuHyxiaeHus. Crenudurka OTBETCTBEHHOCTH
3a HapyLIEHUE ABTOPCKOIO JOTOBOPA 3aKIIOYAETCS B TOM, YTO CIEKTP BO3MOKHBIX
Mep NPUHYXKJICHUS 3/1€Ch 3HAUYNUTEIBHO YK€, YEM B JIPYTMX I'PAKIAHCKO-IIPABOBBIX
obs3arenbcTBax. Kak m BeAkas apyras IpakIaHCKO-TIPaBOBas OTBETCTBEHHOCTD,
OTBETCTBEHHOCTh IO AaBTOPCKOMY JOTOBOPY HMEET CBOEH OCHOBHOM LEJBIO
BOCCTAHOBJICHUE HApYIIEHHBIX ITPaB M 3aKOHHBIX MHTEPECOB MOTEPIIEBIIEH CTOPOHBI
3a CUET HAPYLIUTEIIS.

PaccMoTpeB cyneOHYyI0 MpaKkTUKY IO JIeJaM O 3allliTe aBTOPCKUX JOrOBOPOB,
MOXXHO CJenaTh BBIBOJ, 4YTO B IIPABONPUMEHUTENBHOW IPAKTUKE CYIIECTBYIOT
oInpeJeieHHbIe MPOOJIEMbl NMPU BHIHECEHUM PEIICHUS B JI€JIaX O 3aIIUTE aBTOPCKHUX
JIOTOBOPOB, B YACTHOCTH IPY YCTAHOBJIEHWH BHHBI IPABOHAPYIIMTEISA, & TAKXKE IPH
YCTAaHOBJICHUM pa3Mepa KOMIIEHCAIlMW 3a MPUYMHEHHBIN yiiepO. B cBs3u ¢ 3tum
cylam cieqyer oopamars 0oco00e BHUIMaHKUE Ha TO, YTO B JIeJax O 3aIIUTE aBTOPCKUX
JIOTOBOPOB CJIEYEeT YYHUTHIBATh CTENEHb CAMOCTOSITEIBHOCTH KaXXJIOTO OOBEKTa
JAHHOM KaTEeropuu MHTEIUIEKTYalIbHBIX IIPAB.

Tak, Ha OCHOBaHMM H3YYEHHBIX HAYYHBIX TOYEK 3pPEHHUSA, KacaroLUXCs
aBTOPCKUX IMpaB, HEOOXOJUMO BBIICIUTH Psii MPoOOJEM U BO3MOXKHBIE MYTH HX
peuieHus.

Cnenyer 3akpenuth B 'K P® mnoHsiTHe aBTOPCKOro AOroBopa: aBTOPCKUI

JIOTOBOP — 3TO JOTOBOP, MO KOTOPOMY aBTOp MPOU3BENICHUS JTUTEPaATyphl, HAYKH U
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MCKYCCTBA MJIA €T0 MPABONPEEMHHUKH, C OJTHOM CTOPOHBI, IEPEAIOT IPYrOil CTOPOHE,
M0JIb30BATENI0, HMYIIECTBEHHbIE IIpaBa B YCTAHOBJEHHBIX Ipenenax (Cpok,
TEPPUTOPHIO), COTJIACOBAHHBIX CTOPOHAMHU, 32 OIpPEACIEHHOE BO3HArpaXaeHUe JTu00
0€3BO3ME3THO.

II. 1 cr. 1231 IT'K P® ycraHaBnuBaeT, 4TO Ha TeppuUTOopur Poccuiickoit
denepanuu  JEUCTBYIOT  MCKJIIOYUTEIBHBIE  IpaBa B COOTBETCTBHH  C
MEXIYHAPOJHBIMU JIOTOBOpPaMH, JaHHas HOpMa (B OTJIMYME OT JEHCTBYIOLIErO
3aKOHO/ATEIbCTBA) HE YCTaHABIMBAET BO3MOXHOCTh IPU3HAHUSA B COOTBETCTBUU C
MEKIyHAapOJHBIMH JOTOBOpaMH Ha Tteppuropun Poccuiickon denepanuu JIMYHBIX
HEMMYIIIECTBEHHBIX MpaB. Takue IMpaBa HWHOCTPAHHBIX TpaxiaaH © Jul 0e3
IpaXJaHCTBAa JEWCTBYIOT Ha Teppuropur Poccun nMmbe B COOTBETCTBUM €
IFPKJAHCKUM 3akoHoAaTenbcTBoM (a03. 2 m. 1 cr. 1231 T'K P®). Heobxomumo
BHECEHUE COOTBETCTByIOIIMX wu3MeHeHud B cr. 1231 T'K P®, xkotopas
npeaycMarpuBaia  Obl  BO3MOXKHOCTb IMPU3HAHHUA B COOTBETCTBUM C  MEX-
OyHAapOJHBIMH JIOrOBOpaMM Ha Tepputopun Poccuiickonn denepanuu JIMYHBIX
HEUMYILIECTBEHHBIX ITPaB.

BTopbIM HEZOCTATKOM MOKHO CUMTATh OTCYTCTBUE y aBTOpa IpaBa TpeOOBATh
BBITUJIATHl KOMIICHCAITMH 3a caM (paKT HApYIICHUS CBOUX JIMYHBIX HEMMYIIECTBEHHBIX
npaB.  KomneHcanuss — npumeHsieTcs  JUIsl  BOCCTAHOBJIEHHS  HETaTUBHBIX
MMYIIIECTBEHHBIX MOTEPb, HEU30EXKHBIX MpPHU JOOOM NPaBOHAPYUIEHUHU, pPa3MeEp
KOTOPBIX HEBO3MOYKHO JIOKa3aTh BCJIEICTBUE OCOOCHHOCTH OOBEKTA.

Hanee, Hambosiee CEpbE3HBIM HEIOCTATKOM SIBJISIETCS CYXKEHHE TMOHSTHUS
KOHTpa(aKkTHBIX IK3eMIUISIpOB npousBeaeHuii. CornacHo 1. 4 cT. 1252 I'K TakoBbIMU
CUMTAIOTCSI MaTEpUAIbHBIE HOCUTENH, UCIIOIb30BAaHUE KOTOPBIX IPUBOJUT K HApyIlIe-
HUIO JIMIIb MCKIIIOUUTENbHBIX (MMYIECTBEHHBIX) npaB. [lo «3akoHy 00 aBTOpCKOM
npaBe» KOHTpPadaKTHBIMU SBISIOTCS IK3EMILISIPbI IPOU3BEICHUS, U3TOTOBJICHUE WIN
pacnpocTpaHeHHe KOTOPBIX BJIEUYET 3a OO0 HapyllIeHue J00bIX aBTOPCKUX Mpas (1I.
3 cr. 48 3akona 00 aBTopckom mpape). Co Bcrymienus B cuiy 4. 4 'K PO He
UMEETCS] OCHOBAaHUM M U3BATHA M3 O00OpOTa M YHHUUTOXKEHHS HK3EMILIIPOB

HpOHSBQXIGHHﬁ, HCITIOJB30BAHMNEC KOTOPBLIX BJICUHCT 3a coboi HAapymcHUE TOJbKO
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JUYHBIX HEMMYIIECTBEHHBIX IpaB. Mexay TeM TakKue IpaBOHAPYIIEHUS CO-
BEpUIAIOTCS JIOCTaTOYHO YAacCTO, U B OCHOBHOM B TAaKUX CIy4asX YMAJSIOTCA IPABO
aBTOpa Ha UMsI M MPAaBO HA HEMPUKOCHOBEHHOCTh Mpou3BeAeHUs. Tak, He0OX0AUMO
BHECEHHE  JOMOJHUTENIbHBIX  HW3MEHEHUHM,  Y)KECTOYAIIIMX  KOHTPOJIb  3a
KOHTpahaKTHOCTHIO 3K3EMILIIPOB POU3BEACHUH, MOCATAIONINX Ha aBTOPCKUE MpaBa.

Mepoii Mo yIydIlIEHHIO CUTYyallud CBA3aHHOW C COOJIOJEHUEM aBTOPCKOIO
noroopa B P® sBuseTcs coznaHne HOBOIO OCYJApCTBEHHOI'O OpraHa, OCHOBHOM
3ajjaueil KOTOporo ObUIO OBl BBIBIICHUE B TJI00ATbHON CETU HApYLIEHUI aBTOPCKOIO
npaBa P®, 00o01meHe MaTeprayia o TEHJCHIMSIM U3MEHEHUS TI100aJIbHOM CEeTH U
IIPEIOCTABICHUSI HEOOXOJAMMBIX CBEJEHUN 3aKOHOAATENSIM, ISl TOTO, YTOOBI OHH
MOTJIM OBICTPO pearupoBaTh Ha M3MEHEHHUE OOIECTBEHHBIX OTHOLICHHM, (pUKCUPYS
HOBBIE U JOpa0aThIBas, B CIIydae HEOOXOJIMMOCTH, CTapble MPAaBOBbIE HOPMBI.

Haxonen, nonoxenust ct. 1267 'K P® He cOOTBETCTBYIOT HOpME II. 2 CT. 6
(bis) BepHckoit KOHBEHIMH, COTTIACHO KOTOPOU MPaBO aBTOPCTBA U MPABO HA 3aIIUTY
penyrauuu aBropa (B 'K P® mnpaBo Ha HENpPUKOCHOBEHHOCTb NPOU3BEICHMS)
COXPaHSIT CWIY IOCJIE CMEPTH aBTOpa IO KpallHEH Mepe A0 NPEKpalleHHs] CpoKa
NEUCTBUS €ro HMMYLIECTBEHHBIX TMpaB M  OCYIIECTBISIIOTCA JUIAMU WM
YUPEKICHUSAMHU, YIIPABOMOUYECHHBIMH Ha TO 3aKOHOJATEIBCTBOM CTPAHBI, B KOTOPOU
uctpedyercst oxpana. Tak, ciegoBayio Obl HACHTU(PUIIMPOBATH 3aKPEIJICHHYIO B 4. 4
['K P® xoHuenmuio JIUYHBIX HEMMYLIECTBEHHBIX IIPpaB aBTOPOB IPOU3BEICHUM
HayKH, TUTepaTypsl U UCKyccTBa. K coxkalneHnto, IpuxoauTcsi KOHCTaTUPOBATh, YTO
YETKUW, OJHO3HAYHBIA OTBET HAa 3TOT BOMNPOC J1aTh HEBO3MOXXHO. COBEPIICHHO
oueBuHO: B 4. 4 'K P® mpowusomien oTkaz oT AyaqucTUUYECKO ((hpaHIly3CKOi)
KOHIIETII[UM aBTOPCKUX MPaB.

[TomuMo 3TOrO, B IEpeYHE UMYIIECTBEHHBIX IPAB aBTOPOB HE BBIJIENIEHO MPABO
Ha BO3HarpaxjaeHue (aBTopckuil roHopap). M 310 He ciiy4aliHO, TaKk KaK aBTOPCKOE
BO3HArpaxjeHue Bcerjaa (KpoMe ciydaeB MooOelbl Ha KOHKYpCe) BBIILJIAUMBACTCS B
paMKax JOroBOpoB 00 HCIOJb30BaHUM MpousBefeHur. JloroBopoM Mex1y
paboromareseM UM aBTOPOM  ONpENENsieTCs  TakKe  BBIIUIATA  ABTOPCKOIrO

BO3HArpaxacHusd 34 HCIIOJb30BaAHUC CJ'IY)KC6HOI‘O IMIPOU3BCACHMNA. HOC—)TOMy pasMcep,
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MOPSAZOK HMCYMCICHHUS M BBIIUIATHI aBTOPCKOTO BO3HAIPAXACHUS 32 KaXKIbIA BHJ
WCITOJIb30BAHUS TPOU3BEICHUS ONPEEIISIOTCS HE B 3aKOHE (KaK 3TO OBLIO IPEkKIE), a
B aBTOPCKOM WJIM MHOM JIOTOBOPE, 3aKJIF0Ya€MOM B YCTaHOBJIEHHOM TOPSIZIKE.

3aBepmiasi 0030p aBTOPCKOTO JOTOBOpa Kak OOIIerpakAaHCKOW KaTEeropHH,
CIIEAyeT CKa3aTh, YTO €CIIU IK3EMIUISPHI IPOU3BEACHUS (HApUMep, KHUTH) BBEICHBI
B IPAXKAAHCKUN 000POT MOCPEICTBOM HX MPOAAXKH, TO JOMYCKAeTCs UX JajbHelee
pacmpocTpaHeHne ©0e3 corjacus aBTopa W 0e€3  BBIJIATBl  aBTOPCKOTO
BO3HArpax/JICHUS.

B 3aBepuienue xoTenoch ObI OTMETUTH M CaMyIO KUBOTPEIICHIYIIYI0 MPoOIemMy
aBTOPCKUX JOTOBOPOB — HMX HapylieHHe M 3amuTy. CrocoObl 3alluThl aBTOPCKHUX
JIOTOBOPOB  3aKPEIUIEHbl BO MHOTMX HOPMAaTHBHO-IIPABOBBIX aKTaX, OJHAKO Ha
JTaHHBIA MOMEHT HEOOXOJMMO YKECTOUYEHHE MEp OTBETCTBEHHOCTH 3a HX
HapylICHHUE.

B menom MOXHO chenatb BBIBOJ, YTO HMHCTUTYT aBTOPCKUX JIOTOBOPOB B
Poccun 10BOJBHO XOpOIIO pa3paboTaH M yperyiqupoBaH, OJHAKO B MEJIX
yCTpaHEHUs Pa3IMYHOIO PojAa KOJUIM3MM, MpOoOesoB U ero JajlbHEHIIero pa3BUTHS

HYKJIa€TCA B IEPECMOTPE U TUIATENBHON JOPaOOTKE.
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