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BBEJAEHUE

AKTYaJIbHOCTh T€Mbl ~ HCCJIEAOBAHMA  OOOCHOBBIBAETCS  OOJIBIINM
TEOPETHYECKUM M TPAKTHYECKUM HMHTEpEecOM. bpak Mexay MyX4YUHOW U
KEHIIMHOMN - sIBJIEHUE, CYIIECTBYIOUIEE HM OJHO ThicsyeseTtue. B coBpeMeHHOM
IUBUIM30BAHHOM OOILECTBE 3aKOHOAATEIbCTBA PA3JIMYHBIX TOCYJAPCTB YETKO
pErJIaMEHTHUPYIOT YCJIOBHS U MOPSIIOK 3aKJIIOUEHHs Opaka, mpaBa U O0S3aHHOCTU
CYIIpyroB B  HEM, OCHOBaHMs MpEKpalleHuss W [pu3HaHusa  Opaka
HEJICHCTBUTEIBHBIM U P JIPYTUX, HE MEHEE BAXKHBIX BOIPOCOB. bpak u cembs
OTHOCATCA K YHUCITy TAKUX SIBJIEHUH, HTHTEPEC K KOTOPHIM HE 0CJIabeBaeT ¢ MOMEHTA
UX BO3HMKHOBEHMSI U JI0 HAIIUX JHEH, 4TO OOBSCHIETCA UX MHOTOTPAHHOCTBIO U
3HAYMMOCTBIO B KM3HU JIOJeH. bpak U ceMbsi SBISAIOTCS OOBEKTOM H3Y4YEHUS
pa3IMyYHbIX HaykK: (uaocopuu, COUUOIOTHUH, IPaBa, MEIUIMHBI, ICUXOJIOTUU U Jp.
C yderoM HX HaNpaBIEHHOCTH M CHEUU(PUKHA M3Y4yalOTCS pa3Hble CTOPOHBI,
MPU3HAKH, CBOMCTBA JAHHBIX COLUMAIBHBIX ()EHOMEHOB. /[ IOpUANYECKUX HayK
IPEACTABIIIOT MHTEPEC JIUIIb T€ CTOPOHBI KU3HEAEATEIBHOCTH CEMbH, KOTOPBIE
MOTYT OBITh MTOJABEPTHYTHI TPABOBOMY PETYJIUPOBAHMIO.

[lenHOCTH Opaka Kak >KECTKO KOHTPOJUPYEMOTO COLMATILHOTO 00pa30BaHUs
B Poccunm cHmxkaercda B cwily pasnuuHblx nOpuunH. Cpeau HUX  HU3Kas
CTaOMJIBHOCTh ~ 3aKJIOYaeMbIX  OpakOB W POCT  MPHUBIEKATEIbHOCTH
WHIMBHUIYyaJIbHOM YacTHOM JKM3HM, KOTOpas Bce OoJblle pacHpoCTpaHseTcs B
CBSI3M C TpaHC(HOPMUPOBAHHEM HOPM CEMENHO-OpayHbIX OTHOLICHUH.

Moaudukanuss OOIIECTBEHHOW 3HAUYUMOCTH HWHCTUTYTa Opaka craia,
IPEXJIE BCEro, pe3yJbTaTOM U3MEHEHHUs CUCTEMbI COLMAIBHBIX LIEHHOCTEN, Cpean
KOTOPbIX Ha TEpPBBIA IUIAH Yalle CTaJld BBIXOJUTh HECEMEWHbIE IIEHHOCTH,
CBSI3aHHBIC C JIMYHBIMHM JIOCTIKEHUSIMU M JIMYHBIM OJjaromnosyuueM. V3menenue
MecTa Opaka B CHCTEME COLMAIbHO - IEHHOCTHBIX B3aMMOJECHCTBHUIl OOIIeCTBa,
OCOOEHHO CpelM MOJIOJIEKH, CBA3aHO TaKXkKe ¢ JmOepanu3anueil B3IJIAI0B Ha
XapakTep MOJOBBIX OTHOIICHUN 10 Opaka, B Opake v BHe Opaka U CTPYKTYPHBIMU

W3MEHEHUSIMU CUCTEMBI B cepe ceMelHO-OpayHbIX OTHOIIECHUM. B HacTosmui
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MOMEHT HHCTUTYT Opaka B Poccum mnepexuBaer kpusuc. llepemens,
MPOUCXOMSIINAE B TOCYAApCTBE, SKOHOMHUYECKAs HECTAOWJIBHOCTH, COIMATbHAsS
HE3aIMIIEHHOCTh HEMOCPEICTBEHHBIM 00pa3oM BIIHUAIOT M Ha 00JIacTb OpayHO—
CEMEUHBIX OTHOIIECHUM. Bo3pacTaeT 4mciio pacTOPrHyTHIX OpakoB, Bce OOJbIIe
MOJIOJIBIX Tap, >KUBYIIHUX B (PAKTUUECKUX CEMEHHBIX OTHOIICHUSX (IPa’kJaHCKOM
Opake), pacTeT YMCJIO paHHUX OpaKkoB, MHOTHE MOJOJbIE MAPhl HE XOTIT UMETh
JETEH.

B menmom mo Poccum B 2011 - 2015 rr. mHaOmromanachk TEHIEHINS
COKpallleHHWs 4ucClla 3aperucTpupoBaHHbix  OpakoB. Tax, B 2015 .
3apeructpupoBano 1 139 teic. 6pakoB (Ha 13,5% wMensiie, yem B 2011 r., u Ha
5,5% wmenbmre, geM B 2014 1.) *. TIpu stoM, B 2016 rogy B PO 3adukcupoBano
pE3KOEe CHUIKEHME 3aKJIFo4aeMbIX OpakoB 1o cpaBHeHHIO ¢ 2015 romom, Bcero
985,8 ThIC., 4TO COCTABHIIO TOIBKO 84,8% OT HPEABIIYIIEro roja.”

B benropoackuii obmactu, kKak U B psAle JOPYyrux peruoHoB Poccuw,
HaOMIONETCST YCTOMYMBAsT TEHJACHIMS OOJIBIIOIO0 KOJMYECTBA Pa3BOJIOB, O UYeM

3
CBUACTCIILCTBYCT COBPCMCHHAA CTAaTHUCTHKA.

[Nonwl Hucno Yucno Ha 1000 yenoBek HaceneHus
OpaxoB, €. Pa3BOJIOB, /1.
OpakoB pPa3BOJOB
2000 9061 6853 6,0 4,6
2005 12071 6070 8,0 4,0
2010 12977 6612 8,5 4,3
2011 14964 6978 9,8 4,5
2012 12400 6916 8,1 4,5
2013 13476 7718 8,7 5,0

! Cwm.: Peampnas crarucruka OpakoB u pasBomoB B Poccunm. URL:
http://fastlife.su/blog/eksperty/realnaya-statistika-brakov-i-razvodov-v-rossii/.

Craructuka 6pakoB U pa3BonoB B Poccum 3a 2016 rox mo oduiMaabHBIM JaHHBIM
Poccrara // http://dos-news.com/lenta_novostei/statistika-brakov-i-razvodov-v-rossii-za-2016-
god-pooficialnym-dannym-rosstata.html

¥ Benropozckas o6macts B udpax. 2017: Kpar. crar. ¢6./ benroposcrar. - 2017. — C.46.



2014 13207 7654 8,9 5,0
2015 12859 6774 8,3 4.4
2016 9522 6787 6,1 4,4

Bompoc 00 ykpemnenunm Opaka u yAydlleHHH OpadyHON CTPYKTYpBI
HaCeJICHUs npuodperaeT Ba)XkKHeMIIee roCyJ1JapCTBEHHOE 3HAaYECHHUE.
[TpennpuHUMAIOTCSI MONBITKM W3MEHEHHS OCHOB CEMENWHOro 3aKOHOJATENIbCTBA.
Tak, Ha 3aKOHOJIATEJILHOM YPOBHE YK€ MOJHUMAJHUCh, U BO3MOXHO elle OyayT
NOJIHUMATBCSl BOMPOCHL O BO3MOXHOCTM NOJUTraMHbIX OpakoB B Poccun,
aKTUBHU3UPYETCS JBUKEHUE CEKCYaIbHBIX MEHBIIMHCTB 32 MPU3HAHUE OAHOIIOIBIX
COIO30B.

Cepbe3Hble M3MEHEHHMsSI NPEMIOKEHO peann3oBarh B npoekre KoHuenunn
COBEPLICHCTBOBAHUS CEMEWHOro 3aKoHonarenbeTBa Poccuiickon @enepanuun
(manee - Koumermms)' u ITpeUTOKEHNAX MO COBEPIICHCTBOBAHMIO CEMEIHOIO
3akoHoAaTenbcTBa (Hanee - Ilpennokenust). B To xe Bpems, MpeIoKCHHBIE B
JAHHBIX JIOKYMEHTaX Mepbl, MOABEPrHYTbl OOOCHOBAaHHOM KPUTHUKE, YTO
npenonpeaenseT He0OX0AMMOCTb UX JaJIbHEHIIEro aHain3a 1 000CHOBaHUs, B TOM
yucie mo mnpoOsjemMaM 3akioueHUs W TpekpauieHusi Opaka. PemeHue Takux
npo6JieM HEMBICTUMO 0€3 U3y4YeHUsI MEXaHU3MOB BHYTPUCEMENHBIX OTHOILIEHUH.

O0beKTOM TUCCEPTAMOHHOTO HCCIEI0BAaHUS SIBISIOTCS  OOLIECTBEHHbIE
OTHOUIEHUS, CKJIaJbIBAIOIIMECS 10 MOBOAY 3aKIIOUYEHUsS U IpeKpalieHus Opaka, a
TaK)K€ MPU3HAHKUE €T0 HEJIEHCTBUTEIbHBIM.

IIpeaMeTom quCCEPTALIMOHHOTO SIBJISIOTCS TEOPETUUECKUE U MPAKTUUYECKHE
npoOiemMbl MPABOBOrO PETyJIUPOBAHUS 3aKIIOUEHUS M pacTopKeHust Opaka B
Poccun.

VY4uuThiBas akTyaJbHOCTh JAHHOW MpPOOIEMbI, HeJbI0 HACTOSIIEH padoThl —

SBISICTCS ~ KOMIUICKCHOE HCCIIeIOBaHHE W 0000IIeHHEe HOPMATHUBHON 0asbl

! DKCIepTHOE 3aKkioueHue mo npoekty KoHIenuuu coBepiIeHCTBOBAHUS CEMEHHOTO
3akoHojatenbcTBa Poccuiickoit ®enepaunn u  [IpemyioxkeHnii MO  COBEPIICHCTBOBAHUIO
ceMeiHoro 3akoHoparenbcTBa (npuHATO Ha 3acenanun Cosera mnpu Ilpesmgenre PO mno
KOJIU(UKAIMA W COBEPIICHCTBOBAHUIO TpaKaaHCKOro 3akoHojatenbcTBa 07.07.2014 Ne 132-
1/2014) // CIIC KoncynbTaatlLitoc.
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COBPEMEHHOI'0 3aKOHO/IATENILCTBA, @ HUMEHHO PACKPBITUE MOHATHUS U UCCIICI0BAHUE
CYIIHOCTH Opaka, yCJIOBUSA M TMOPSAOK 3aK/IoueHusi Opaka, W MpuU3HAHHUE Opaka
HEJCHCTBUTEIIHLHBIM.

JUIss  MOCTHMKEHUS  TOCTaBJICHHOM 1enu Obutd  chOopMyIHpPOBAHBI
CJIEYIOINE OCHOBHBIC 3aa4M UCCIICAOBAHMUS:

- OIpeJieICHNe TTIOHATHS U CYIIIHOCTH Opaka;

- aHAJIN3 YCJIIOBUH U TOPSIAKA 3aKJIIOUCHUS OpaKa;

- ICCJIEIOBAaHMUE TIOHATHS U OCHOBAHUH IIpeKpaleHus Opaka;

- OIpeJIeICHUE MTPABOBBIX MOCJIEACTBUN MpeKpalieHus oOpaka;

- BBISIBJICHUE ~ OCOOEHHOCTEl ~ OCHOBaHMI  mNpu3HaHus  Opaka
HEICHCTBUTEIbHBIM;

- pa3paboTka TPEUIOKEHHM TI0 COBEPIICHCTBOBAHUIO  MPABOBOTO
peryJIMpOBaHMS 3aKIIOUSHUS U TIPEKpaIieHus Opaka.

Teopernueckyo 06a3y AMCCEPTANMOHHOIO HCCJEI0BAHMS ONPEACIUIN
TPyAbl YYEHBIX B 007acTH TPOOJEMaTUKU OpayHO-CEMEHHBIX OTHOIICHUMN:
N.P.Ans6uxoBa, M..B., Antokonbckoii, FO.®. becrmanosa, O.E. bimukosa, E.M.
Bopoxeiikuna, ['pumaesa, O.FO. Uneunout, O.FO. Kocosoit, N.A. Kocapesoii,
A H. JleBymikuHa, H.B. JleToBoii, JLIO. MuxeeBoi, P.IL
ManankoBoi, C.A. MyparoBoii, A.M. Heuaesoii, O.H. Hwuzamuenoi, JI.W.
OpaunapueBoit, M.T. Opunopora, JI.M. Iluenunuesoii, A.M. Paben,
3.B. Pomogckoii, O.A. PyzakoBoii, B.A. Pscennena, O.H. Cutkosoii, C. H.
TaraeBoii, H.H. Tapycunoi, O.A. Xa3oBoii,
C.IO. Yamkonoii, E.A. UedpaHoBoii u ap.

MeToaosioruyeckasi OCHOBa uccjaea0BaHus. J(uccepraius MoAroTOBICHA
HAa OCHOBE IUAJICKTUYECKOW TEOpHUsA MO3HAHMSA, a TAKKE OCHOBAaHHBICE HA HEWU
oOIlleHAyYHbIE W  YaCTHOHAYYHBIE METOJbI  MCCIIECOBAHUS, IO3BOJISIONINE
HCCJIC0BATh npobiemy (KOMITJICKCHO-HCTOPUYECKUH, KOHKPETHO-
COLIMOJIOTMYECKUIN, CTATUCTHUUECKHM, CPaBHHUTEIbHBIN).

Ilo pe3yabTaTaMm NPOBEJIEHHOT0 MCCAEIOBAHUA C(OPMYJIUPOBAHBI

CJICAYIOIIHUE ITOJTOKCHUS:
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1. [Tpenycmotpets B CemeitHoM koaekce PO crnucok 3aboneBaHuii WiH
MAaTOJOTUM, YMBIIUICHHOE COKPBITHE KOTOPHIX OYJIET SIBISTHCS OCHOBAaHUEM JIJIsi
MpPU3HAHUS CYAOM Opaka HEJEHCTBUTEIBHBIM MO UCKY OOMAHYyTOrO CYINpyra Wiu
CYyNpyrd, 4YTO SIBWJIOCH Obl WU MEPOMl 3alIUThl €r0 MHTEPECOB, U CAHKIMHI IO
OTHOUIIEHUIO K HEN00pOCOBECTHOMY MapTHepy. OUYeBHIIHO, YTO CIHMCOK ITOT HE
MOKET MCYEPIBIBATHCS JUIIL BeHepuueckumu OosiesHsiMu U1 BUY - undexuuei,
KaK 3TO UMeeT MecTo B Hacrtosiee Bpems (1.3 cr. 15 Cemelinoro Koaekca P®D).
HNMeer cMBICH pacHIMpUTh TEpPEUYeHb O0S3aTENbHBIX [JIS 3aKIIOYeHHs] Opaka
YCIOBUH C TeM, 4YTOOBl CBECTM K MHHUMYMY Opakud ¢ XPOHHUYECKUMHU
aJIKOroJIMKaMy, HapKOMaHaMM W JIMIAMHU, CTPAJAIOIIUMU  XPOHUYECKUMU
BeHepUYeCKUMHU 3aboseBaHusaMH. HexxenaTenbHOCTh TakuX OpakoB OeccriopHa U
0o0ycCJIOBJIEHA SIBHOM HEBO3MOXHOCTBIO CO3/1aHUS IMOJTHOIICHHON CEeMbU, BBHICOKOU
OIACHOCTBIO POXKIICHUS JETEH C TKEJIOM MaToJIOrHell, HeCTaOMILHOCThIO TaKUX
OpakoB.

B »To0i1 cBsI3U, npeicTaBisieTCs MEPCIEKTUBHBIM 3aKperieHne B 3akoHe «00
aKTax TPAKIAHCKOTO COCTOSHUS» HOPMBI, MPEAYyCMATPUBAIONICH OOS3aHHOCTD
OyIylMX CyNpyroB MpH Mojave 3asBICHUS O BCTYIUICHUHM B Opak MpeCTaBIIsSITh
MUCHMEHHBIN JOKYMEHT 00 OCBEIOMJIEHHOCTU O COCTOSTHUU 3/I0POBbsSI IPYT ApyTa.

2. Baectn wm3menenns B CemeliHblli konekc Pd, kacarommecs
3aKperyieHuss B 3aKOHOJATENbCTBE CYACOHOro TMOpsiKa pacTOp)KEHUsl Opaka,
CYIIECTBYIOIIET0O B  TpaBe  OOJIBIIMHCTBA  WHOCTPAHHBIX  TOCYAAapCTB
(BenukoOpurtanus, ['epmanus, Ucnanus, Utanus, Hunepnanaer, CIIA, ®panmnus
U Jp.), Kak oOsi3arenbHOro. Takoe mpaBwiio OyJeT crnocoOCTBOBaTh BCEMEPHOMU
OXpaHe MPaB U 3aKOHHBIX UHTEPECOB CYNPYrOoB U UX HECOBEPIICHHOJIETHUX JETEH.
N ckmounTenbHO CyIeOHBIN TOPSAOK JTOJDKEH MPUMEHSTHCS MPU PACTOPKEHUU
Opaka, KaKk 1O B3aUMHOMY 3asBJICHUI0O 00OWX CYNpPYroB, TaK H IO 3asBIICHUIO
onHoro u3 HuX. CoxpaHeHHe aIMUHHUCTPATUBHOTO TOPSAJIKA PACTOPIKEHUs Opaka
HenonycTuMO. Takol BBIBOA MOXKHO CHAENAaTh U3 pPOJIM TOCylapcTBa B
pacTopkeHuu Opaka, TIOCKOJIBKY BCE-TaKd TOCYJapCTBY HE  CIEayeT

OTpaHUYINBATBHCA TOJIBKO KOHCTaTalueun (baKTa HCTIOIIpaBUMOT'O paciiazia CEMbH, a
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HEOOXOJMMO CTIaANTh, HACKOIBKO A3TO BO3MOXHO, HETATUBHBIC TOCIEIACTBUS
MpeKpalleHus: Opaka 1Mo 3TOMYy OCHOBAHUIO, UTO SABJISIETCA KOMIIETCHIIMEN cyaa U
HE BXOJIUT B MMOJIHOMOYHS aJIMUHUCTPATUBHBIX OPTAaHOB - OPTaHOB 3arca.

3. 3akpenuts B CemeliHOM kojekce PD HOpMBI 00 yCTaHOBJIEHHUU Tak
Ha3bIBAEMOI'O0  CpPOKa  OXHUJAHMS, HW3BECTHOTO HEKOTOPHIM  3apyOeKHBIM
npasonopsakam. IOpuandeckoe 3HaYeHUE "Cpoka OXKUIAHUA" B TOM, YTO JO €ro
MCTECUCHHUS JKCHIIIMHA HE MOKET BCTYIIUTh B HOBBIM Opak HpU MpeKpaiicHUuu
npexxHero Opaka. [l MOBTOpPHBIX OpakoB JKEHIIUH TaKOM CPOK SIBISIETCS
OTPULIATEILHBIM ~ YCIIOBUEM  3aKkjJOueHusi Opaka, MPEensTCTBYIOIIMM Opaky
O00CTOATENILCTBOM.  3aKOHOJIATEJIbHOE  3aKpeIieHhe  ''cpoka  OXujaHus"
OOBSCHAETCS HEOOXOAMMOCTBIO JIOCTOBEPHOIO YCTAHOBIICHUS MPOUCXOXKICHUS
Jereid, BO H30eXaHUE CHOPOB MO TOBOAY OTIIOBCTBA. B ceMmeliHOM TmpaBe
MHOCTPAHHBIX TOCYAApCTB UIMTENBHOCTh '"CPOKAa OKUJAHUS' HMCUMCISIETCS, KaK
MPABUIIO, TPEMSI MECSILIAMH, TTOCKOIBKY 3TOT MEPUOJ JOCTATOUYEH VISl BBISIBICHUS
BO3MOXXHOM 0€pEMEHHOCTH >KEHIIIMHBI OT MPEKPAIIEHHOTO Opaka.

4, 3anper Ha pacTropkeHue Opaka MO HCKy MyXa B TEpHUOJ
OEpEeMEHHOCTH KEHbl M TEpPBOro roja pOXKACHUS €10 pedeHKa HampaBieH Ha
OXpaHy TIpaB JKCHIIMHBI M ee pebeHka. IlpencraBisercss HecnpaBeITUBbIM
COXpaHEHUE JaHHOTO MPEMSATCTBUS K PACTOpPXKEHHUI0 Opaka Mpu JTOKa3aHHOCTH
OEpEeMEHHOCTH KEHbI U MPOUCXO0XKICHUSI PeOCHKA OT APYroro MY>KUMHBI, a TaKXKe
BpsJl I OOOCHOBAaHHO OTPAaHWYEHHUE IMpaBa Ha Pa3BOJ MPH POXKIECHUU MEPTBOTO
pebeHKa WM B cliydae CMEPTH peOeHKa 0 JOCTHXKEHUSI UM OJHOTO Toja. B cBs3u
C BBIIIIE HU3JIOKEHHBIM 11€J1eCO00pa3HO BHECTH COOTBETCTBYIOIINE U3MEHEHHS B CT.
17 Cewmeitnoro kojekca P® "OrpanuueHue MpaBa Ha MPEABSIBICHHE MYKEM
TpeOOBaHUSI O pacTop>KeHHM Opaka" JOMOJHUTH cjoBamMu '"oOmero" wu
"orpaHUYeHUE MPEKPAITACTCS B CIIydae POXKIEHUS peOeHKa MEPTBBIM HIIA CMEPTH
JI0 TOCTUKEHHUSI UM BO3pacTa OJHOTO roja" U U3JI0KUTh B CIEAYIOIIEH pelaKIuu:
"My He MMeeT mpaBa 0e3 coriacus *eHbl BO30YKIaTh €0 O PACTOPKEHHUH

Opaka BO BpeMs ee OEpeMEHHOCTH M B TEUEHHE Tojia IMOCIIe POKICHHS OOIIero
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pebenka. OrpaHnyeHue MPEeKpaIiaeTcs B Cryyae pokaeHus peOeHKa MEPTBBIM WIIH
CMEPTH JI0 TOCTHKEHUS UM BO3pacTa OJTHOTo roja'.

S. SABnsiercss mpoOEoM POCCHICKOTO 3aKOHOAATENIbCTBA OTCYTCTBHE
pEeryJlMpoBaHUsl BOIPOCAa O TOPSIKE PACTOPKEHHS Opaka MEXIy CYIpyram,
UMEIOIUMH, XOTSI U COBEPIICHHOJETHEr0, HO HETPYAOCIOCOOHOTrO pebeHKa,
MOCKOJIBKY B TaKMX CIydasx 00s3aTeJIbHO CIIEIYeT PelIuTh, C KEM U3 poaUTeNei
Oyner mnpoxuBaTh PEOCHOK, W ONpPEACNIUTh, C KOI0O M B KakOM pa3Mmepe
HEOOXOJMMO B3BICKMBATh JINMEHTHI Ha COAEpKaHHE peOeHKa, T.K. B CHIy CT. 85
CK P® nHa pomuTensix HETPYIOCIOCOOHBIX COBEPIICHHOJETHUX JCTEH JICKUT
00s13aHHOCTH I10 BBIIUIATE aJTUMEHTOB.

AKTyanbHasi B HacTosIIee BpeMs MpoOjemMa YKpeIUIeHHs ceMbU U Opaka
MOXET OBITh pa3pelieHa, B TOM YHCIE MOCPEICTBOM COBEPIICHCTBOBAHUS
Opakopa3BOJHOTO 3aKOHOJATENbCTBA. Benp moiHas, NPakTUYECKH HHUYEM HE
orpaHvyeHHas cB00O/Ja pacTOpKeHHsI Opaka HE CIIOCOOCTBYET CTaOMJIBHOCTH
COLIMAJIBHOTO MHCTUTYTa Opaka, u, 0oJiee TOro, JErkoCcTh pacTOpKEHUsI Opaka Bce
0o0JIbIlIe MPUXOAUT B a0COIFOTHOE POTUBOPEUHE € 3aJaueil yIpOUYeHUs: HHCTUTYTa
CEMBHU.

BbIBosIbI M IIpEIIOAKEHUS] OCHOBaHblI HA BCECTOPOHHEM M3YYEHHUH CyleOHOU
MPAKTUKH U MOTYT OBITh UCTIOJIB30BAHBI JJIs JATHHEHIIINX UCCIICTOBAHMM.

HopmartuBHyro 06a3y uccienoBanusi coctaBuin Konctutyuust Poccuiickon
Oenepannu, CemeliHbli kogekc P®, rpaxaaHckoe 3akoHOAaTeNbcTBO P®D, nHbIE
HOPMATHBHBIE TIPABOBBIE€ aKThl, AaKThl TOJKOBaHUS (pa3bsACHEHMs) TIpaBa
pa3IMYHBIX CYAEOHBIX MHCTAHUUN, mocTaHoBiIeHUs1 Koncturynuonnoro Cyna P,
ME3KIyHApOIHbIE ITPABOBBIC AKTHI, a TAKXKE JPYTrue MaTepHabl.

OMIUPUYECKYI0 OCHOBY PpadoThl COCTaBUIM CyjAeOHas TMpaKTHUKa
Konctutynmonnoro Cyna P®, BepxoBHoro Cyaa P®, axkThl UHBIX
MPABOIIPUMEHUTEIBHBIX OPTaHOB.

AnpoOauus pe3yJibTATOB HCCIeA0BaHUsA. MaTepuanbl AUCCEPTALMOHHOTO
UCCIIEIOBaHMUsI ObUTM ampoOWpOBAaHBI B XOJ€ TMPOBEACHUS CEMHUHAPCKUX H

MMPaKTHYCCKUX 3aHATHM B paMKax He,IIaFOFI/I‘IGCKOfI IMPAKTUKHU B IOpPI,IIPI‘IﬁCKOM
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uacturyre HNY «benl'V», a Tak ke BHEegpEeHUEM pPE3yslbTaTOB MCCIEAOBAHUS B
IIPABOIIPUMEHUTENBHYIO IIPAKTHUKY .

[TocTaBneHHbIe LIETM W ONpeNeieHHbIE 3aJadyd OOYCIOBWIU CTPYKTYPY
MPEJICTABJICHHON PadoThl. Marucrepckass Auccepraius COCTOUT W3 BBEICHHS,

TPCX I'JIaB OCHOBHOM JaCTH, 3aKJIIOYCHH, CIIMCKa HCII0JIb30BaHHOM JIUTCPATYPHI.
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I''TABA 1. OBIIASA XAPAKTEPUCTHUKA BPAUYHBIX

OTHOIIEHUHA B POCCUIICKOM CEMEWHOM ITPABE

1.1 TIlonsTHe U OpUAMYECKAs] NPUPOAA Opaka

HNucTuTyT Opaka 0e3 ImpeyBeIu4eHHs MOKHO Ha3BaTh KIIIOUEBBIM B HayKe
cemMerHoro npasa. OH OTHOCATCS K YHUCTY TaKUX SBJICHHI, HHTEPEC K KOTOPBIM HE
ocinabeBaeT ¢ MOMEHTA UX BOZHUKHOBEHUS U J0 HAIIMX JHEH, YTO OOBACHSAETCS UX
MHOTOIPAaHHOCTBIO M 3HAYHUMOCTBIO B )KM3HU JIOCH.

Bbpak TecHO CBs3aH C MOHATUEM CEMBHU U SIBISETCS €ro OCHOBOM. OOBEKTOM
U3YYEHHUs pa3IMuHBIX HayK SBIIAIOTCS Opak M ceMbs: (uiiocopuu, COLUUOIOTHUH,
npaBa, MEAMIMHBL, Tcuxojorud u Ap. C ydyeroM HX cHenupuKd H3y4daroTcs
pa3HbIE CTOPOHBI M HAIPABJICHHOCTH, NPU3HAKH, CBOMCTBA JAHHBIX COLMAJIBHBIX
(€HOMEHOB JIMILIb T€ CTOPOHBI )KU3HEAEATEIbHOCTU CEMbU NPEICTABIISIIOT HHTEPEC
JUISL  IOPUMYECKUX HAyK, KOTOpble MOTYT OBITh MOABEPTHYTHl IPABOBOMY
perynupoBanuio. OOpamiasich K pacCCMOTPEHUIO MOHATHUS Opaka MPUMEHUTEIBHO K
POCCHIICKOI1 MPAaBOBOM CUCTEME, CIEAYET y4ecTb, YTO OpaK - 3TO HOPHUIUYECKHM
(aKT, IPABOOTHOIICHHE K HHCTHTYT CeMeifHOTo mpasa’.

Kak momuepkuBaeTcs B COBPEMEHHOM KOPUJIMYECKOM JUTEpaType,
OTCYTCTBHE 3aKOHOAATEJIbHO YCTAaHOBJIEHHOT'O ONpeeieHUs] Opaka CBA3aHO C TEM,
4yro Opak SBIAETCA CJIOXHBIM KOMIUIEKCHBIM  COIMAQJIbHBIM  SIBJICHUEM,
HaxXOJAIIMMCSA TOJ BO3JCMCTBHEM HE TOJBKO MPABOBBIX, HO W OSTUYECKHUX,
MOpPAJIHBIX HOPM, a TaKXe JKOHOMHMYECKHX 3aKOHOB, YTO CTaBWJIO OBl MOJ
COMHEHHE MOJHOTY ofpezesieHus: Opaka TOJIbKO ¢ MPAaBOBBIX MO3UIIMM, TeM OoJiee
YTO «JIyXOBHbIE W (PU3WYECKHE JJIEMEHThbl Opaka, O€3yCJIOBHO, HE MOTYT
PErYIMPOBATHCS IPABOM.

[TonoOHast mo3uLMsI HE HOBa W B IIEJIOM COTJIACYETCS C TEOPETUYECKUMU

BBIBOJIaMU M3BECTHBIX mpaBoBenoB A. M. benskosoi, H. B. Opnosoii, B. A.

'Cemeiinoe npaBo. YueOonuk mnop pen. [1.B. Kpamenunnukosa. 3-¢ u3n., nmepepadb. u
non. M., Craryr, 2016. C. - C. 16
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PscenneBa u Ipyrux o TOM, YTO «IOPHIAWYECKOE OmpenesieHne Opaka Hen30eKHO
ObUTO OBl HEMOJHBIM, TaK KaK HE MOTJIO Obl OXBAaTUTH CYHIECTBEHHBIC MPU3HAKH
Opaka, JiexKalye 3a peieaamMu npaBay.

B ropuanyeckor nurepaType BBICKA3bIBAIMCh PA3JIMYHBIE TOYKH 3PEHHUSA O
HNOHATUU Opaka, ero CyIIHOCTH U Ipu3Hakax. [Ipyu 3ToM B OOJNBIIMHCTBE HAyYHBIX
paboT HEHW3MEHHO IOAYEPKUBAJIOCh, YTO Opak HE MOXKET ObIThb CHCIKOW WIH
JIOTOBOPOM, @  SBIIIETCA  IOPUAWYECKH  O(OPMIIEHHBIM  CBOOOJHBIM U
JNOOPOBOJIBHBIM COIO30M MY’KUMHBI U JKEHIIMHBI, HANpaBICHHBIM Ha CO3JaHHE
CEMbH, OPOXKIAIOIIMM B3aMHbIE TIpaBa U 00S3aHHOCTH.

OtrMmeyanoch Takke, 4YTO Opak Kak COK3 MYXYHMHbl W KEHUIUHBI,
HaIIpaBJICHHBIA Ha CO3[IaHUE CEMbH, B NPUHLHUIIE JOJDKEH UMETh IOKU3HEHHBIN
xapakrep. [logoOHas mo3uiysi OCHOBBIBAJaCh HA €CTECTBEHHOM IPEANOJI0KEHUH,
YTO OJHOW M3 OCHOBHBIX LIEJIEH CEMBH JOJIKHO SIBIIATHCS POXKIACHUE U BOCIIUTAHUE
JETEN.

OpHako MPUHLMII TOKU3HEHHOCTH Opaka HOCHUJI CKOpee KellaeMbld, 4eM
(dakTUyecKuil XapakTep, a HbIHE HE MOXET NpHU3HaBaThCs 00s3aTENIbHBIM
npu3HaKoM Opaka ucxojns u3 coaepxkanusi Cemeitnoro Konekca. HekoppekTHbIM
SBIISAJIOCH OBl M TPE/UIaraéMo€ paHee HEKOTOPbIMU aBTOPAMU BKIIIOUEHHE B
orpeneneHne Opaka B KaueCcTBE HEOOXOAUMOIO MpPU3HAKa LEIU B BUIE POKICHUS
¥ BOCIIUTAHUS NETEN.

C npunstuem CemeitHoro Koaekca M 3HAUUTEIBHBIM YCUJIEHUEM B HEM
JIOTOBOPHBIX Hayajl B COBPEMEHHBIX HAy4YHBIX HCCIEIOBAHUSAX BO3HUKIH
COBEPLIEHHO HOBBIE, HETPAJIUIIMOHHBIE ISl OTEYECTBEHHOW IOPUINYECKON HAyKH
B3[JIs1/1b HA Opak, NPUHLUIIKAIBHO OTJIMYAIOIIMECS OT paHee CYIIECTBOBABIIUX B
CEMEMHOM mpaBe Touek 3peHus. Hampumep, M.B.  AnHTOKOIBCKaAf,
NoCJIeI0BAaTEIbHO UCCIEeys TPaBOBbIE TEOPUHU Opaka Kak JOroBopa, Kak TAMHCTBA
U KaKk HMHCTUTYTa OCOOOTO poJia, MPUXOJUT K BBIBOAY, YTO «COTJIALUICHHE O
3aKJIFOUEHUU Opaka 1o CBOEH MpaBOBOM MPUPOJE HE OTIMYAETCS OT IPakJaHCKOTO
n0roBopa. B TOM wyacTh, B KAaKOM OHO PETYJIUMPYETCS IPAaBOM M IOPOKIAET

IMpaBOBBIC IIOCICACTBUSA, OHO MABJACTCA JOTOBOPOM. HpI/I 9TOM 6paI< BO
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BHETIPABOBOHM c(epe MOXKET PaCIEHWBATHCS BCTYMAONIMMHU B OpaK «KakK KISITBA
nepea 60roM WM Kak MOPaJIbHOE 00513aTeIhCTBO, WM KaK YUCTO UMYIIECTBCHHAS
crIenKay .

C npyroil CTOpOHBI, B TEOPUH COBPEMEHHOI'O OTEYECTBEHHOTO CEMEIHOTO
mpaBa B OCHOBHOM IMpOJOJDKAIOT TMpeodsanaTh B3IMNIAIbI Ha Opak Kak Ha
CBOOOJIHBIN, TOOPOBONBHBIM M PABHOMPABHBIA COIO3 MYXYHMHBI M SKCHILIUHBI,
OCHOBAaHHBI Ha YYyBCTBaX B3aMMHON JIIOOBU U YBAXKECHUS, 3aKIIOYAaeMbld B
OpraHax 3alMCH akKTOB TPaXJAHCKOIO COCTOSHUS JUIA CO3JaHUs CEMBU U
MOPOKIAIOIINI B3aUMHBIE TTpaBa U 00S3aHHOCTU CYIIPYTOB.

[TonoOHOE omnpeneneHre NPUBOAUTCS B HAYYHOM JTUTEpaAType MO CEMEHHOMY
mpaBy ¢ HEKOTOpbIMU KoppekTuBamu. Tak, O.A. Xa30Ba MOHUMAET Moj Opakom
«MOHOTAMHBI JTOOPOBOJBHBIA U PABHOIPABHBIA COI03 MYKUMHBI U KEHIIUHBI,
3aKJIIOYEHHBIA C  COOJIFOJICHHMEM  YCTAaHOBJICHHOTO 3aKOHOM  TOpsAKa |
MOPOXKAAOIINN MEXKIY CYIIPYTraMU B3aUMHBIE JIMYHBIE U UMYILIECTBEHHBIE IIPABA U
00S3aHHOCTH.

A.M. HeuaeBa, Taike AaBas TpPaJUIMOHHOE TMOHATHE Opaka Kak COr03a
MY>KYUHBI U KEHIIWHBI, BICKYIIEro 3a cO00il MpaBOBbIE MOCIEACTBUS, BMECTE C
TEM OJHOBPEMEHHO pPACIIEHUBAET €ro Kak (opMy OTHOIICHUN MEXAYy JTUIaMU
pa3HOTO Moja M KaKk CBOCOOpa3HbI CHMBOJ JJIS BCTYMAMOIIMX B Opak W s
FOCY)IapCTBaZ.

Takolt moaxon K MOHMMaHHWIO Opaka ObUI COXpaHEH W Pa3BUT B paboTax
npaBoBeAoB coBeTckoro nepuoaa. H.B. OpiioBa, Hanpumep, onpenensiia Opak Kak
JOOpPOBOJIBHBINA M PAaBHOMPABHBIA COIO3 MY>KUMHBI U JKCHILMHBI, 3aKI0YAEMBbIi €
COOJTIIOJICHUEM YCJIOBUHM M TOPSIKA, MPETyCMOTPEHHBIX 3aKOHOM, HANpaBIICHHBIN
Ha CO3/IaHUE CEMbU M TOPOXKIAIOUIMKA JMYHBIE M HMMYIIECTBEHHbIE IIpaBa WU
O0S3aHHOCTH  CyNpyroB.  AHaJOTWYHBIE  OmpeneicHuss  Opaka  ObUIH
chopMmynupoBanbl M B y4eOHOU nuteparype. [lpunsitue HOBOro CemelHOTOo

kojekca PO B IMPUHIOUIIC HC U3MCHHIIO, Ja B CBOEH OCHOBE M HE MOTJIO U3MEHUTH

! Anrokombckas M.B. Cemeiiro npaso. Mupa-M. - M., 2013. - C.104
’Heuaepa A.M. Cemeiinoe npaBo Poccuiickoit @enepannu. YueOHUK. 7-¢ nu3manue. — M.:
FOpaiir, 2016. - C.139
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TPAJAWIIMOHHBIX B3IJBIIOB Ha Opak Kak SBJICHUE, CAMHOE B CBOEH COIMATBHOU
CYILIHOCTH U MPaBOBOM popme.

MHoroo6pa3Hble TOYKH 3pEHUsI HA MPABOBYIO MPHUPOAY Opaka CyIIeCTBYIOT
HE TOJIBKO B OTEYECTBEHHOW TEOPHUHM CEMEWHOIO IpaBa, HO U B CEMEHHOM IIpaBe
3apyOexxHbIX rocynapctB. B uactHoctu, E.A. BacunbeB BblenseT U3 uucia
CYIIECTBYIOIIUX 3a pyOEKOM TPU OCHOBHBIE TOUKHU 3pEHHS Ha Opak: Opak-a0roBop
(mamboree pacrpocTpaHeHHass KOHIICTIIHSI ), Opak-cTaTyc, Opak-mapTHEPCTBO.

Takum  oOpa3oM,  BBIIIECKA3aHHOE  JIeTa€T  BO3MOXXHBIM  JIaTh
cieayroliee MOHATUE Opaka: Opak — H5TO BaXKHEUIIMA IOpUAMYECKUM (akT,
BBI3BIBAIOIINI BO3HUKHOBECHHE CEMEWHO-TIPABOBBIX CBSI3€H, M MPEACTABIISIET
coOolt CBOOOAHBIMM U  JOOPOBOJIBHBIM COIO3 MY)KUMHBI M JKCHIIUHBI,
3aKJI0OYA€MbIi B YCTAHOBJIICHHOM TMOPSAJKE C COOMIOJICHUEM TpeOOBaHMIt
3aKOHa, HaIpaBJICHHBIM Ha co3JaHHEe ceMbU. B kaxagom ciayyae Opak
ABJISIETC KOHKPETHBIM MPABOOTHOILIEHHEM, MOPOXKIAIIMM Yy CYNpPYroB
OMpeNe/iCHHbIe  CyObEKTHBHBIE TMpaBa W OOSI3aHHOCTU  JIMYHOTO U
MMYILIECTBEHHOTO XapakTepa.

Cembs sBiISIETCS OJAHUM U3 (PyHIaMEHTAJIbHBIX HMHCTUTYTOB OOIIECTBA,
NPUAAOIIMM €My CTaOMJIBHOCTh U CIOCOOHOCTh BOCHOJIHATH HACEJICHHWE B
KOKIOM CIEAYIOIIEM IMOKOJIeHHH. Ha NpoTsKeHUM CBOEM KU3HU YEJI0BEK
BXOJUT B COCTaB MHOXXECTBA CaMbIX pa3HBIX TPylmn - B Tpynmy
CBEPCTHUKOB WJIM JPY3€H, IIKOJBHBIM KJIacC, TPYJAOBOM  KOJUICKTUB,
CIIOPTUBHYIO KOMaHJly - HO JIMIIb CEMbsl OCTAeTCi TOW TPYIMIOA, KOTOPYIO
OH HUKOIJAa HE MOKHIAeT .

[TosToMy KOrjla MBI TOBOPUM O BAXKHEHIIMX COLHUAIBHBIX HHCTUTYTaX
- cTojimax oOuIecTBa, TO B 4YHUCJE IMEPBBIX Ha3biBaeM ceMbio. Cembs -
TJIaBHBIM ~ MHCTUTYT oOmiectBa. B cBow  ouepenb HMHCTUTYT  CEMbBH
BKJIFOYA€T MHOXKECTBO 00JIe€ YACTHBIX HWHCTUTYTOB, a WMEHHO WHCTUTYT

6pa1<a, HHCTUTYT poACTBA, HHCTUTYT MATCPHUHCTBA H OTHOBCTBA, HWMHCTHUTYT

! Muenunnesa J.M. Cemeiinoe npaBo Poccun. YueOHuk 1t By30B. 6-¢ u3m. nepepad. -
M., 2014. - C. 136.



15

CO6CTB€HHOCTI/I, HHCTUTYT COHHaHBHOﬁ 3allluTbl JACTCTBA MW OIICKHM H

TpyTHe.
bpak - UWHCTUTYT, perylupylolMil OTHOIIEHUS Mexay mnojamu. B
oO1ecTBe CEKCyaJlbHbIC OTHOUIEHUS PEryIUpPYIOTCA KOMILJIEKCOM

KYJIBTYPHBIX HOPM.

bpak - 310 ropuaumyecku oQpOPMIICHHBIM, CBOOOJHBIA U JTOOPOBOJIbHBIN
COI03 MYXXYHMHBI U OJKCHIIUHBI, HANpaBlICHHBIH HA CO3/JaHHE CEMbU H
MOPOXKJAIONINI  B3aMMHBIE TpaBa W 00s3aHHOCTU. B 3TOM omnpeaeneHun
BAXKHO Ka)XXJ0€ CIIOBO: €Clid Opak IOpUIMYECKH HE OQOpMIIEH, TO OH He
MOPOXKAAET B3aUMHBIX IpaB M OOSI3aHHOCTEH CYNPYroB M C OPUANYECKOM
TOYKM 3peHUsi He Tmpu3Haerca Opakom. IIpaBa u 00s3aHHOCTH CYNpPYTOB
BO3HHMKAIOT CO JHS TOCYJapCTBEHHOM pErucTpaluy 3aKiIioueHus Opaka B
opranax 3AI'Ca (ct.10 CK P®); ecnu Opak He ObLI CBOOOJHBIM |
NOOPOBOJIBHBIM COI030M, TO OH MOKET OBITh INpPU3HAH HEIEHCTBUTENIbHBIM;
eciu Opak He ObUI HalpaBJIeH Ha CO3JJaHUE CEeMbH, TO OH TaKXKe MOXKET
ObITh TIPU3HAH HEJCHCTBUTEIBHBIM; M, HaKoHel, B Poccum peructpupyrorcs
Opaku TOJBKO MEXIYy MYXYUMHOU u JKEHIIMHOM .

Takum oOpa3zom, TOA 3aKIIOYEHHEM Opaka — HEO0OXOAMMO TMOHUMATH
MpolIecC, HAIpaBJICHHBIM HAa BCTYIJICHHE B COIO3 MYXXYMHBI U IKEHIIUHBI B
YCTAaHOBJICHHOM JICHCTBYIOLIEM 3aKOHOJATENbCTBOM MOpsAKe. Bo-nepBbIX,
3TOT TMPOLECC «OT M JI0» YPETryJupoOBaH TOCYJAapCTBOM. Bo-BTOpBIX,
JAHHBI  «TpoIlecCy» BieYeT MpuoOpeTeHue TMpaB U OO0S3aHHOCTEH IS
CTOpOH. B TpeThux, rocygapcTBo BBIABUTAECT YCJIOBHS 3aKIIOUEHHUs Opaka.

CymectByer HECKOJIbKO MPaBOBBIX TEOpUH, OOBSCHSIFOIITUX
IOpUJIMUECKYI0 TIpupoay Opaka. B  Hambosnee oOmeM BHAE HX MOXHO

CBCCTHM K ITOHHMMAaHHIO 6pa1<a KaKk JO0roBopa, KaK TaWMHCTBA MW KakK

Koncturymuss Poccuiickoit ®deneparnuu. (IpwHATA BCEHAPOIHBIM TOJIOCOBAaHUEM
12.12.1993) (c yueToM nomnpaBok, BHECEHHbIX 3akoHamu P® o monpaskax k Koncrutyuun PO
ot 30.12.2008 Ne 6-®K3, ot 30.12.2008 Ne 7-®K3, ot 05.02.2014 Ne 2-®K3, ot 21.07.2014 Ne
11-®K3) // Cobpanue 3akononarensctBa PD. - 2014, Ne 31. - Cr. 4398.


http://law.rambler.ru/library/norubs/61694/index.html#a356
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WHCTUTYyTa ocobOoro poxa. Teopus Opaka Kak jgoroBopa Oeper CcBoe
Hayano B /[IpesHem Pume. B pumMcCKOM mpaBe KIaCCHYECKOTO IIEpUOJA BCE
OCHOBHBIE (OPMBI BCTYIUICHHSI B Opak HOCWJIM Ha ce0e Mpu3HAK MPOCTOU
rpakJaHCKoW caenku. JlaHHbldA moaxon ObUI, MpEeXAEe BCEro, CBA3aH C
TEM, UYTO IIPaBOBOMY pEryJHpOBaHWI0O B Pume mnoaBepraisach TOJBKO
omnpesneneHHas cdepa OpayHbIX Kak JIOTOBOp, @ KakK HHCTUTYT 0CO00ro
pona. [IpaBo AOMKHO OBUIO CTOSITH HA CTPaXe 3TOrO YCTAHOBIICHUS, IPHU
3ToM Opak oOmATh mnomajgan B cdepy HeHCTBUS MpaBa IIEIUKOM, BO BCEM
MHOT000pa3uu COCTaBISIOMIUX €ro OTHOIICHH.

B Opake MOXHO BBIICIUTH pa3HbIE€ TPYNIbl OTHOIIEHUW: JTYXOBHBIE,
dbuznUeckue u MarepuabHBbIC.

JlyxoBHbIE W (QU3HYECKHE »HIEMEHThl Opaka, O€3yCIIOBHO, HE MOTYT
pEeryiMpoBaTbCs NpPaBOM, M C OTUM COTJIAIIAKOTCA MPAKTUYECKH BCE
COBPEMEHHBIE W  JIOPEBOJIIOLIMOHHBIE ydyeHble. Ho Takoe pasznencHue
OTHOIIIEHUH, COCTABJISIIOIIUX OpayHbId COIO3, TMOJIYYWSIO MpPHU3HAHHE HE
cpasy.

Hcroprueckoe mpencTaBlieHHEe O Opake MNPOUCXOAWIO TaKuM 00pasoM,
YTO Ha MECTO PEJIUTHO3HBIX TPEJICTaBICHUA O Opake, a WHOTJAa U BMECTE
C HHUM BCTaJdu OJTWUYEeCKHWe mpencraBieHus. llonstue Opaka B ITOHU
KOHIICTIIIMKA BBIBOJUTCS HE W3 OCBSIICHUS €ro LEPKOBbIO (KMJIU HE TOJBKO
U3 HEro), HO U W3 COOTBETCTBUS OPAayHOTO COI03a HPABCTBEHHOW MPHUPOJIE
yeloBeKa. Bpak paccMaTpHBAaeTCs NMPU 3TOM yXKe He KaK TAHHCTBO .

I.®. IllepmieHeBuu cuuTald, 4TO OCHOBAaHMEM BO3HUKHOBEHHUS U Opaka,
U TPaXJTAHCKOTO  00s3aTenbCcTBa  SIBISETCS  JOTOBOpP, HO  OpayHoe
MPaBOOTHOIIIEHUE, IO €ro  MHEHHIO, He  SBISETCS  IpakJIaHCKUM
obsi3arenbecTBOM. OTinmumst Opaka OT 00s3aTeabCTBa OH BHIAUT B TOM K€,

yto n HM.Kant: «Korma noroBop HampaBji€H Ha MCIOJHEHUE OJHOrO WU

! Amemmna O.B. Buusaue MpaBOCIABHBIX ~ OOBIYaeB  HA  CEMCHHBIC

NpaBOOTHOIICHUsT B cdepe 3aximodeHus Opaka. // CemeiiHoe u sxwimuinHoe mpaBo. 2011,
Ne 5. C. 28-29.
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HECKOJBKUX JEHCTBUM, TO TIOCIEIACTBUEM €ro OyaeT o0s3aTeIbCTBEHHOE
OTHOLIEHHE. bpayHoe K€ COXHUTEIBCTBO HE HMEET B BHUAY OIPEACICHHBIX
NeHUCTBU, HO OOIIeHHWe Ha BCIO JKM3Hb, OHO UMeEET, IO HJee,
HPAaBCTBEHHOE, & HE JKOHOMHYECKOE COJICPKAHUE)

I".®. IllepiieHeBrY NMpU3HAET IOPUAUIECKUN (DaKT, MOpOXkKAAIONINN OpadyHOe
MIPABOOTHOIIEHUE, IOTOBOPOM, OTHOILICHHS K€, BBITEKAIOIIME HA €r0 OCHOBE, OH
TOXE OTHOCHUT K MHCTUTYTaM 0CO0O0TO poia.

[IpakTyeckn BCE COBPEMEHHBIE YUEHBIE B HAIEH CTPAHE OTKA3bIBAIOTCS
MpU3HaBaTh COIJIAllEeHUEe O 3aKIOYeHUH Opaka TPakIaHCKUM JIOTOBOPOM.
OCHOBHBIE HX JI0BOJIBI MOKHO CBECTH K CIIEIYIOIIEMY: BO-TIEPBBIX, HU YKA3bIBAIOT,
YTO WENbI0 3aKII0YeHHUs] Opaka SBISETCS HE TOJIbKO BO3HHUKHOBEHHUE OpayHOTO
MPABOOTHOIIICHUSI, HO TakKXe M CO3JJaHhE COI03a, OCHOBAaHHOTO Ha JIIOOBH,
YBKEHUU U T.O1. BTOphIM JOBOAOM SIBJISIETCS YKa3aHUE HA TO, YTO, BCTylas B
Opak, Oynyiiue Cynpyrd He MOTYT ONpeAeNiTh Uil ce0si cojepkaHue OpavyHOTo
MPABOOTHOIICHUSI, WX TpaBa M OOS3aHHOCTH OINpPECICHbl HMIIEPATUBHBIMU
HOpPMaMH 3aKOHA, YTO HETUITUYHO JJI JOTOBOPHBIX MPABOOTHOILIECHUM.

Hanpumep, O.C. Modde ormeuan, uto Opak BO3HHUKAET HAa OCHOBAHUU
IOPUANYECKOTO aKTa, COBEPIIEHHOIO C HAaMEPEHUEM IOpPOAUTH IMPAaBOBBIC
nocyencTus. B aTom mposiBiisieTcs ¢XoICTBO Opaka ¢ rpakaaHckon caenkoit. Ho
TeM HE MEHEE COIMaJIbHOE COJIepKaHWe M IPaBOBbIE OCOOEHHOCTHM Opaka B
COIMAJIMCTUYECKOM OOIIECTBE, MO €ro MHEHHUIO, HCKIIOYald KBaIA(DHUKAIIUIO
Opaka B KaueCcTBE OJIHOM W3 Pa3HOBUIHOCTEH TIpa)KJaHCKO-TPABOBBIX CIEIIOK.
bpak, ocHOBaHHBIN Ha JIIOOBU, a HE Ha KOPBICTHBIX MMYIIECTBEHHBIX HHTEpPECaX,
TaKoW TpaBOBOM 1ienu He mpecnenyeT. Llensio Berymienus B Opak O.C. Hodde
HAa3bIBAJI JKEJIAHUE TOJYYHTh TOCYJAPCTBEHHOE NPU3HAHME CO3JAaHHOIO CO034,
«OcHOBa KOTOpPOTO - B3aWMHasl JIIOOOBb W yBaXXEHHWE — HE BXOJUT B €r0
IopuandecKoe conuepkanuey [loaromy Opak MOKET MPEKPATUTHCS B JTH000E BpeMms,
KaK TOJBbKO 3Ta OCHOBa OyJeT MOJ0OpBaHa, YTO HEBO3MOXHO B TPaXKIAHCKUX

CACJIKax.
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JleficTBUTEIbHO, BOJIS JIMIl, 3aKJIIOYAOIIMX Opak, HampaBjieHa Ha
JOCTHXKEHUE ILEJI0TO psiia TMOCIEICTBUANM, KAaK IMPABOBBIX, TAK W HENPABOBBIX.
[Ipexxne Bcero, OHM CTPEMSTCS MPUOOPECTH OOIIECTBEHHBIM CTATyC 3aKOHHBIX
cynpyroB. CTaTyc COCTOSHUS B Opake BIIeYeT 3a co00il W mpuoOpeTeHne mpas u
00s13aHHOCTEH CyIpyroB'.

Camo 3akioueHue Opaka Kak IOpUIUYECKUN (paKT HE MpeAHa3HAYEH IS
KOHKpETHU3aIliu TIpaB W 00si3aHHOCTEH cymnpyroB. M3 sToro ¢akrta BEITEKaeT
TOJIKO TO, YTO J[Ba JIMIIA CTAHOBATCS MY>KEM M KEHOM, MmpuoOpeTass HOBBIU
npaBoBoii ctatyc. C MOMOIIbI0 OpayHOro JOTOBOPA M AIMMEHTHOTO COTJIAIICHUS
CyIpyrd MOTYT MOYTH MOJTHOCThIO U3MEHUTh CBOM MMYIIECTBEHHBIC OTHOIIECHUS.
Jaxe ecnu OpauHblii JOTOBOp HE ObUT 3aKIIOYEH JAHHOM CYINpPYKECKOW mapow,
CYNpPYTH HE TEPSAIOT BO3ZMOKHOCTHU 3aKJIIOUUTH €TI0 B OyAYyILIEM.

['oBopst 0 Tom, uTO Opak — 3TO HauOoJiee IMOJIHOE OOIICHHE CYNPYTOB:
MaTepuaibHOe, (U3MUECKOE U JTYXOBHOE, MOKXHO MPEANOJIOKUTh, YTO MEXKIY
CynpyraMd BO3HUKAe€T OECUUCIEHHOE MHOXXECTBO JIMYHBIX OTHOIICHUH,
coJiep>KaHre KOTOPBIX OHM OMPENENstoT sl ce0s camu. Bee aTu oTHOIEHUS HE
pPETYJIMPYIOTCSl TPABOM, a, 3HAYHUT, W COIVIAIIEHUS, YCTAHABIMBAIOIIUE UX
coJiep KaHue, JiexaT BO BHENIPABOBOM cepe.

[ToaTOMy HEBO3MOXXHO CKa3aTh, YTO OTHOIICHHS, BO3ZHHKAOIINUE U3 Opaka,
Kak B CBOCHW IOPUIMYECKOW, TaK M B CBOECH HEIOPUIAMYECKON 4YacCTH, 3apaHee
ONpPEAEIEHbl 3aKOHOM, B TO BpeMs KaK OTHOLICHHS, BBITEKAIOIIUE U3
IrPaXJAaHCKOTO  JIOTOBOpa,  OMNPEAENSIIOTCS  3TUM  J0roBopoM.  Hampotus,
COJIEp)KaHHE CYIPYKECKUX OTHOIIEHUM MOXKET BapbUPOBATHCS elle B OObIIeH
MEpE, YEM COJEpKAHUE IPYTHX JIOTOBOPHBIX OTHOIIEHWUW, HO WM3MEHEHUE STHUX

IpaB U 00s3aHHOCTEHN IMPOU3BOAUTCA HC aKTOM BCTYIIJICHUA B 6pa1<, a C IIOMOIIBIO

! Msmaiinos B.B. Pacropienne 6paka Kak crocod 3aIiiThl CeMeifHbIX TpaB rpaxian //
ABtoped. aucc... kaHa. opu. Hayk. - M., 2013. - C.13.
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CHEIUATBHBIX IOPUIMYECKUX aKTOB: OpayHBIX JOTOBOPOB M JIPYTUX COTJIANICHUI
MEXITy CYIPYTaMH .

Bce 310 mo3BoisieT caenaTh BBIBOJ O TOM, UYTO COIVIAIIEHHUE O 3aKIIOYEHUU
Opaka 1Mo cBOEH MpaBOBOM MPHUPOJIC HE OTIIMYAETCS OT rPakAaHCKOro JoroBopa. B
TOM 4YacTH, B KAaKOM OHO pEryJHpyeTcs IPaBOM M TOPOKIAET IPABOBBIC
MIOCJIEACTBUSA, OHO SIBJISIETCS] JOTOBOPOM.

[Ipuznanne 3TOr0 (PakTa HUYYTH HE NPUHIDKACT STUYCCKOTO 3HAYCHUS
Opaka. be3ycioBHO, 3TO coraiieHne UrpaeT U BHEMPABOBYIO POJib, U B 3TON YaCTH
OHO pacCMaTpPUBAETCS BCTYNAKIIMMH B Opak 1Mo — pazHoMy. B 3aBucumocTtu ot
CBOUX YOEXJEHUU OHU MOTYT PacliCHUBATh €ro Kak KIATBY Iepes 00romM Wid Kak
MOpaJIbHOE 0053aTENbCTBO, WU YHCTO KaK UMYIIECTBEHHYIO clelky. Bce 310
JICKUT BO BHETPABOBOH cepe’.

OTuyeckas OIIEHKa CBOEro Opaka — cyry0o JIMYHOE JIeNI0 KaKIou
CYyHpY>KECKOM mapbl, OHA 3aBUCHUT HUCKJIIOYUTEIBHO OT UX PEIUTHO3HBIX,
dbunmocohckux M ITUUECKUX  NpejAcTaBieHuid.  HapsizpiBaHuMe  TaKuX
MPEACTABJICHUM W3BHE €CTh HE YTO HWHOE, KaK IMOCSATaTelIbcTBO Ha CBOOOIY
MHUpPOBO33pEHUsI  JUYHOCTU. KaToimk  MOXeT  cuMTarh CBOM  Opak
HEpPACTOPKUMBIM M, JaXe€ TMOJy4YMB pPa3BoJl B CBETCKOM YUYPEKICHUU, HE
JOTMyCKaTh JJisi ce0si BO3MOXHOCTH BCTYIUICHUSI B HOBBIM Opak. Cympyrw,
3aKJTIOYMBIINE OpaK M3 YUCTO MaTE€pUANIbHBIX MOOYXKIEHUM, MOTYT CUMTATh,
YTO BCE MX TIpaBa M OO0S3aHHOCTH BBITEKAIOT W3 3aKIIOYEHHON WMH
CHACIKU, W TOCYJIapCTBO MpPHU3HAET TaKOW Opak JEeUCTBUTEIbHBIM, IMOCKOJBKY
MOTHUBBI 3aKJIIOYeHHMs] Opaka HE UMEIT TMPaBOBOro 3HaueHus. Bce 3T1o

He663paBHI/I‘—IHO AJsl pCJIMr'Mi M1 MOpaJiu, HO WM TO W APYroc MOKCT OBITH

! Anp6ukos M.P. K Bompocy 0 mopsi/ke 3aK/TI0YeHHs OPaka U yCTAHOBJICHHS HEKOTOPBIX
npobieM mHCTUTYTa OpadHoro Bo3pacta B Poccuiickoit ®enepanuu / CeMeliHOE U KUIHUIIHOES
npaso. - 2012. - Ne 4. - C. 7.

2 CeMeiiHoe npaBo: YueOHuk / ['onrano b.M., Kpamenunnukor I1.B., Muxeesa JI.1O.,
PysakoBa O.A., nox pen. I1.B. Kpamenunnukosa. - M.: Cratyt, 2008. C. 128-130.
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y pa3HbIX JIOJEeH pa3HbIM, W MpHU3HAHHE 3TOr0 (akTa SBISETCS OJHON U3
BAKHEMIIMX TapaHTUHA YeJI0BEYECKOU CBOGOIBI .

OnHuM W3 TEpPBBIX COBPEMEHHBIX AaBTOPOB, 3asBUBIIMX O T'PaKIaHCKO-
npaBoBoil  mpupoxae Opaka, sBusercs M.B.  AHTOKOJbCKas, KoOTopas
yOenuTenpHO JOKa3blBaeT, 4YTO COIJIAllleHHWEe O 3aKJIIOYeHHH Opaka Io
CBOCH TPUPOJEC HE OTIMYACTCA OT TPAXKIAHCKOTO JOroBopa U B TOU
YacTH, B KakOW OHO PpEryJupyeTcss MpaBOM U IOPOKIAET IPABOBBIE
NOCJIEICTBUSI,  SABJISIETCS. MMEHHO  JTOoroBopoM.  Ompexnensst  NMpPaBOBYIO
MPUPOJY COIVIAIICHUS O 3aKIIOUYEHUM Opaka, HEOOXOIMMO HMEET B BUJY,
YTO  JOTOBOp HE  SABJIAETCS  HCKIIOUHUTEIBHO  IPaKIaHCKO-TIPAaBOBBIM
UHCTUTYTOM, a W3/laBHa NPUMEHSETCS M B cdepe NyOIMUHBIX OTHOLIEHUH
MEXIy TOCYJapCTBOM, W B TpPYIOBBIX OTHOLIEHUAX M MHOTUX JIPYTHUX.
['pa’k1aHCKO-TIPABOBOM JOTOBOP €CTh Pa3HOBHUIHOCTH JIBYCTOPOHHEH CIEJIKU.
CornamieHue O 3aKIIOYEHUH Opaka TakKe MOXKHO ONPENCNINUTh  Kak
IpaXKJaHCKO-IPABOBYIO CclIENKy. B Toxe BpeMs He0OXOAMMO pa3auyarh
COIIAllIEHWEe O 3aKJIIOYEHWH Opaka M BO3HUKAIOIIME W3 HEro OTHOLICHMS,
KOTOpbIE HMEIOT HHYI TIPAaBOBYIO NPHUPOAY, HEXKEIUM MOpOAMBIIAS UX
CleJIKa, YKa3aHHbIE OTHOLIEHHWS - OTHOLIEHUS CYIPY)KECTBA IPEACTABISAIOT
co00lf WHCTUTYT ocoboro pozaa. I[lockoilbKy OHH CYIIECTBYIOT MEXIY
JIBYMsI KOHKPETHbIMM CYOBEKTaMH — CYINpPyramMd, OHH B OTJIMYUE OT
aOCOJIOTHBIX TMPABOOTHOLICHUM SIBISIOTCA OTHOCHTEIbHBIMHU.

Hewnmy1iecTBeHHbIE OTHOIIEHHS, BO3HUKAIOUIME MEXKAY CYNpyramu, He
YKJIaJbIBAIOTCS B paMKax OOBIUHBIX MPEACTaBICHU O TpaxIaHCKO-
IIPAaBOBOM PETyJIMPOBAaHUM HEUMYIIECTBEHHBIX OTHOLIEHWHA. B Toxe Bpems
OTHOLIEHUSI CYIpYKecTBa MOIYT coyeTaTb B ce0e DJIEMEHTbl MHOTHUX
IPa’KJaHCKHUX OTHOLUEHUH. Tax, OTHOLIEHUS IIPEICTaBUTENIbCTBA,
COOCTBEHHOCTH, OTJIEJIbHBIE PAa3HOBUIHOCTH O0OS3aTEIbCTBEHHBIX  CBS3Ei

OPUCYTCTBYIOT B TOW WJIM HMHOM Mepe MU B CYNPYKECKUX OTHOILICHUSX.

! IaBpumr W.B. Jleranuszanust peluruo3HOro Opaka: mpoOieMbl M TMEPCIeKTUBbI //
Cemeitnoe u >xmmumiaoe mpaso. 2012, Ne 4. C. 10.
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OpHako OTHOWIEHUS CYNPYKECTBA HU K OJHOMY U3 H3BECTHBIX BHJIOB
TPAKJAHCKMX  OTHOUIEHMH  He  cBoAMMBL.  OTHOLIEHUS  CYIpY’KeCTBa
NPEACTABISIOT COOOM Takyl0 pPa3HOBUIHOCTh TPAKIAHCKUX OTHOIICHHH,
KOTOpPhIE B CBOEM COBOKYIMHOCTH MOPOXKIAIOT OCOOBI IMPABOBOM CTaTyC HUX
YYaCTHUKOB - CTaTyC COCTOSIHMSI B Opake. OTH OTHOILICHUS JUISIIHECS,
CIIOXHBIE, O0JaJaloNIfe €MKHM, 3a4acTyl0 TPYIAHOYJIOBUMBIM COJEPKAHUEM.
[locne oOBSCHSETCS TEM, YTO CYNPYKECKHME OTHOLIEHHS HE BOIATCA K
OCYILIECTBJICHUIO MpaB U  HUCHOJHEHUIO  OOA3aHHOCTEHl B CTPOroM
IOPUJMYECKOM CMBICIIE CcJloBa. Bce H310KEHHOE TO3BOJISIET YTBEPXKAATh,
YTO B I€JIOM OTHOILIEHUS CYIPYXKECTBA SBISIIOTCA T'PakIaHCKO-IIPABOBBIM
UHCTUTYTOM O0CO0O0T0 poja.
KoHuenuus 6paka kak MHCTUTyTa 0co00ro poja Oblja BecbMa MONyJIsipHa U
B IIpouuioM. Ee CTOpOHHUMKM NPU3HAIOT HaJIU4Ke B OpayHOM MPaBOOTHOILIEHUH TEX
WIM WHBIX JOTOBOPHBIX JIEMEHTOB, HO OTKAa3bIBAIOTCA paccMaTpHUBaTh €ro Kak
noroBopHoe. M.A. 3aropoBckHH, HampuMmep, YyKa3bIBae€T, 4YTO XOTS Opak “B
IIPOUCXOXKJIEHUH CBOEM 3aKJIFOYAET 3JIEMEHTHI JOTOBOPHOIO COIJAIICHMS, HO B
COJIEp)KaHMM CBOEM M B MPEKPAIIEHUWU JajleK OT NPHUPOABl JOTOBOpPA; Kak
coJepkaHue Opaka, Tak M €ro pacTOp)KEHUE He 3aBUCAT OT MPOU3BOJa CYIpPYIoOB.
[Toaromy OpayHblii MHCTUTYT BEpHEE MNPUUYHUCIUTH HE K OO0JIACTH JIOTOBOPHOTO

npaBa, a K pa3psiy HHCTUTYTOB 0co00ro poja’”.

1.2 Pa3BuTHe HHCTUTYTA OpaKka B IOPUIAMYECKOH HayKe

Tpaauius cBs3pIBaTH Opak ¢ COOJIOICHUEM OIpPEIeIEHHON TPOIIEAYPhI €ro
odopMIIeHUS, XapaKTepHas IJIsi POCCUICKOTO TMpaBa, BOCXOJIUT, KaK ATO MPUHATO
cuuTaTh, K mOpaBy Bwuzantum, korma B koHue IX cronerus (okono 893 r.)
umrieparop JleB Myapslif u3gan 3akoH, MPEANKUCHIBAIOIMIMN BCTyNaTh B Opak He
MHaue Kak MOCPEICTBOM IIEPKOBHOrO BeHYaHHUs. TONbKO Takod Opak moiaydan

rOCYJAapCTBEHHYIO MOJJICPKKY; HECOOIoJieHne >Xe (OpMbI, MpEINruChIBaeMON
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rocyJapCcTBOM M KaHOHAMH TOCYJApCTBEHHOM pEJIUTUHU, BEIO K MPU3HAHUIO
3aKJIIOYEHHOrO Coro3a He3akoHHbIM. Cmyctss 1Ba crojeTuss TpeOoBaHHE
y3aKOHEHHMs Opaka ObUIO paclpOCTPaHEHO U HA HU3IINE CJIou 001IecTBa — paboB
¥ KPEIIOCTHBIX .

PaccmarpuBas 3apoXieHUE HMHCTUTYTa Opaka, MOXHO YBHJETb, 4YTO
BO3HUKHOBEHUE TOPOJCKOW LIMBUIIM3AIMU, PA3BUTHUE HABBIKOB NMUCbMa M YTCHUS
IPUBEIM K NEPBBIM MHUCBMEHHBIM 3aKOHaM O Opake, mosiBuBLIeMcsa B J[peBHeM
Basusione. bpak B Te BpeMeHa ABIJISUICS U SKOHOMUYECKOM CIETKON: Oy Iyl My
JIOJKEH OB BBIKYIUTH JEBYIIKY y €€ oTua. Bo Bcex ApeBHHX KynbTypax Opak -
corjamieHue u Opak-caenka ObUIH OOBIYHBIM SIBICHUEM.

B JlpeBHnem Erunte Opak Takxke 3aKIOUalCi MO IKOHOMHUYECKUM WM
NOJINTUYECKUM cooOpaxeHusiM. Yacto B Opak BCTymnaiau OpaThsi U CECTPBI, UTOOBI
HE JICJINTh HACJICJCTBEHHYIO 3€MJIK0 WJIM HACJIEyEMbIE CEMbEN TOCYIapCTBEHHBIE
IIOCTBI.

PaccmoTpeB ucTOpHuYecKHuEe THUIIBI OpakoB, CJIEAYeT OTMETUTh, 4YTO
TpaHchopMaIlys yCIOBUN U TIOPAJIKA 3aKIIOUCHUS Opaka 3aBucena, B HauOOoJIbIlen
CTENEHU, OT  COIMAIbHO-3KOHOMUYECKUX,  MJICOJOTMYECKUX  YCIIOBUH,
YKU3HEIEITEIIbHOCTH OOIIECTBA.

B 10pEeBONIIOIMOHHOM pYCCKOM IMpaBe JEHCTBUTEIBHBIM ITPU3HABAJICA
TOJIBKO PENUruo3Hbld Opak. OJHAaKO M CTAaHOBJIEHUIO PEJIMTMO3HOTO Opaka
MPEAIIECTBOBAIIM UHBIE (POPMBI 3aKIIIOUCHUS OPavyHbIX OTHOIICHHM.

Uctopuu napeBHelt Pycu UM3BECTHBI HECKOJBKO CIIOCOOOB 3aKIIIOUYCHUS
OpaxkoB. Cpeau HUX HauOosiee IPEBHUM - MOXMIICHUE HEBECTHI JKEHUXOM 0e3 ee
corjacusi, OJHaKO IMOCTENEHHO YBO3y HEBECTHI HAUMHAET MPEAIIECTBOBATH CTOBOP
C Hell. B apeBHUE BpeMeHa CyIIecTBOBAI U TaKOM Croco0 3akiIroueHust Opaka, Kak

MOKYTIKa HEBECTHI Y €€ POACTBEHHUKOB. [Ipu 3TOM coriacue HEBECTHI Ha Opak HE

! PyzakoBa O.A. CemeiitHoe 1paBo/ MOCKOBCKHI  MEXIYHApOJHBIH WHCTUTYT
HKOHOMETPHKH, UHPOpPMATHKH, (puHAHCOB M mpaBa - M.: MMUDUDII, - 2012. C. 189-201.
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MMEJIO CYIIECTBEHHOIO 3HAYCHMS, XOTS YK€ B YcTaBe fpocnaBa comepxancs
3aIIPeT BBIIABATH 3aMyXK CHIION .

B 510 Bpemst pazmuunbl U (opmbl Opaka. CpenHEBEKOBbIE HCTOUYHUKHU
COOOIIAIOT O MHOTOXKEHCTBE, W3JPEBIE HW3BECTHOM Yy CIIABSH, PEXE O
MHOTOMYKECTBE. B HEKOTOphIX MecTax TMpaKTHUKOBAJCS TMpPOOHBIA Opak,
KOIrJla HEBecTa Iepeceisuiach K KEHUXY, a CcBaJab0a OTKIaJbIBajgach [0
pOXJICHUSI peOEHKa; €ClIU JKE€ CYNPYXKECTBO OKa3blBAIOCh HEYJAUYHBIM,
cBagp0a HE ycTpaumBajlaCh BOBCE, M HEBECTa BO3BpallajiaChb K POIUTEINSIM,
noyiy4asi BO3HarpaxiaeHue. Mosoaple JIOAM, HE BCTyMaBIIME B Opak,
MOJABEPrajiiCh OCMESIHUIO, 4YTO, OJHAKO, HE PaCHpPOCTPAHSIOCh Ha TEX, KTO
naBay 00eT Oe30paunsi HaMEpEeHHO.

OrpanuyeHuss W 3amnpeTbl K BCTYIUICHUIO B Opak KacalluCh BO3pacTa,
pPOACTBA, BEPOMUCIIOBENAaHMS W T.O. Bo3pacTHble OrpaHUYEHUs BbIPAKAIUCH
B COOJIIOJICHUM OYEPETHOCTH BCTYIUIEHHMS B Opak jgere (0coOeHHO
Jouepei) COrJIacHO CTAapIUIMHCTBY.

C 988 r. c kpemenuss Pycu u mpuCBOCHHEM IIEPKOBBIO MOHOIOJIHUH
MpaBa Hayald CKJIAJbIBAaThCS HOPMBI OpayHOTO TIpaBa U CEPHE3HO
MEHSAIOTCS TPEJCTaBICHUS O TOpsAKe 3akimtoueHus Opaka. B Poccunm
HauyWHAeT JeicTBoBaTh HoMmoOkaHOH - coOpaHHMe BH3AaHTHUHCKOTO CEMEHHOTO
npaBa. llepkoBHoe BeHuaHue, BBeleHHOE B XI Beke, NPAKTUKOBAJIOCH
TOJIBKO CPEIM BBICIIUX CJOEB OOIECTBA, OCTAJIbHOE HACEJICHHE 3aKIII0Yalio
OpaKy IO TPaIMIHOHHBIM OOpsIaM.

K xonmy 13 B. cormacue cTOpoH Ha Opak cTajio (UKCUPOBATHCS B
OpayHOM CroBOpEe, COCTaBJIEHHEM KOTOPOTO 3aHUMAJUCh CBAaThl WM
POJCTBEHHUKH. [TocrenenHo YCUJIUBACTCS poJib CBETCKOIO
3aKkoHoAaTenbcTBa. OnHAKO AOpeBOJOIMOHHAs Poccust Tak W He jJomuia 1o

co3aaHusg COHMHOIo 1 BCCX IMNOAAAHHBIX 3aKOHOOATCIBCTBA O 6pa1<e. B

! Omenssrayk C.B. YCiI0BHS 3aKIIOUCHHS. XPUCTHAHCKOTO Opaka B JlpeBueit Pycu //
Ucropwust rocynapcTsa u mpasa. - 2011. - Ne 24, - C. 38.
Mensenes B.I'. VYcimoBus u TOpSAAOK 3akiiodeHHs Opaka IO PYCCKOMY
cemeiinomy mpaBy (XIII - XV BB.). /| Hcropus rocymapcrBa u mpasa. 2010. Ne 21.
C. 11-12.
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MHOTOHallMOHaNbHOM  Poccum  Opaku  3akimoyanucb B OCHOBHOM IO
PENUTUO3HBIM HOPMaM, U, COOTBETCTBEHHO TOPSIOK 3aKIIoueHus Opaka,
HallpuMep, y MYCYJIbMaH OTIMYaJICd OT KJIAaCCUYECKOT0 XPUCTHUAHCKOIO
Opaxa.

Jlo Okxtsa06peckoit  peBomronmu 1917 1. OpakoM cyuTalcsi COO3,
OQOpMJICHHBI 1O  PEJIIUTHO3HBIM  KaHOHaM  KoH(peccuil, K KOTOPBIM
MpUHAJJICKAIN JUIA, BCTynaBliue B Opak. VckitoueHue COCTaBISUIM JIMIIb
Opaku pacKOJbHUKOB, TIOJyYaBIIUE IOPUIUYECKOE TMPU3HAHHME TIOCIE UX
perucTpanud B TOJMIEHCKUX opraHax. VIMEHHO 3T Opaku MpeacTaBiIsIn
y)Ke B TO BpeMs HE 4YTO HMHOE, KaK «IpaKJaHCKHEe Opaku», T.e. Opakw,
oOopMJIECHHBIE B OpraHax TrOCYJapCTBEHHBIX, a HE B IEPKBH.

BBenenune rpaxgaHckoil ¢opmbl Opaka, 3aKJIIO4aeMOIo IMOCPEICTBOM
€ro pEerucTpauM B TOCYJApCTBEHHBIX OpraHax, U COOTBETCTBEHHO OTMEHA
1epkoBHOM ¢opmbl Obut  TpousBeneHbl B Poccum  Jlekperom BIUK u
CHK PC®CP 18 nexabps 1917 1. "O rpaxkmaHckoM Opake, O IETIX U O
BBEJACHUU KHUT AaKTOB TIPaXXJAHCKOro cocTosiHuA". HCcKiIroueHue [1enanoch
TOJIBKO [IJII PEJUTHO3HBIX OpakoB, 3aKIIOYEHHBIX 10 OOpa3oBaHUs WU
BOCCTAHOBJICHUSI TOCYJIApPCTBEHHBIX OPraHOB 3allMCH AaKTOB T'Pa)XIaHCKOTO
COCTOSIHUS.

Yxe 21 oxra6ps 1918 1. Obuto wm3maHo mocrtaHoBieHue BYK,
KOTOpO€ OOBSBIANO0, YTO «IOMETKH B TACMOpPTax O IEPKOBHOM BEHYAHHH,
MPUCBOCHUE Ha OCHOBAaHWM IIEPKOBHOTO BEHUYAHMS IKEHIIMHE (aMUIUU
Julla, C KOTOPBHIM OHa BeHYalach, OTMETKAa MUWJIUIHUEH TaKuxX JUI[ Kak
COCTOAIMX B Opake ¥ BbIJadya BEHYABIICHCS TMacmopra Ha (HaMUIUIO
rpakJIaHUHA, C KOTOPHIM OHa BEHYAJIACh, SIBISETCS cabOTaKeM JeKpeTa o
TpaXJAHCKOM Opake, MPUCBOCHUEM 4YyXOoW (aMUIMKW M 3BaHUA MYKa WIH
KEHBI, T.e. CPBIBOM JEKPETOB pPab0Ye-KPECThIHCKOTO TPABUTEIHCTBA, a IS
CIyXalluX MWIUIUU — TMPECTYIUICHHEM M0 JOJDKHOCTHY.

[Tpunsteii B 1969r. Komexc o Opake m cembe PCDCP moarepmun

OCYHICCTBHUBIICECA B 3aKOHOAATCIbCTBC IIPHU3HAHHC IOpPIIIH‘ICCKOfI CHJIbI
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TOJIBKO 32 3apeTHCTPUPOBAHHBIM OpakoM. Y CTaHABIMBAJIOCh, YTO «IpaBa M
O0S3aHHOCTH  CYNpPyroB  TOPOXKTAeT JHIIb  Opak, 3aKIIOUEHHBIM B
rOCYJapCTBEHHBIX OpraHax 3alliCH AaKTOB TPaXJTaHCKOTO  COCTOSHHS»,
MPEANKUCHIBAIOCH 3aKitodath Opak B opranax 3AIC.

Takum oOpa3oMm, pyccKoe CpeaHEeBEKOBOe OpadyHO-ceMeWHoe IpaBo,
COCIMHUB B ceOe HapoJHbIe TpPAgUIMU U OObIYaM, CBETCKOE U JYXOBHOE
3aKOHOJIATENBCTBO, OCHOBAHHOE HAa HOPMAax BHU3AHTUMCKUX LEPKOBHBIX
KaHOHOB, BBIPA0OTAJIO BIIOJIHE oOmpeneleHHyr ¢opMmy Opaka, a Takxke
nopsiIok U ycioBusi ero 3akmtoueHus. Kpome toro, B Xl - XV BB. B
npaBe C(HOPMHUPOBATUCH OCHOBOIOJATAIOIINE IPEACTABICHUS O CYUIHOCTH H
coliepKaHUM  Opaka, KOTOpPHIE XapaKTEpU30BaJM €ro B  IMOHATHUIMHOM
npeacTaBieHn. B 3T0  BpemMs  ObUIM  3aJ0KEHBI  OCHOBHBIE  HOPMBI
pEeryJIMpOBaHUS OpayHbIX OTHOILICHUH, coOroIeHne KOTOPBIX
00ecreynBagoCch MPUHYIUTEILHON CHJIOW I[IEPKOBHOM M CBETCKOM BIACTU U
KOTOpPBI€ CBHITPAIIM 3HAYUTEIIBHYIO POJIb B JAJBHEWIIEM pPAa3BUTUUA PYCCKOTO
CEMEMHOIr0 Ipasa.

B nacTosiiiee BpeMst npoleypa 3akiroueHrs Opaka Ha TEPPUTOPUU Halen
cTtpanbl perynupyerca CemelHbiM KojekcoM P®D. B ceMmeiiHOM 3akoHE BbIACICHA
cneruanbHas [maBa 3 (cT.cT.10-15) YcnoBusi u mopsnoK 3akiIO4eHHs Opaka.
Hapsany ¢ CK P® x [gaHHbIM NOpPAaBOOTHOLICHHSM MPUMEHUMBI HOPMBI
I'paxxnanckoro kojaexca PO. Tak ke HEOOXOIUMO BBIJICTUTH €I OJUH KITFOUEBOU
HOPMATUBHBIM aKT, PETYJUPYIOLIUN MOPSIAOK TOCYAAPCTBEHHOW PETUCTPALUU
3aKkiroueHus Opaka - denepanpHbiil 3ak0H "OO0 aKkTax Ipa’kJIaHCKOTO COCTOSTHUA"

ot 15 HostOpst 2014 r. Ne143 @3 (pex. ot 18.06.2017 r.).!

! Co0panmue 3akoHonatenbcTBa PO. - 1997.- No 47, - Ct. 5340; No25 — ¢1.3596.
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I'JTIABA 2. YCJIOBUA U HOPAJOK 3AKJITIOYEHUSA BPAKA

2.1. YcaoBus 3ak/oueHusi Opaka

[IpaBo My>KUMHBI U KEHIIUHBI 0€3 BCAKUX OIPaHUYEHUN 110 MIPU3HAKY PACHI,
HAIlMOHAIBHOCTA WJIM PEJUTMM BCTyHaTh B Opak M OCHOBBIBATH CEMbBIO B
COOTBETCTBUU c BHYTPEHHUM 3aKOHOAATEIbCTBOM, PEryJIUPYIOLIUM
OCYILECTBICHHE STOTO IIPaBa, SBISETCS OOLICTPU3HAHHBIM IPHHIHIIOM .

OCHOBHBIE MEXIyHapOJHO-TIPABOBbIE JIOKYMEHTHI B 00JacTd MpaB
yesoBeKa, BKItodas BeeoOuryro aekiapanuio mpaB yenoBeka oT 10 nekabpst 1948
r., MexayHapoaHbli TakT 00 HSKOHOMHYECKHX, COIHUAIBHBIX M KYJIbTYPHBIX
npaBax oT 16 pgexabpss 1966 r. u MexnyHapoJOHbI MakT O TPAKIAHCKUX M
MOJIMTUYECKUX MpaBax oT 16 nekabps 1966 r., npu3HAIOT MpaBo 32 MyKUMHAMH U
YKEHIIMHAMU, JOCTUTIIIMMU OpavyHOTO BO3pacTa, Ha BCTYIUICHUE B Opak U MpaBo Ha
OCHOBAHHE CEMbH MPU YCIOBUU CBOOOIHOTO U TMOJIHOTO COIJIacHsl BCTYIAIONIUX B
Opax.

Jannbie TpeOoBanus 3akpemieHsl B ¢T. 12 CK, ycTaHaBIMBAIOIIEH yCIOBUS
3aKkroyeHus: Opaka B Poccuiickoit ®@enepanmu. YcnoBusi 3aKirO4eHus Opaka —
3TO OOCTOSITEIBCTBA, HEOOXOAUMBIE JUIsl TOCYJAapCTBEHHOM perucTpanuu
3aKJTIOUCHMST Opaka W JyUIsl MpU3HAHUS Opaka JeUCTBUTENbHBIM, T. €. UMEIOIIUM
paBoByI0 cuiy. Paccmorpum Gosiee moapoOHO Kaxka0e M3 YCIOBUM 3aKITIOYCHUS
Opaka.

Bo-nepBrix, HEOOXOUMO B3aUMHOE JOOPOBOJIBHOE COTJIaCMe MYXYUHBI U
JKEHIIIMHBI, BCTYMAIOMIMX B Opak, MODKHO OBITh BBICKA3aHO MMH CBOOOJHO U
He3aBucuMO. VX 000101HasE BOJIS HA 3aKIIOUYeHUE Opaka JOJDKHA OBITh BhIpakeHa
JUYHO, T. €. HMCXOIUTh HEMOCPEJICTBEHHO OT JIUIl, COYETAIOIINXCS OpaKoM.
CoOmroieHrie  MaHHOTO  TpeOOBaHUS ~ HEMAJIOBAXXHO,  TMOCKOJBKY  JaeT

BO3MOKHOCTb JOJDKHOCTHBIM JUnam opraHa 3arca Y6G,III/ITBC$I B

! BopoObeBa JI.B. Cemeiinoe mnpaBo Poccuiickoit ®denepanuu: ydeOHOoe mocodue /
JI.B. BopoGneBa. — Tam6oB: M31-Bo Tamb. roc. texH. yH-ta, - 2009. - C. §9-92.
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TOOPOBONIBHOCTH JKENAaHUS MYKYMHBI M JKCHIIMHBI BCTYNUTh B Opak. B
CBA3M C TEM, YTO BOJS HAa BCTYIUIEHME B Opak [OJDKHA OBITh BBIPAKEHA
JUYHO, HE JIONMYCKAaeTCs 3aKIIoueHUue Opaka uepe3 MpeJCTaBUTENs 110
JOBEpEeHHOCTH JMOO0 3aouyHO. [IpeAcTaBUTENBCTBO HCKIIOYEHO 3aKOHOM
JaXe B TeX Cciydasx, KOrja JIMLO, IOAAaBUIEE 3asBICHUE C 3aKIHOYCHUU
Opaka, B CHJIy YBaXUTEJIbHbIX NpUYUH (OOJIE3HM €ro camMoro WiM OJIM3KUX
POJICTBEHHHKOB, OTB€3Ja B KOMAHIUPOBKY) HE MOXET SBHUTbCS B OpraH
3arca Juld  TOCYJAapCTBEHHOM  perucTrpaluu  3akiioueHuss  Opaka B
Ha3HAYCHHBIM JeHb. B Takoil cuTyanuu nMia, BCTynawolue B Opak, MOTYT
JUIIb  NPOCUTHh  PYKOBOJAWTENS OpraHa 3arca O  COKpAIlEHWM WU
YBEIMYEHUH  yYCTAaHOBJIEHHOIO  CpPOKa  TOCYJAapCTBEHHOM  PErMCTPALMH
3aKiIo4eHus Opaka. B coBpeMEHHON IOpHIWYECKOM JIUTEpaType B3aHUMHOE
corjllacieé Ha BCTYIUIGHHE B Opak paccMaTpUBAaeTCAd KaK «COTJIACOBAHHOE
BCTPEUHOE  BOJIEU3bSIBICHHE  OyQylIUX  CYyNpyroB, HAalpaBJICHHOE Ha
BO3HMKHOBEHHE OpayHOTO NPABOOTHOIICHMS», WIM KaK  «CBOOOJHOE,
OCO3HAHHOE BOJIEU3BSABIICHUE 3aKIIOYUTh COK03 C KOHKPETHBIM YEJIOBEKOM,
HaMepeHue co3daTb C HHUM CEMblO, MNpUOOpecTH IMpaBa U OOA3aHHOCTH
CYNIpyTrOB», 4YTO B LEJIOM COIJacyercss C TPaJuUUMOHHBIM B3IVISIIOM HAa
JaHHOE YCJIOBUE BCTYIUIEHHS B Opak, KaK CBHUJAETEIbCTBO OpauyyrOIIUXCS
00 000I0IHOW TOTOBHOCTH CO3[aTh CEMBIO.

BoneusbsiBieHne CTOpOH Ha BCTyIUIEHHE B Opak JOMKHO OBITh
OCO3HAHHBIM, M OHHU JOJDKHBI OTJaBaTh OTYET B CBOMX JeuctBusax. [. @.
[epmeneBny mnoauepkuBasl: «B ocHOBaHMM Opaka JEXKUT COrJalleHHe
MEXJy COYeTAloUIMMHCS — Opak He MOXET OBITh 3aKOHHO COBEpIIEH 0e3
B3aMMHOTO W HENPUHYXAEHHOTO corjacus codetarommxcda Jjul. Kak u
BCSAKHI JTOroBOp, Opak mpenmosiaraer cBoOoqy BonMu W co3HaHus. [loaTomy
Opak, COBEpILICHHBIH MO MNPUHYXKICHUIO WIM 10 o0MaHy, Oyner
HEJCHCTBUTEIIEH, 110 OTCYTCTBUIO CYIIECTBEHHOI'O JJIEMEHTa.

HemanoBaxkHo, 4Tto cBOOOJHOE BCTyIUIEHHE B Opak CBUACTEIHCTBYET

HE TOJbKO O B3aUMHOM M OCO3HAHHOMW TOTOBHOCTH K CO3JaHUIKO CEMBH
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JUI, BCTYMAIMMX B Opak, HO M O3HAYaeT OTCYTCTBUE NPHUHYXKICHUS B
dbopMe (UBMYECKOTO WM TICHUXWYECKOTO HACWIMS Ha WX BOJIO CO
CTOPOHBI KOTO OBl TO HU ObLIO (Yrpo3bl, W30MCHUS, WCTA3AHWS WIA WHBIC
cocoObl  BO3/ACWCTBUA Ha TNCcUXUKy). [lomoOHOe TpUHYXKIEHHE MOXKET
UCXOIUTh Kak OT OJHOrO0 W3 BCTyMmawmux B Opak, Tak ¥ OT UX
pOIUTENEH, POJCTBEHHUKOB, 3HAKOMBIX WM HHBIX JKMI. OAHAKO MPU HTOM
ClieqyeT  OTJAWYaTh  MPUHYKIECHHE  OT  POJUTENBCKHUX  COBETOB M
pEeKOMEHJalMK MO TOBOAY I€JIECOO0Pa3HOCTU MPEACTOSIIEro Opaka.

[ToxuimeHne >KCHIIMHBI B IEJIAX TMPUHYKICHHS €€ K BCTYIUICHHIO B
Opak TpH  ONpENENCHHBIX  YCIOBUAX  MOXET  TIOBJ€Yh  YTOJOBHYIO
OTBETCTBEHHOCTh M0 cT. 126 VYK, mpemycmarpuBaromieil Haka3aHUE B BHJIEC
JUIIEHUs CBOOOABI OT 4YETHIpEX N0 BOCBMH JIET, a €CIU JTO JesHue
COBEpUIEHO TPYIION ML, — OT MSITH A0 JAECATU JIEeT.

B3auMHOoe 100pOBOJIBHOE  cOrVIacM€ MYKYMHBI M JKCHIIUHBI  Ha
BCTyIUIEHHE B Opak BbIpaXaeTrcs B HMX COBMECTHOM IMHCHbMEHHOM
3asiBJICHUM O 3aKIIOYEHUM Opaka B opraH 3arca. Eciam KTo-TO M3 HHX HE
UMEET BO3MOXXHOCTH SIBUTbCA B OpraH 3arca JUis T0Ja4d COBMECTHOTO
3asiBJICHUSI, TO BOJICU3BSBICHUE Ha 3aKIOueHHWe Opaka MOXET OBITh
opopmieHo coriacHo cr. 26 @DexepanpHoro 3akoHa OT 15 Hos6ps 1997
r. Ne 143-®3 «0O06 akrax TpakIaHCKOTO COCTOSIHHS»  OTICIbHBIMH
MUCbMEHHBIMU  3asiBICHUSMU. [loamuch 3asBiCHHS JUIA, HE HMEIOIIETO
BO3MOXXHOCTH SIBUTBCSI B OpraH 3arca, JOJDKHa OBITh HOTapHAJIbHO
ynoctoBepeHa. Corjlacueé Ha BCTYIUIGHHME B Opak BbIpaXaeTcs Takke W
YCTHO  JUIIaMH,  BCTyHaloOIMMU B Opak,  HEMOCPEICTBEHHO  IPHU
rOCy/lapCTBEHHOW pETUCTpallud 3aKkjiiodyeHuss Opaka B opraHe 3arca W
MOATBEP)KIAETCS WX TOAMKUCIMHU.

Hpyrum  0o0si3aTeNbHBIM  YCIIOBMEM  3aKJIIOYeHHs  Opaka  3aKoH
ONpeAeNsieT JOCTI)KCHHE JMIaMH, BCTyHalomMMu B Opak, OpayHOro
Bogpacta. B cr. 13 CK Opaunslii BO3pacT yCTaHABIMBAaETCA B

BOCEMHaAUAThL JIET MW COBINAJACT C BO3PACTOM HACTYIIJIICHUSA Fpa}I(,HaHCKOﬁ
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JIeeCOCOOHOCTH TpaKJaHMHA B TOJHOM 00beMe, Kak 3TO MpPeryCMOTPEHO
ct. 21 TK. B oTO#i CBsI3u Takke BaXHO HWMETh B BHIY, 4YTO JIUIO0, HE
JOCTUTIIEE BO3pacTa BOCEMHAALATH JIET, CUYUTAETCS HECOBEPIICHHOJICTHUM
peOCHKOM CO BCEMH BBITCKAIOMMMU OTCIOAa mociuenctBusmu (m. 1 cr. 54
CK). bpaunblii Bo3pacT ONpEeNeNeH 3aKOHOM B KayeCTBE MHUHUMAJIbHO
HEOoOXOaUMOro Jig BCTYIUIEHMsT B Opak M, Kak OTMEYaeTcs B JMTEpaType
II0 CEMEWHOMY IIpaBy, CBHUIETEIBCTBYET O COOTBETCTBYIOLIEH CTEIIEHU
3peNIOCTH  JIMIl, BCTyHalomuxXx B Opak (couMalbHOM, QuU3MYecKol WU
NICUXUYECKOM), O HAJIWYUU Yy HUX 3pEJOWd BOJIM M CO3HAHHMS M OOYCIOBJIECH
MOTHUBaMH HE TOJIbKO IOPUAMYECKOTO0 MOpSAAKa, HO M COOOpaKEHUSAMH
COL[MAJIbHOM TUIrWeHbl. YTOo ke Kacaercsd MpenesbHOro BoO3pacra Ul
BCTYIUICHHS B Opak, a TakKe pa3HULbl B BO3pacTe JMI, BCTYMAIONIMX B
Oopak, To onu CK He ycraHoBieHbl. OOMmIMM NpPaBUIOM SBJISETCS TO, YTO
JMIO, JKEJarollee BCTYNUTb B Opak, JOJDKHO JOCTUTHYTh YCTaHOBIJIEHHOTO
3aKOHOM BO3pacTa HAa MOMEHT TOCYAApPCTBEHHOW PETUCTPALMU 3aAKIIOYCHHS
Opaka, a He Ha JIeHb IOJayd B OpraH 3arca 3asBJICHHS O BCTYIUICHUU B
Opax.

B n. 2 cr. 13 CK npenycMOTpeHa BO3MOKHOCTh CHUKEHHS OpayHOTro
BO3pacTa JMIaM, JOCTUIIIMM Bo3pacta miecTHaauaru Jer. CorjgacHo
YKa3aHHOW CTaTh€ NpPU HAIMYMU YBAKUTEIBHBIX NMPUYUH OpPraHbl MECTHOIO
CaMOYIIPABJIEHUS II0 MECTy JKUTEJIbCTBA JIMI[, JKEJAIIIMUX BCTYNUTh B
Opak, BOpaBe MO MPOCKOE JMJAHHBIX JIMI[ pa3pelIuTh BCTYNUTh B Opak
JunaM, JOCTUTIIMM  BO3pacTa  LIecTHaAuatu Jier. Takum — oOpazom,
CHIDKEHHE OpadyHOro BO3pacTa [0 IIECTHAALATH JIET OTHECEHO 3aKOHOM K
KOMIIETEHIMHM OpPraHOB MECTHOTO CaMOYIPAaBIEHUS IO MECTY KUTEIbCTBA
JML, OKeNalIuX BCTynUTh B Opak. Jlng »sToro TpelOyercs Hanuuue
YBOXUTENBHBIX IPUYUH, KOTOPHIE 3aKOHOM HE pacKpbIBalOTCAd, HO Ha
IOPAKTUKE  Yalle BCEro TaKOW  NPUYMHOW  sBIseTCS  OEpEMEHHOCTh
HECOBEpUICHHOJETHEW WM poXKIaeHHe e pedeHka. K HuUM Takke MOryT

OTHOCUTBCS W HEKOTOpbIE Jpyrue oOCTOSATENbCTBA (MPEACTOSIIIMN TMPU3bIB
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Ha BOCHHYIO CIYXOy WM yObITHE B JUIMTEIbHYIO KOMAaHIUPOBKY KEHUXA,
(haKTHYEeCKU CIIOKHBIIMECS OpavyHble OTHOIICHUS C JIMIIOM, HE JOCTUTIIAM
OpadyHoro Bo3pacrta, WM T. IIL.).

Pemienne o0 CHWKEHMM OpadyHOro BO3pacTa BBIHOCUTCS  OpPraHOM
MECTHOTO  CaMOYIpaBJIEHUS IO MECTy JKUTENhCTBA JIMI[, IKEJIAoUIUX
BCTynuTh B Opak. [lpuyem B pellleHWH MOOKHO OBITh YyKa3aHo, KOMY H
Ha CKOJIBKO JieT (MECSIEB) CHUKEH OpauHbld BO3pacT B CBSI3U C
HaMEpPEHUEM BCTYNHUTh B Opak C KOHKPETHBIM JIUI[OM.

B cr. 13 CK wumeercs mnpsmoe yKazaHHE Ha TO, YTO pEIIEHHUE O
CHIPKEHMM OpayHOro BO3pacTa MOXET OBITh MNPHUHSATO TOJIBKO IO MpochOde
caMuX JIMIl, BCTyHarolMX B Opak, Torja Kak paHee B 3aKOHE MOJ00HBIX
TpeboBanuii He umenoch (cr. 15 KobC). Orcroga cneayer, 4To 3asBJICHUE
B OpraH MECTHOTO CaMOYIpPAaBJICHHS C TPOChOOH O CHUXKEHUU OpayHOro
BO3pacrta JOJKHO ObITh TonaHo uMu camumu. Coriacusi pojauTeneu
HECOBEPIIICHHOJIETHUX Ha Opak He Tpedyercs.

®enepanbubiM  3akoHOAaTeNbcTBOM (1. 2 cT. 13 CK) mpemycmoTpena
BO3MOKHOCTh CHIDKEHHMsSI OpayHOro BoO3pacTa He OoJjiee 4eM Ha JBa Toja.
B T10 xe Bpems cyObektam P®  mpemocraBieHO  MpaBo B
COOTBETCTBYIOIIEM 3aKOHE YCTAaHABIMBAaTh TOPSJAOK W  YCIOBUS, MpH
HaJMYUM KOTOPBIX BCTYIUICHME B Opak B BHUJIE MCKIIOYEHUS C YYETOM
0COOBIX OOCTOSITENILCTB MOXET OBITh Pa3pelieHo 10 JTOCTHXKEHHsS BO3pacTa
IIECTHAAUATH JIeT (T. €. peub HIAET O Pa3pelICHUH CHWXXEHUS OpavyHoro
Bo3pacTa Oojiee 4eM Ha JiBa roja).

JlaHHass HOpMa SBIISIETCS HOBEJUIOM CEMEWHOTO0 3aKOHOJIATEIbCTBA,
HampapjieHa Ha  BO3pacTaHUE POJU B YPETrYJIUPOBAHUM  CEMEUHBIX
OTHOIIEHUN 3aKOHOJATENbCTBA CYOBEKTOB P®'. COOTBETCTBEHHO TaKHe
CHeIMaIbHBIC 3aKOHBI O TOPSAKE M YCIOBHUSX BCTYIUICHUS B Opak JuIl, HE

JOCTUI'IMX BO3pacTa MmeCTHaAUaTu IJICT, ObLIN IMIPUHATHI B BCJII‘OpOI[CKOﬁ,

1 3akon benropoackoit ob6mactu or 13.12.2000 r. Ne 121 «O nmopsgke wu

YCIOBHSX BCTYIUIGHHST B Opak HECOBEPIICHHOJIETHMX TpakIaH B  benropojackoit
oOJtacTuy.
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Bonoroackon, Bnagumupckoin, Kamyxckoi, MockoBckoil, MypmMaHCKOM,
Hwuxeroponckoit, Hosropoackoii, OpiioBckoii, PocToBckoil, Ps3zaHckoid,
Camapckoii, TamboBcko#, TBepckoil W ApPyrux 0O0JIACTAX

Oco0pie 00CTOATENbCTBA (YBOKUTEIBHBIE TPUYHHBI), JAIONAE OCHOBAHUS
Ha BCTYIUICHUE B Opak 10 JOCTHXKEHHUS BO3pacTa MIECTHAAIATH JIET, Yalle BCEro
3aKJII0YAIOTCd B OEPEMEHHOCTH HECOBEPILICHHOJETHEW WM POXKICHUU €10
pedenka. K HUM Takke MOT'YT OTHOCUTBCA U JIpyrue o0CTOSTENbCTBA: OTCYTCTBUE
000MX POJUTENICH y BCTyMArONMX B Opak, HEMOCPEACTBEHHAsI yIpo3a >KU3HU O]1-
HOMY U3 BCTYMAIOMIMX B Opak 1100 MHBIE Ype3BbIYaHbIE OOCTOATENHCTBRA.

Kaxk npaBuio, pemenue 0 CHUKEHUU OpadyHOro Bo3pacTta (0 YeTbIpHAALATH
WIK JI0 TATHAALATH JIET) MPUHUMAETCS COOTBETCTBYIOIIUMHU KOMIIETEHTHBIMU
opraHamu (Tj1laBoii 00jacTHOM (TOPOACKOM, palOHHOMN) aAMUHHUCTPALMMU WU
YIOJHOMOYEHHBIMU MMM JOJDKHOCTHBIMHM  JIMI[AMHU) 1O  3asBICHUSM
HECOBEPIIICHHOJICTHUX JIUII, JKENAIOIIUX BCTYNMUTh B Opak, U UX POAUTENCH MpHU
00s3aTENIbHOM MPEJCTaBICHUU JOKYMEHTOB, MOATBEPKAAIOIMIMX HATUYHE OCOOBIX
00CTOSITEBCTB JJIS 3aKITI0UEHUS OpaKa.

3aKOHOJATEIBLCTBOM  HEKOTOphIX  cyObektoB  P®d B KauecTBe
JOTIOJTHUTENIBHOU rapaHTuu cobmonenus TpedoBanuii CK mpu BeTyruieHnn B Opax
JUI, HE JOCTUTIIMX BO3pacTa MIECTHAAIATH JIET, YCTAHOBJIEHA HEOOXOAMMOCTbH
MOJIYYEHUs] 3aKJIIOYEHHs] OpraHa OINEKM M TOMEYUTEIhCTBA 00 OTCYTCTBUU
MPEMSITCTBHIT K BCTYIUICHHIO B OpaK’.

['ocynapcTBeHHast peructpanus 3akitoueHus Opaka Jinil, KOTOPbIM CHIXKEH
OpauHbIi BO3pACT, OCYIIECTBIISICTCS HA OOIIMX OCHOBaHMsIX. BeTyrieHue B Opak
rpaXkJIaHUHA 10 JOCTHKEHHUS UM BO3pacTa BOCEMHAJILATH JIET BJIEYET JJIS HEro
MPUOOPETEHUE TPAKIAHCKOM JEECOCOOHOCTH B TIOJIHOM O0BEeME €O JHS
TOCYJapCTBEHHOW pErucTpaluy 3akitodeHus Opaka. [lpuueM neecrocoOHOCTH
COXpaHsSETCS B TIOJHOM 00BEME M B Cllydae pacTOpKeHus Opaka 10 JOCTHKCHHUS

COBCPIICHHOJICTHA. OI[HaKO IMpy NMIPpU3HAHUN 6pa1<a HeﬂeﬁCTBHTeﬂbHBIM Cyd MOXKET

! I'pumaes C.II. TlpaBa u 00s3aHHOCTH CympyroB Mo 3akoHogatenbctBy P® // CIIC
Koncynprant [Imroc. Anpens 2017.
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NPUHATH pEIIEHHEe 00 YyTpare HECOBEPIICHHOJETHUM CYINPYTOM TOJIHOU
JIeeCIIOCOOHOCTH C MOMEHTA, onpeaesieMoro cyaom (1. 2 ct. 21 I'K).

[Ipenycmotpennsie cr. 12 CK ycrmoBus 3akiatoueHHs Opaka BBITEKAIOT W3
CYITHOCTH W Ha3zHaueHus Opaka. Mx coOmromeHne HEOOXOIUMO ISl TOTO, YTOOBI
Opak puoOpes MpaBOBYIO CHUITY.

B npotuBHOM ciyyae Opak MOXET ObITh MPU3HAH HEJACHUCTBUTEIBHBIM, TaK
KaK TOJ] YCJIOBHUSMHU 3aKITIOYCHHS Opaka B HAyKe CEMEHHOTO TpaBa MPU3HAOTCS
00CTOSITENIHCTBA, HEOOXOIUMBIE JJI TOTO, YTOOBI Opak OBLI 3aperucCTpUpOBaH U
MPU3HaH JACHCTBUTEIIbHBIM.

PaccmoTpeHHble  yClOBUSL  3akiIlOueHUs]  Opaka — Ha3bIBAlOT  €IIE
MaTepUaIbHBIMUA YCIOBUSMH, YTOOBI MOMYEPKHYTh WX OTJIIMYKME OT YCIOBUH,
CBS3aHHBIX ¢ (POPMOI U IPOLETYPOH 3aKIIIOUEeHHsI Opaka.

CoburoeHre 3TUX YCIOBUM HE0OX0IUMO B J000M ciydae. Ux mepeueHb
SBJISIETCS] HICUEPIBIBAIONIMM U HE BKIIFOYAET UHBIX YCIOBHM (HarpuMmep, MoaydeHue
corjlacusi Ha Opak poJUTeNied WU HaYaJIbCTBA ISl JIMIA, COCTOSIIETO Ha CIIyXkOe,
Kak 3TO MpeayCcMaTpPUBAIIOCH JIOPEBOJIFOLIMOHHBIM CEMEUHBIM
3aKOHOAATEILCTBOM).

Wcxons, U3 BhIle U3I0KEHHOTO MOXKHO CJIeaTh BBIBOJI, YTO Opak:

- Oyayuu GhopMoOii TOCYJapCTBEHHOTO MPHU3HAHUS OTHOIICHUM, MYXYHHBI U
YKEHILUHBI, OpaK MPECTaBIISIET COOO0N COI03 MY>KUMHBI U >KCHIIUHBI, 3aKJTIFOUCHHBIN
MIPY HATUYUHU YCIOBUN U OTCYTCTBUH MPEMSATCTBHUMA, MPEAYCMOTPEHHBIX 3aKOHHO, U
3apeTUCTPUPOBAHHBIN B YCTAHOBJIICHHOM 3aKOHOM MOPSIJIKE;

- Oyayuun cdepoil peanuzalud YacTHBIX MHTEPECOB, CYINPYTroB, Opak
MPEICTABIACT CO00M CBOOOMHBINA, PABHOMPABHBIA COI03 MYKUYMHBI M JKCHIIUHBI,
3aKJTIOUCHHBIM C IEJIbI0 CO3/IaHUsI CEMbH, MOPOXKAAIONIMNA UX B3aUMHBIC IpaBa U
00sI3aHHOCTH.

[Tox ycnoBusimu 3akimoueHus 6paka, cornmacHo cT. 12 CemeitHoro Konekca,
MOHUMAETCS: a) B3aMMHOE JI0OPOBOJIBHOE COIJIACHE MYKUMHBI M KEHIIUHBI,

BCTyHaromux B Opak; 0) JOCTMIKEHNE UMU OpadHOTO BO3pacCTa.



33

3aK0oHOJATEILHOE 3aKPEIUICHHE PACCMOTPEHHBIX YCIOBUN 3aKIFOUYCHUS
Opaka mpu3BaHO 00ECHEYMBATH, MPEXKAE BCEr0o, MHTEPECHI JUIl, BCTYMHAIOIIUX B
Opak. B To ’xe Bpemsi JaHHBIE YCJIOBHS CJEIyeT paccMaTpuBaTh KaK HEKHE
"cranmaptel", TMpPeayCMOTpPEHHBbIE rocyaapcTBOM. OT coOMoAeHUsT ATUX
CTaHJApTOB KaK pa3 M 3aBUCUT BO3MOXKHOCThH 3aKJlOueHus Opaka. Y cCIoBHS
3aKJIIOYEHUsT Opaka MOXKHO Ha3BaTh "TOJIOXKHUTEIbHBIMU 00CTOATEIHCTBAMHU"

3aKJIIIOYCHU A 6paquro COr034a, IOCKOJIbKY MX HAJINYNC 00s13aTeNLHO.

2.2 IlpensiTcTBHSA K 3aKJII0YEHHI0 Opaka

Hapsiny ¢ ycnoBusimu 3axmtoueHust Opaka CK ycraHaBnuBaeT NpensiTCTBUS K
3aKJIFOUEHUI0 Opaka — 0OCTOSITENBCTBA, IPU HAIMYUHN KOTOPBIX FOCYAapCTBEHHAsS
perucTpanmsi 3aKiioueHuss Opaka HEBO3MOKHAa M HempaBoMmepHa. bpak e,
3aKJIIOYEHHBIA TpPU HAJIWYUU TPEMSITCTBUH, MOXKET ObITh NPHU3HAH CYJIOM
HEIeCTBUTEIIBHBIM .

[IpensTcTBUS K 3akioueHHio Opaka mnepeuuciensl B cr. 14 CK. Hx
IIEPEUYEHb SIBJIICTCS  MCYEPIBIBAIOIIMM, HE TMOJICKUT PACIIUPUTEIBHOMY
TOJIKOBAHHIO M BKJTIOUAET CIICYIONIHE 00CTOSTeIbCTBA

a) HE JOTyCKaeTCs 3aKII0UeHUE Opaka MEXy JTUIaMU, U3 KOTOPBIX XOTs ObI
OJTHO YyX€ COCTOMT B JpYyroMm 3apeructpupoBaHHoM Opake. Ilox apyrum
3apErUCTPUPOBAHHBIM  OpakoM  TMOHUMAaETCs  HE  NpeKpaTHBLIMICS B
YCTaHOBJICHHOM 3aKOHOM TOPSJKE MPEXHUN 3aperucTpUpOBaHHbIN Opak. Bmecrte
c TeM (akTuyeckue (HEe3aperucTPUPOBAHHBIE) CYIPYKECKUE OTHOUICHHS He
SBJISIFOTCSI IPEMSATCTBUEM K 3aKIIIOUEHHUIO Opaka.

JlanHbIN 3ampeT BbITEKAeT W3 MPHUHIMINA eAuHOoOpauust (MOHOTaMHUN),

COTJIaCHO KOTOpOMY MYK4YHWMHA M IJKCHIIMHA HMCIOT IIPaBO OAHOBPCMCHHO

! Kocapesa 1. A. YcnoBus 3akiiroueHusi Opaka ¥ OCHOBaHHS €r0 HEJEHCTBUTEILHOCTH. //
Poccuiickas roctunms. 2009. - Ne 12. - C. 10-11.

2 KoponeB 10.A. Cembst kak cyOobekT npaBa // XKypuan Poccuiickoro ceMeiHOro rmpasa.
2009. - Ne 10. - C.18-23.
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COCTOSITh  TOJBKO B OJHOM 3apETUCTPUPOBAHHOM Opake, dYTO OBLIO
o0s3aTeNhbHBIM W B CEMEHHOM IpaBe JOpPEBOIIONMOHHON Poccum.

B umensix mnpenoTBpailleHUs CIy4yaeB MHOTOXKEHCTBA 3aKOHOM (cT. 26
3akoHa 00 aKTax TpakJaHCKOTO COCTOSIHUSI) IPELYCMOTPEHO 0053aTeIbHOE
yKa3aHWe B TII0JlaBa€MOM B OpraH 3arca COBMECTHOM 3asiBICHUM JIMII,
KENaroUMX BCTYNHUTh B Opak, Ha TO, COCTOSJIO JIM KaXJ0€ W3 HHUX B
apyroM Opake HiM Her'. JIWmna, COCTOSBIIME paHee B 3aperHCTPHPOBAHHOM
Opake, IOJDKHBI NPEAbSBUTH OpraHy 3arca JOKyMEHT, IOJATBEPKIAOLIHiA
NpeKpalieHue MpexHero Opaka. OTO MOXKET ObITh CBHUJIETEIBCTBO O
pacTopeHun Opaka, CBUIETEIbCTBO O CMEPTHU CyNpyra MO0 BCTyHHUBLIEE
B 3aKOHHYIO CWJIy pEILIEHHE Cyla O NpHU3HAHMM Opaka HEAEHCTBUTEIbHBIM;

0) HE JOMyCKaeTcs 3akiiodyeHue Opaka Mexay  OJIU3KUMHU
POJICTBEHHUKAMU: POJCTBEHHUKAMU MO MNPSAMOM JIMHUM (BOCXOJAIIEH U
HUCXOZSIIEH), a TakkKe MEeXAY IOJHOPOJHBIMM M  HEMOJHOBOJHBIMU
(umeromMMU 00X OTHa WIM MaTh) OpaThsimMu U cecTpamu. K
POJCTBEHHUKAaM IO MpPSIMOW JIMHUM OTHOCSTCS JIMIA, NPOUCXOISALINE OIHO
OT Jpyroro (Hampumep, OTel M J04b, 0abyliika M BHYK U T. IL.).

3anpenieHue OpakoB MEXIy OJIM3KUMHU POJICTBEHHUKAMU HPOIAUKTOBAHO
MEANKO-OMOJIOTHYECKUMU U MOpaIbHO-3THYECKUMU COOOpaKeHUSIMH,
CBA3aHHBIMM KakK C 3a00TOil O 370pOBOM IOTOMCTBE CYHPYIOB (IOCKOJIBKY
B CBA3M C HAKOIUIEHMEM TMAaTOJOIMUYECKUX TE€HOB CYHMTAETCs, YTO PUCK
POKIEHUS JeTel C TSOKeIbIMH 3a00JIeBaHUSIMU B pe3yJbTaTe TOI0OHBIX
OpakoB BechbMa 3HAa4YUTENEH), TaK W C €CTECTBCHHBIM OTBpAIICHHEM
UBUJIM30BAaHHOTO COBPEMEHHOr0 OOIIECTBA K KPOBOCMEIICHHUIO.

Hepgomyctumocts  OpakoB  Mexay ONM3KMMHU TIO KPOBH  JIUIIAMU
OTHOCUTCSI K UHCIy OOIIECNpPU3HAHHBIX TpeOOBaHUH B  COBPEMEHHOM
oOmiecTBe, XOTd ONpEIeICHHEe Kpyra OJM3KUX POJACTBEHHHKOB B Pa3HbIX

rocyaapCcrsax HCOAMHAKOBO.

! HNo6parumoB K.X. IlpaBoBbie mpoOIeMbl MHOTOXEHCTBa B YeuHe: HCTOpHS U
coBpemenHocts // Wctopus rocymapctBa m mpasa. 2012. Ne 9. C. 41
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B) HE JOMyCKaeTcs 3akiiodeHue Opaka MeXAy JHIaMH, U3 KOTOPBIX
XOTE  Obl  OJHO  NPU3HAHO  CYJOM  HEJEECIOCOOHBIM  BCIIEJCTBUE
ncuxudeckoro paccrpoiicta. CormacHo cr. 29 'K HeaeecmocoOHBIM
MOXET  OBITh MpPU3HAH  CYJAOM  TPaXIaHWH, KOTOPBIA  BCIIEICTBHE
NICUXMYECKOTO  PACCTPOMCTBA HE MOXKET [OHMMATh 3HAYEHUS  CBOUX
JNEUCTBUM WM PYKOBOAUTH UMHU. [lopsiiok mpu3HaHUS — TpaxaaHUHA
HEJIEECITOCOOHBIM YCTaHOBJICH rpak1aHCKUM MPOIECCYyaTbHBIM
3aKOHOAATEIBCTBOM.

BceneactBue TOro, 4Tto HeIEeCNOCOOHBIE JiMIla HE MOTYT TOHUMATh
3HAQYEHUsI CBOMX [JCUCTBUH WM PYKOBOAUTH UMM, OHU HE CIOCOOHBI
BBIPA3UTh CBOIO OCO3HAHHYIO BOJIIO Ha BCTYIUICHHE B Opak.

VYKazaHHBIM 3ampeT TakKe BbI3BAH 3a00TOMl CO CTOPOHBI TOCYJapCTBa
U o0mecTBa O CO3/laHMM HOPMAJbHOM CEMbH U 3J0POBOM TOTOMCTBE
CyNpyroB, TaK KaK HEKOTOpble 3a00JIeBaHMUSI TCUXWYECKOTO XapakTepa
MOTYT mepeaaBaTbcsi MO HacnenacTBy. IlpuBeneHHbIE 00OCHOBaHUS BBEICHUS
B CEMEWHOE 3aKOHOAATEIbCTBO JAHHOTO 3alpera paclCHUBAINCH B
Ka4eCTBE OMNPENEIAIINX KAaK B COBETCKOM, Tak W B COBPEMEHHOM
opuaudyeckoil  muteparype. Cremyer o00paTuTh BHHMAaHHE Ha TO, UTO
MPENsSTCTBUEM K 3aKIIOUCHUIO Opaka sBISETCS HENIEeeCIOCOOHOCTh JIMIIA,
BCTYIIAIOIIETO B Opax, yCTaHOBJICHHAS pelieHueM cyna 10
rOCyJapCTBEHHOM pEerucTpaluu 3akioueHus Opaka. Ecim ke cympyr
MpU3HAH  HEJEeCIOCOOHBIM  TOCJIe  3aKiIoueHuss Opaka, TO  JIaHHOE
00CTOATENILCTBO MOXKET paccMaTpuBaThCid B KaueCTBE OCHOBAHUS IS
pa3Boja 1o wuHHMIMatuBe JApyroro cympyra (cr. 19 CK), wHO He i
IPU3HAHUS OpaKa HeICHCTBUTEIBHBIM .

Ecnm Opak Obu1 3aperucTpupoBaH, HECMOTPS Ha TO, YTO B MOMEHT
€ro 3aKIIOYCHUS TICUXMUYECKOE PACCTPOMCTBO JHIAa OBLJIO OYEBHIHO, XOTS

PCUHICHHUEM Cyda HG,Z[GCCHOCO6HOCTB Juga MW HE YCTAaHOBJICHA, TO 6pa1< B

! Pysakoa O.A. Cemeiinoe npaBo / MOCKOBCKHiI MEXIYHAPOIHBI HMHCTHTYT
SKOHOMETpUKH, uH(opmaTuku, ¢uHaHcoB wu mpaBa - M.:. MMUDUDII, 2012.
C. 133-135.
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MOCJICTYIONIEM MOXET OBITh TPU3HAH CYyJIOM HEICUCTBUTEIBHBIM BBUIY
HapylieHus ycloBus, mpexycMmoTperHoro cr. 12 CK, T. e. orcyrcTBus
TOOpPOBOJIBHOTO OCO3HAHHOTO COTJlacusi Ha BCTymieHHe B Opak. B 1o ke
BpeMs OTpaHUYCHHE JI€ECTIOCOOHOCTH rpaxkJ1aHruHa BCJIC/ICTBUE
3JI0yNMOTPEOJICHUT UM CHOUPTHHIMA ~ HANUTKAMH  WUJIM  HAPKOTUYECKUMHU
cpeactBamu  (ct. 30 I'K) He sABmsgeTcs mNpensTCTBUEM K 3aKIIOUYCHHIO
Opaka;

I) HE JIONyCKaeTcs 3aKkIio4eHue Opaka MeEXAy YCHIHOBUTEISIMU H
YCBIHOBIICHHBIMH,  TIOCKOJIBKY =~ WX  OTHOIICHHWS  TNPUPABHUBAIOTCA K
OTHOIIICHUSIM pojautesied u jaeredl mo mpoucxoxaenuto (cr. 137CK). B
OCHOBY JIaHHOTO 3alpeTa TMOJIO)KEHbl HPABCTBEHHBICE W ATHUYECKUE (DAKTOPHI.
[Ipu oTMeHE B CyJAcOHOM TMOPSIKE YCHIHOBJICHHS TPH HAIMYWAW JJIST ATOTO
cooTBeTcTBYyOmMUX ocHoBaHuM (cT. 141 CK) mpenarctBus ajis 3aKJIIOUYCHUS
Opaka MexXay OBIBIIMM YCHIHOBUTEJIEM M YCHIHOBJICHHBIM HE CYIIECTBYET.
3amper Ha 3aKiIOYCHUE Opaka MEXKTy YCHIHOBUTEIIEM W YCBIHOBJICHHBIM HE
pacmpocTpaHsieTcss Ha Opak pOJCTBEHHUKA YCHIHOBHUTENS C POJICTBEHHHKOM
YCBIHOBJIEHHOTO. YTO  KacaeTcss OpakoB  MEXAY  YCHIHOBUTEISIMH U
MOTOMCTBOM YCHIHOBJICHHBIX, TO B 3aKOHE€ HHUYEro MPSAMO HE TOBOPHUTCS O
HEJIOMMYCTUMOCTH OpakoB MexAy HUMHU. B nurepatype e BBICKA3aHO
MHEHHE, C KOTOPBIM CIIEAyeT COTJACUThCA, O HEBO3MOXKHOCTH TOJ0OHBIX
OpakoB, TaKk Kak Ha Ha3BaHHBIX JIUIl JOJDKHBI PACHPOCTPAHATHCA TE K
nmpaBuWja, YTO W HAa POACTBEHHHKOB TIO TMPSIMOW  BOCXOASIICH W
HUCXOJSIIIEH JIMHUU.

PaccMmoTpeHHBINT TiepedeHb MPEMATCTBHM K 3aKIIOUCHUIO Opaka, Kak
y)K€ OTMEYAJIOCh BBINIE, SBJSCTCA HcyepnbiBarommM. OTKa3 opraHa 3arca B
rOCyJapCTBEHHOM PETUCTpAIlMU 3aKIIoueHHs Opaka 10 HWHBIM OCHOBaHUSAM
OyZneT HempaBOMEpPHBIM. YCIOBHUS 3aKIIOUEHHs Opaka M OOCTOSITENbCTBA,
NPENsSTCTBYIOUIME 3aKIIOUEHUIO Opaka, JOJDKHBI YCTaHaBIMBATHCA OpPraHOM
3arca Ha MOMEHT TOCYJAapCTBEHHON pETUCTpaIlluu 3aKIiodYeHus Opaxa.

[loaToMy cam  yCTaHOBJIEHHBIM  3aKOHOM  TMOPSAOK  TOCYJapCTBEHHOM
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perucTpanuu 3aKITFOYEHUS Opaka peaycMaTpuBaeT coOroeHne
ONpPENEICHHBIX TPEOOBAHMI, HANpPABICHHBIX Ha BBIIBJICHUE OPraHoM 3arca
BO3MOXXHBIX HPEMATCTBUA K 3aKitoueHuto Opaka. Tak, 00 oTcyTcTBUH
NPEnsATCTBUNA K 3aKIIOYEHUI0 Opaka JOHKHO OBITh 0053aTE€IbHO YKA3aHO B
COBMECTHOM 3asiBJICHUM JHI], BcTynaromux B Opak. Kpome Toro, »tu mnuma
— KaK MYX4YMHA, TaK U JKCHIIMHA — MPEeAYyNpekIAl0TCs OpPraHoM 3arca
00 OTBETCTBEHHOCTH 3a COKPBITUE TPEMATCTBUH K BCTYIUIGHHIO B Opak.
OnHAaKO KOHKPETHBIX HOPM, YCTaHaBIMBAKOLMX BUA U (opMy JaHHOM
OTBETCTBEHHOCTH, B  (perepaqbHOM  3aKOHOJATENbCTBE HET.  PeanbHO
COCTOSIBILIASICSI TOCYNApCTBEHHAs] PETUCTpalMsl 3aKIO4YeHuss Opaka 1pH
Hanuuuu npenycMorpeHHbix cr. 14 CK  mpensTcTBUE K 3TOMY  J1aeT
OCHOBAaHHME JMIAM, YKa3aHHbBIM B 3aKOHE, TpeOOBaTh NPHU3HAHUA TaKOIrO
Opaka HeACHCTBUTEIbHBIM B CyJI€OHOM TNOpPSAJKE B COOTBETCTBUU CO CT.
27u 28 CK.

B Tom cnyudae, ecim B oOpraH 3arca IOCTYMaeT COOOIIEHHE O
HAIMYUU TOPEmsITCTBUA K 3aK/IIOYEHHI0 Opaka KOHKPETHBIMU JIMIAMH,
rocyJapcTBeHHasi  perucrpauus  ero  orkiaabiBaercd.  OJIHOBPEMEHHO
3agBUTENI0 TpEJJIaraeTcsi MpeACTaBUTh COOTBETCTBYIOIIME J0Ka3aTeNbCTBA.
Opran 3arca mo Mpochk0e 3aMHTEPECOBAHHBIX JIMI] MOXET caM IPOBECTH
HEOOXOAMMYIO TPOBEPKY. ECTeCTBEHHO, 4YTO MpU OBTOM JHIA, MOAABIINE
3adBJICHUE O BCTYIUIGHUM B  Opak, YyBEOOMJSIIOTCI 00  OTCpOUKe
roCyAapCTBEHHOM perucrpanuu Opaka.

B cootBerctBUM ¢ m. 9 cT. 27 3akoHa 00 akTax TPakIaHCKOIO
COCTOSIHHSI ~ PYKOBOJMTEIIb opraHa  3arca = MOXET  OTKa3aTb B
rOCyAapCTBEHHOM pErucTpaldyd 3aKiIloyeHuss Opaka, eclid pacroJjiaraeT
J0Ka3aTeIbCTBAMH, MOJITBEPKJAIOLTMHU HaJIn4yKe 0OCTOSITENBCTB,
OPEMSITCTBYIOUIMX — 3akilodeHuto Opaka. Eciau ke cBemeHHs O Takux
OPEMITCTBUSX HE OyAyT TOATBEP)KIEHBI, TIOCYNapCTBEHHas pPErucTpanus

Opaka TPOU3BOJUTCS HAa OONIUX OCHOBAHUSIX.
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Jng nun, BeTymalmmux B Opak, BecbMa Ba)XHO 3HATh O COCTOSIHUU
300pOBbs Ipyr Apyra. HeocBeZOMIEHHOCTh IO JaHHOMY BOIPOCY MOXKET
IPUBECTH K HETaTHBHBIM IOCJIEICTBUSAM (3apa)x€HHe ApYyr Jpyra TsKeJbIM
UH(PEKIMOHHBIM 3a00JIeBaHUEM, pOXKIEHHE OolbHOrO pebeHka U T. 1m.). B
cei3u ¢ atuM cr. 15 CK mpenycmarpuBaeT BO3MOXKHOCTh O€CILIATHOTO
MEAUIMHCKOrO O00CIeOBaHMs JIML, BCTYNAKOIUMX B Opak, a TaKkKe HuX
KOHCYJTBTUPOBAaHUS TIO0 MEIUKO-TEHETMYECKUM BOMpOcaM U BOIpOcam
IUIAHUPOBAHMSI CEMbM, YTO Corjacyercsi ¢ TpeOOBaHUAMU (perepaibHOTo
3aKOHOJAATENbCTBA B o0jacTH 3apaBooxpaHeHus. IlomoOHbIE KOHCyJIbTauu
MOTYT  JaBaThCsl BCEM  3aWHTEPECOBAHHBIM  TpakJaHaM IO  CaMbIM
pa3IMYHBIM  HMHTEPECYIOUIMM HUX  BONpPOCAaM  MEIUKO-TICUXOJOTHYECKOTO,
MEINKO-TEHETHYECKOTO W HHOTO XapakTepa, MepedeHb KOTOPBIX 3aKOHOM
HE orpaHudeH. Tak, B COOTBETCTBUU cOCT. 22 (OCHOB 3aKOHOAATEIHCTBA
P® 00 oxpaHe 310pOBbs TpakJaH KaXIblil TpakJaHUH HMMEET IpaBoO IIO
MEAWIMHCKUM TOKa3aHWsIM Ha OecljaTHble KOHCYIbTAlMA TI0 BOIpPOCaM
IUIAHUPOBAHMUSI  CEMbH, HAJIWYMS  COLMAIBHO  3HAYMMBIX  3a00JieBaHUM,
IPEICTaBIISOLINX OTTaCHOCTb TUTST OKpY>KaIOIIHUX, o MEINKO-
IICUXOJIOTMUECKUM AacleKTaM CEeMEHHO-OpayHbIX OTHOIIEHUH, a Takke Ha
MEAUKO-TEHEeTUYECKHUe,  Jpyrue  KOHCYJbTalud U oOcjieloBaHUS B
YUPEXKICHUSIX rOCyJIapCTBEHHON 170071 MYHUIIUTIATbHON CUCTEMBI
3paBOOXPAHEHUS] C LEJbI0 MPEAYNPEXKICHUS] BO3MOXKHBIX HACJIEICTBEHHBIX
3a00IeBaHUN Yy TOTOMCTBA.

becnnaTHoe MeauLMHCKOE 00CiIEeI0BaHKE JIUL], BCTYNAKOIMX B Opak, Kak U
KOHCYJIbTAIIMH M0 MEAUKO-TEHETUUYECKUM U MHBIM BOIPOCAM, MPOBOIAUTCS TOJIBKO
IpU yCIOBUM HMX COTJIACHs, T. €. HA Hadajax JOOPOBOJBHOCTH, YUPEKICHUIMU
rOCy/lapCTBEHHOM W MYHHUIMIAIBbHOM CHCTEMbI 3apaBooxpaHeHus. OmHako
cieqyer uMeTh B BuAy, uro B cT. 15 CK ycraHOBIEHBI ONpeEICHHbIC
OTPaHUYEHMS, 3aKIHOYAIOIIHUECS B TOM, YTO PE3YyJbTaTbl TAaKOTO OOCIEIOBaHUS
COCTaBISIIOT MEIULMHCKYIO0 (BpadeOHyI0) TallHy U MOTYT OBIThb COOOILIEHBI

JIpyromy JIMIly, BCTyHaroleMy B Opak, TOJBKO C COIJIachsl JIMIlA, MPOIIEAIIEro
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oOcnenoBanue. Pe3ynbrarhl 00cienoBaHUS BKIIOYAIOT CBEICHUS O COCTOSHHUH
3I0POBBSl Tpa)KJIaHWHA, JUAarHo3e ero 3abojeBaHHsl W JIOObIE WHBIE CBEICHUS,
MOJIy4eHHbIE TpU oOcienoBaHud. HeoOXoauMoCTh MOJIy4eHHs] COTJIacusi JUIa,
IpOIIeNIIero oocieoBaHne (MM €ro 3aKOHHOTO TMPEACTAaBHUTENS), HA Iepeaady
JPYTUM JIUIAM CBEICHHUM O pe3yjbTaTaX MEIUIIMHCKOro OOCJeI0BaHUs SBISETCA
oOLIUM TpaBUJIIOM, KOTOPOE MPUMEHSAETCS BO BCEX JKM3HEHHBIX CHUTYyaIUsX,
BKJIFOYAsl U1 pAaCCMaTPUBAEMYIO.

B »THMX mpensax 3akoH mpeaycMaTpuBaeT TpeOOBaHHME, IO KOTOPOMY
TpKJAHUHY Tepel] MPOBEACHUEM O00CIEeI0BaHUS MPEABAPUTEIBHO JOJKHA OBITh
NOATBEPKIAEHA TapaHTUd KOH(PUIACHIMAIbHOCTU TIEpPEAaBa€MbIX MM CBEICHUMU.
Menununckast (BpaueOHasi) TallHa HE JIOJDKHA pasrialiaThCsl JUIAMHU, KOTOPHIM
OHa CTajJla W3BECTHA NpH OOYyYEHHH, WCHOJHEHUH NPOo(eCCHOHATBHBIX,
CIIy’K€OHBIX U MHBIX 00s3aHHOCTEH, 4TO mpeaycMmaTtpuBaetcs u cT. 31, 61 OcHoB
3akoHo/atenbcTBa P 00 oxpaHe 310pOBbs rpakiaaH.

N3 cmeicna ct. 41 Kouctutyuun PO u cr. 14 OcHoB 3akoHOarenscTBa PO
00 oXpaHe 3/10pOBbsl TPAXKIAH CIEAYET, YTO MEAULIMHCKHUE YCIYTH 110 IPOBEICHUIO
oOcie0BaHus U KOHCYJbTAallMd MOTYT IPENOCTaBIATHCS JIMIIAM, BCTYHAlOUIUM B
Opak, Takke W YUYPEKICHUSMU YACTHOW CHUCTEMBI 3/IpaBOOXpaHEHHUsS, HO HE
0e3B03Me31HO, a 3a TuiaTy. B TakoM mopslKe MO KETaHWIO JIUII, BCTYMAIOIINX B
Opak, MOryT OBITh MpPOBEACHBI O0OCJIENOBaHUS IO CaMbIM Pa3HOOOpPA3HBIM
BOIIPOCAM MEJIMKO-T€HETHYECKOT0 Xapakrepa. B 4acTHOCTH, CeroaHs BO3MOXKHBI
oOce0BaHus U KOHCYJIbTAllMU JaXKe 10 ONpPeeIeHHIO MoJia Oy1yIiero peoeHka.

MenuuuHckoe oOcnenoBaHue (OCBUAECTEIBCTBOBAHUE) B  YUPEKICHUSIX
roCy1apCTBEHHOM, MYHHUMIIAIBHON WJIA YaCTHOM CHCTEMBI 3APAaBOOXPAHCHMUS, B
TOM YHCJIE W AHOHMMHOE, MOXET MO MpochOe Iull, BCTyHaroumx B Opax,
MIPOU3BOIUTHCS IIEJICHANPABICHHO: B Meisax BbisiBieHus BUY-undexknun, 1. e.
3a60/IeBaHNS, BBI3bIBAEMOTrO BHPYCOM MMMYHOACDUINTA YeloBeKa . DTO CBA3AHO

C 0CcO00OH OIIaCHOCTBHIO JaHHOT'O 38,60JI€BaHI/ISI, KOTOpPOC ABJIICTCA  IIOKa

! Pyzakoa O.A. CewmeitHoe 1paBo/ MOCKOBCKHA MEXKIyHAPOAHBIA HHCTHUTYT
HYKOHOMETPHKH, UHPOpPMATUKH, (puHAHCOB U mpaBa - M.: MMUDUDIL. - 2012. - C. 137-138.
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HEU3JICYUMBIM M CO3/a€T Yrpo3y O€30MacHOCTH OKPYKAIOIINX, W MPEXKIE BCETO
YJICHOB CeMbU MH(MUIMPOBaHHOTO JuIa. [lo pe3ynmpratam oOcCiiemoBaHUs U0, Y
KoTtoporo BbisiBieHa BUY-undexnus, yBegomusiercss 0  HEOOXOAUMOCTU
COOJIIOICHUSI MEP TPEAOCTOPOKHOCTH B IENSAX HCKIIOYEHUS PACHPOCTPAHCHUS
3a0oieBaHUsl W Tpeaynpexaaerca o0 YroJIOBHOM OTBETCTBEHHOCTH  3a
MTOCTABJICHHE B OMACHOCTh 3aPAKEHUS APYroro JULA.

Jlumo, ctpamaromee BUY-undexnuelt wim BeHepUYeCKOW OOJE3HBIO
3Haromiee 00 3TOM, NpPH BCTYIUIEHUHM B Opak 3aBEIOMO CTaBUT B OIACHOCTh
3apaxkeHusi cBoero cympyra. [lo3ToMy COKpBITHE OJHUM U3 JIUI[, BCTYyHAIOIIUX B
Opak, HaJIU4MUsl y HEro Takoro 3abosieBanusi cornacHo 1. 3 cr. 15 CK maet mpaso
JPYroMy JIUITY JJisi OOpallleHus B Cyl1 ¢ TpeOOBaHUEM O MPU3HAHUU 3aKIIFOUEHHOTO
Opaka HenehcTBUTENbHBIM. B 3TOM ciydae, kak ciaeayet u3 1. 4 ct. 169 CK u cr.
181 I'K, uick cynpyrom MOKeT OBITh MPEBSIBICH B TEUECHUE TOJIA CO JIHS, KOTJ]a OH
y3HaJ WM JOJIKEH ObUT Y3HATh O COKPBITUU JPYTUM CYIPYroM MpH BCTYIUICHUU B
Opak 00Jie3HHU.

VYcranosnenHas n. 3 cr. 15 CK HopMa uMeeT BakHOE 3HAYCHHUE s
coOJIIOICHUSI 3aKOHHBIX MpaB U HMHTEPECOB JI0OPOCOBECTHOTO cympyra (T. e.
Cylpyra, mpaBa KOTOPOTO HapyIIeHbl 3aKIIOYEHHEM TaKoro Opaka) ¢ Y4eToM
3HAYUTEIBHOM pacnpocTpaHeHHOCTH B Poccuiickor ®denepannu BEHEPUUYECKHUX
3a60/IcBaHMIA". Taxk, B mepuoa ¢ 2005 mo 2010 r. Koau4ecTBO OOJBLHBIX CUDUITUCOM
C BIIEpPBbIE YCTAHOBJIICHHBIM JIMAarHO30M BO3pociio Ooiee yeM B 20 pa3 (¢ 10,7 Toic.
no 229,5 Teic.), a COCTOSIIMX Ha Yy4ere B Jed4eOHO-POPHUIAKTHUYECKUX
yupexzaeHusix — B 18 pa3 (¢ 46,6 toic. 10 845,8 thic.). Tonbko B 2008—2009 rr.
3aperucTpupoBano 115 449 GombHbIx ¢ guarzozom BUU-undexrms mm CITUT.

[Ipu ompeneneHHBIX OOCTOSTENbCTBAX JACUCTBUS, CTaBAIIUE B OMACHOCTH
3apaxenuss BUY-undexmueit, B coorBerctBuu ¢ 4. 1 c¢r. 122 YK moryt noneun

HaKa3aHUC IJI1 BUHOBHOI'O JIMIIA B BHUAC OI'PAHUYCHUA CBO6OI[BI CPOKOM OO0 TpEX

1CDez[epaJILHLH71 3akoH oT 30.03.1995 Ne 38-®3 (pexn. ot 18.07.2011) "O
MpEeAYNPEXKACHUH pacpocTpaHeHuss B Poccuiickoit denepanuu 3a00JI€BaHUsI, BBI3LIBAEMOTO
BUpycoM uMmyHonedpuimra yenoeka (BUU-undexnun)" / Codbpanue 3akononarensctsa PO. -
1995. - Ne 14. - Cr. 1212.

2 http://www.gks.ru/wps/wem/connect/rosstat/rosstatsite/main/population/healthcare.
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JeT, 1100 apecTa CPOKOM OT TPeX J0 IIECTH MECSIEB, TU0O0 JIUIIECHUS CBOOOABI Ha
CPOK /10 ofHOro roja. Ecnu >ke 1o BMHE BCTYIHMBILETO B Opak JMIa MPOU3O0ILIO
3apaxkeHue ero cynpyra BUY-undexnueil, To yroioBHO-IIpaBOBbIE MOCIEICTBUSA
cornacHo 4. 2 cT. 122 YK MoryT 3akirodarbes y>Ke B BHJIE JIMIICHUS CBOOOBI Ha
CPOK IO IISITH JIET. YTOJOBHAs OTBETCTBEHHOCTh IIPEyCMOTPEHA U IIPU 3apaKCHUH
JIpyroro nuna BeHepuueckoi OonesHbto (cr. 121 VK). OnnHako mnpuBiedeHue
BUHOBHOI'O CyIpyra K YIOJOBHOM OTBETCTBEHHOCTHM M IHpHU3HAHUE Opaka
HEJCHCTBUTEIBHBIM HE BO BCEX CIy4dasX MOXET KOMIICHCHPOBAaTh BpEL,
IIPUYMHEHHBINA 30POBBIO OJHOTO M3 CYNpPYToB. B 3TON CBs3M B nuUTEpaType IO
CEMEWHOMY MpaBy OTMEYaeTcs HecoBepIIeHCTBO penakunu cT. 15 CK. Hanpumep,
M. B. AHTOKOIbCKas HoOJlaraer LenecooOpa3HbIM MPEAyCMOTPETh 00s3aTeNbHOE
COOOIIEHHE PE3yJIbTaTOB OOCIET0BAHUS JIHUILY, C KOTOPBIM 00CIIeTlyeMblii HaMEpEH
3aKJIIOUUTh Opak, eciu o0ciieqyeMblil caM HE OTKa3bIBaeTCs OT HaMEpeHUs
BCTYNIUTh B Opak IOCIE TOTO, KaK Y3HaJl O HAIUMYMHU y ce0s HEU3JIEUYUMOro
3a0oyeBaHusl, IMEpeAarouierocs MO HACIEACTBY, WJIM TakKOro OMNacHOTO
uHpekmoHHoro 3abdoneBanusi, kak BUY-unbpekums, 4To mo3Boauiao Obl o0eum
CTOpOHaM MPHUHATH OCO3HAHHOE pEIICHHE O 3aKIIOYeHUU Opaka B CBSI3U CO
3HAYUTENIbHBIM PUCKOM Mepeaaun 3a00J1eBaHUM M0 HACIIE/ICTBY.

Jlpyrue aBTOpBI IMpenjaraloT BBECTH O0s3aTeIbHOE MpeABapUTEIbHOE
MEIUIMHCKOE OCBUJETENbCTBOBAHME HA Hanuuue Bupyca BUYU-undexuuum y nui,
BCTYMAOIIUX B Opak, C TMOCIEIYIOIIHUM TMPEACTaBIEHUEM COOTBETCTBYIOLIEH
CIIPABKU OpraHy 3arca u COOTBETCTBEHHO YCTAHOBUThH OOS3aHHOCTh OPraHOB 3arca
Npeaynpexaarh rpakJaHuHA O TOM, YTO €ro M30paHHUK SBIISAETCS HOCUTEIEM
BUY-undexmun.

B omnuume ot Poccum 3aKOHOIATEIBCTBOM HEKOTOPBIX 3apyOesKHBIX
roCyapCcTB MpeaycMaTpuBaeTcs 00g3aTeIbHOE MEIUIIMHCKOE 00CIeI0BaHue JIUII,
BCTynawIux B Opak. B uwacTHocTH, naHHas mpoueaypa sBIsSETCS 00s3aTeabHON
cormacHO cT. 63 I'paxganckoro konexkca @PpaHIUH, XOTS PpPE3yJIbTaThI
MEAMIIMHCKOTO 00cnenoBaHus (PaKTUUECKU HE MOTYT CIY>KUTb IPENATCTBUEM JIJIs

BCTYIUIEHHS B Opak. 3akoHoaaTenbcTBO psina mratoB CIIA Takxe ycTaHaBIUMBaeT
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00s13aTeIbHOE MEIUIIMHCKOE OCBUAETEIHCTBOBAHUE OYAYIIMX CYNPYTOB C IENbBIO
NpEeIyNpexKICHUs 3aKII0YeHHUs] Opaka C JHIIOM, CTPAJAoOIM XPOHHUYECKOH

0O0JIE3HBIO.

2.3. Ilopsipok 3aKki04eHusi Opaka

[Topsimok 3akmrouenusi Opaka ompenenen riaaBoit 3 CK P® u rmaBoit 3
®enepanbHoro 3akoHa «O0 akTax rpa)AaHCKoro cocTosiHus». ['ocynapcTBeHHas
perucrpanus 3aKiIO4eHHs Opaka IMpPOU3BOAUTCS JOOBIM OpPraHoM 3arca Ha
Tepputopu Poccnn M0 BBIGOPY JIHII, BCTYIAIOMMX B Opak’.

HNannast gopma 3akiroueHus Opaka (rpaxkmanckas gopma Opaka) BBITEKAET
n3 conepxanus 11. 2 cr. 1 CK, ycranaBnuBaromiero, uro B Poccuiickon denepannu
npu3HaeTcst Opak, 3aKJIIOUEHHBIM TOJNBKO B opraHax 3arca. OTcrofa cieqyer, 4To
Opak, 3aKiro4eHHbIM Ha Teppuropun PD m00bIM MHBIM CHOCOOOM U B JPYroM
YUpEXKACHUH, MOMHMO OpraHa 3arca, He TMpPHU3HAETCS TOCYyIapCTBOM U HE
NOpPOKJAeT HMKAKWX MPaBOBbIX mocieAcTBuil. Takum oOpaszom, Opak,
COBEPILEHHBIN M0 PEIUTUO3HBIM 00psiaaM (HampuMep, BEeHYaHUE B LIEPKBH) WIIU 11O
HAI[MOHAJIbHBIM O0bIYasM, HE SIBJISICTCS OpakoM C IOPUIMYECKONW TOUKH 3PEHHUs, a
3HAYUT, U HE MOPOXKAAET IPAB U 00sI3aHHOCTEN CYIIPYTOB.

OcHoBaHUEM [JIsl PETUCTpALMM SIBISETCS COBMECTHOE 3asBIICHHUE JIUII,
BCTYMAOmMKX B Opak’. OHO COCTABISeTCS B MHCHMEHHOH (opMe ¢
yKa3aHWEM JaThl W TOAMNKMCHIBACTCS KaXIbIM U3 HUX. B COBMECTHOM
3asiBJICHUU JOJDKHBI ~ OBITb  MOATBEPXKIEHBI  B3aUMHOE  JOOPOBOJILHOE
corjacue Ha 3aKJIIOYEHUE Opaka, a TaKKe OTCYTCTBHE
00CTOSITEIBCTB, NPEensATCTBYIONIMX 3aKIOYeHut0 Opaka. B HeMm Takke
YKa3bIBAIOTCA CIENYIONIME CBEIeHUs: (amuwiusg, HMs, OTYeCTBO, Jara

u MECTO pOXKACHUS, BO3pAcCT Ha JI€Hb TOCYJIapCTBEHHOM

! Cemeiinoe npaBo: YueOHuk / ['onrano b.M., Kpamenunnukor I1.B., Muxeesa JI.1O.,
Py3akoBa O.A., / mox pen. I1.B. Kpamenunnukona. - M.: Cratyt, 2016. - C. 140-142.
Kamenenkas M.C. CewmeiiHoe mnpaBo Poccuu: Y4ebHO- mpaKTUYECKOe
nmocooue: M.:EAOM, 2007. C.112-114
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perucTpanuu 3aKITIOUCHHUS Opaxka, IpaKIaHCTBO, HaIlMOHAIBHOCTD
(YKa3bIBaeTCA MO JKEJIAHWIO JIUI, BCTYMAIOUMX B Opak), MECTO >KUTEIhCTBA
KOKJIOT0 M3 JHI], BCTyNAIOIUX B Opak; (QamMuiand, KOTOpble  H30UpArOT
aMLa, BCTyHAIOIINE B opax; PEKBU3HUTHI JIOKyMEHTOB,
yIOCTOBEPSIOIUX JUYHOCTU BCTYHAIOIIUMX B Opak.

OnHoBpeMEeHHO ¢  Tojaued  3asBICHUS O  3aKjiIl04eHuu  Opaka
HEOOXOJIUMO TPEAbSIBUTD: JIOKYMEHTBHI, YAOCTOBEPSIONINE JTUYHOCTH
BCTyHaromux B Opak (macmopT WM  JOKYMEHT, €ro 3aMEHSIONIN);
JIOKYMEHT, MOATBEPKIAIOMUN MpEeKpalleHue MOpeablaylero Opaka, B
ciydyae, €clid JIMIo (JIMIa) COCTOSsNI0O B Opake paHee (CBUIETEIBCTBO O
pacTopkeHun Opaka, CBHUACTEIBCTBO O CMEPTH CYNpyra, BBINHCKA U3
pelieHuss cyaa O TNpU3HaHUM Opaka HEACHCTBUTENIbHBIM);, pa3pelicHue
OpraHoOB  MECTHOTO  CaMOYIpaBJCHHs Ha  BCTyIUIEHHE B Opak  Jo
JOCTIKeHHMsT  OpayHOro  Bo3pacTa B cllydae, e€ciId Jdino  (Jivia),
BCTynarouiee B Opak, SBJISETCS HECOBEPUICHHOJIETHUM.

Ecin omun w3 Oyaymux CymnpyroB HE HMEET BO3MOXKHOCTH SIBUTHCS
B OpradH 3arca Juisl MOJa4d COBMECTHOIO 3asIBICHMS, BOJIEU3bABICHHE
JUI, BCTYyNAIOIUX B Opak, MOXKET OBbITb OQOPMIECHO OTAEIbHBIMHU
3asiBieHUsIMU. [lpu 3TOM moAanmuch nHiIla, KOTOPOE HE MOXKET SBUTHCS B
opraH 3arca, AOJDKHA OBITh HOTapUalIbHO YAOCTOBEPEHA.

Cam (akT momauM 3agBJCHHS B OpraH 3arca HE BJEYeT HHUKAKUX
MPaBOBBIX TOCJHEACTBUNA  JJIT  JIMI[, OKEJAIOUMX BCTYNUTh B  Opak.
Y HHUX HE BO3HMKAaeT HHUKAKMX B3aUMHBIX IIPaBOBBIX  00s3aTEIBLCTB,

IIO3TOMY OHM BIpaBe B JOOOM MOMEHT [0 TOCYJIapCTBEHHOMN
pEruCTpallii OTKa3aThCs OT BCTYIUICHHWS B Opak W HE SBUThCA B OpraH
3arca B YCTAHOBJICHHBIM [JI1 PETHUCTPAIMHA CPOK.

3akmroueHue  Opaka W €ro  TOCYJapCTBEHHAs  PEeTUCTpaIus
MPOU3BOAATCS MO MCTEYEHHHM OJHOTO Mecslla CO JHS MOJa4d COBMECTHOIO
3asBJI€HUSI B OpraH 3arca. B  TeyeHue 3TOro CpokKa OpraH

3arca IMPOBEPACT AOCTOBCPHOCTDH COO6HI€HHI>IX B 3asABJICHHUH
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CBEACHMI M  YCTAHAaBIMBACT HaJM4YME YCJIOBMH 3akKiloueHusi Opaka Ha
MOMEHT €ro TOCYAapCTBEHHOH pPEerucTpaluy.

[Tpu HAJIMYUU YBaXUTEIBHBIX IPUYUH u COBMECTHOTO
3afBJICHUSl JIML, BCTyMAalOIIMUX B Opak, JJaHHBIA CPOK MOXET OBITh
YMEHBIIEH WM YBEIWYeH He Ooyiee 4YeM Ha Mecsll PYKOBOIUTEIEM
opraHa 3arca.

Bo3moxHOCT, OOpameHuss ¢ 3asBICHHEM O TMPOJJICHHH MECSIYHOrO
CpoKa MOXET ObITh MpenocTaBieHa OoJjiee I[MUPOKOMY Kpyry JHIl, B
IIEPBYIO  OYEpPEnb BKJIIOYArOIIeMy, Oe3ycloBHO, poautenei. OmHako
BO3MOXXHBI ¥ WHBIE CHTyalldd, KOTJa C 3asBIEHHEM O MPOJJICHUU
CpoKa oOpamaroTcss TOCTOPOHHHE BCTYMAIIMM B Opak JuIa WId
NPEICTAaBUTENN TOCYJApPCTBEHHBIX WM WHBIX OpPraHoB (HampuMmep, €ciu
NCUXUYECKOE 3[0pPOBBE OJHOTO M3  BCTYMAKOLIUMX B Opak  BBI3BIBAET
COMHEHHE M JIeJJ0 O MPU3HAHUU D3TOTO JIMLA HEAEECIIOCOOHBIM HaXOIUTCS
HAa PAcCMOTPEHHH Cyla, C COOTBETCTBYIOIIUM 3asBIIEGHUEM MOTYT
OOpaTHUTBCS W OpraHbl  3APABOOXPAHCHHS, U Cy) .

3aKOHOMATENTLCTBO  HE  HA3bIBaeT  JlaXXe  MPUMEPHOTO  TEepeyHs
YBOKUTENBHBIX ~ TPUYUH I8 WU3MEHEHUS  CpPOKa  TOCYJapCTBEHHOM
peructpanuu. Kak mpaBuiio, K HHUM OTHOCATCS OEpPEeMEHHOCTh HEBECTHI,
pOXIeHHE €10 pebeHKa, OThe3[ B JJIUTEIbHYI0 KOMaHIHUPOBKY, OOJE3Hb,
NPU3bIB HA BOCHHYIO CIYyXOy, HEOOXOJMMOCTh TPOBEPKH COOOIICHUS O
HAIMYUU TPEMSITCTBUA K  3aKitoueHuio Opaka. JlaHHbIe 0OCTOATEIHCTBA
JOJDKHBI  OBITH  TIOJITBEPIKICHBI COOTBETCTBYIOIIIMMHU JOKYMEHTaMHU:
CIIPaBKOM u3 MEAMIMHCKOTO YYPEXACHUS O OEepeMeHHOCTH WIH O
POXIEHUN peOeHKa, CBUICTEIILCTBOM O pOXICHUM peOCHKa, MPHUKA30M O
KOMaHJIUPOBAaHUU H JIp.

IIpr Hammumm O0COOBIX OOCTOATENBCTB (OEPEMEHHOCTh,  POXKICHHUE

pC6CHKa, HETIOCPCACTBCHHAA YI'pO3a JKH3HHU OI[HOﬁ U3 CTOPOH, OTHBE3O B

Tpopumery A.M., Tpodpumerr U.A. Ilmropanusm kouuenmwmii O6paka // Cemeiinoe
u kumumHoe mpaso. 2012, Ne 2. C. 14.
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OMACHYI0 OKCIEIUIMI0 WM B paloH OO0EBbIX MACUCTBUH © Ap.) Opak
MOXET OBITh 3aKiOYeH B JeHb  mojayu  3asBieHus. JlaHHbie
OOCTOSTENLCTBA  TAKXKE JOJKHBI OBITh IMOATBEPXKIACHBI COOTBETCTBYIOIIUMHU
JIOKyMEHTAMH .

['ocynmapcTBeHHass perucTpanus  3aKiIlO4eHHs  Opaka MPOW3BOAUTCS
B JUYHOM MPHCYTCTBUH JIMI, BCTYMAIOMMX B Opak, B IMOMEIICHUH OpraHa
3arca. Peructpammsi Opaka depe3 mpeAcTaBUTENCH He momyckaercs. JlanHoe
MOJIOKEHUE BBEACHO JJIA TOro, 4YTOOBI TOCYIapCTBO B JHIlEe pabOTHUKA
opraHa 3arca MOTJIO HETMOCPEJACTBEHHO YOCAWTHCS B HAIWYUU B3aWUMHOTO
JO0OpPOBOBHOTO M OCO3HAHHOTO COTJIAaCHsl TpakKJaH Ha BCTYIUICHHE B Opak
Mexay ~ coboil. Benp B mepuom MexAy ~— BbIJadedl MOJTHOMOYHS Ha
3aKJIIOUCHUE Opaka u MOMEHTOM ero roCcyaapCTBEHHOM
perucTpaii BOJS JIMIA, BCTyMaromero B Opak, MOXKET H3MEHUTHCS.
3akmoueHue Opaka depe3 MPEeACTaBUTENS MOXKET MPUBECTH K YBEJIMUYCHHUIO
YuCcia HEICUCTBUTEIBHBIX OpakoB W HAPYIMICHWIO TpaB TpakJaaH B OTOH
o0nacTu.

Ecmu nmmo, BcTymaromee B Opak, HE MOXKET SBHTBCS B OpraH 3arca
M0 YBAKWUTEIHbHONW NpUYMHE (HANpUMEp, BCICACTBUE TSHKEIONW OOJIE3HH), TO
roCyJapCTBEHHAss  pPErucTpanus 3aKIIOYeHUsT Opaka  MOXeET  ObITh
nmpou3BeeHa TI0 MECTy ero HaxoXIeHus (Hampumep, JoMa  WId
B MEJUIIMHCKONW OpraHu3alMk) B JMYHOM TMPUCYTCTBUM OOOMX JIMII,
BcTynaromux B Opak. Ecim  Oymymmii  cympyr — HaXOguTcs IO
CTpaXeW WJIM B  MeCTax JUIICHUS  CBOOOMBI, TO  PETUCTpAIHA
TIPOU3BOUTCS B MTOMEIIICHHH, oTpeeICHHOM HAYaJIBHIKOM
COOTBETCTBYIOIIETO  YUYPEKICHHS IO  COTJIACOBAHUIO C PYKOBOAUTEIEM
opraHa 3arca.

locynapcTBeHHast  perucTpaiusi  3akjialoueHus Opaka  MpeicTaBisieT

co0Ol COCTaBJICHHWE 3allMCH O 3aKJIIOYCHUU 6pa1<a MCXKIY KOHKPETHBIMH

! Muenuuuesa JLM. Cemeiinoe npaBo Poccun. YueOHHK A BY30B. 6-¢ u31. mepepad. -
- M., 2014. - C. 157-158.



46

JUIIAMH WM BBIJAYy MM CBUJCTENbCTBA O  3aKiroueHuu  Opaka. s
COCTaBJICHUS  3amucd  OyAylue Cynpyrn MpEACTaBISIOT  JOKYMEHTHI,
SBISIIOIIMECS ~ OCHOBAaHMEM Ui TOCYJAapCTBEHHOW  pETUCTpaluu, U
JOKYMEHTBI, YAOCTOBEPAIOIINE WX JIMYHOCTh. JIOKYMEHThI HMHOCTPaHHBIX
rpaxgaH W Jul 0e3  TpakJaHCTBa, BBIJJAHHBIE ~ KOMIIETEHTHBIMH

OpraHamMM  HMHOCTPaHHbIX  TOCYJapCTB W TpEAbABICHHbIE IS

TOCY/IapCTBEHHOW pErHCTpallii, JOJDKHBI  OBITh JIETaqU30BaHbl,  €CIHU

MHOE€ HE [MPEAyCMOTPEHO MEXKIYHAPOJHBIMU JOTOBOpaMHU PO, u

nepeBeieHbl Ha PYCCKHMH S3bIK. BepHocTh mepeBoja MODKHA OBITH

HOTapHajbHO YIOCTOBEPEHA.

3anuch O 3aKIOYEHUM Opaka  COCTaBIsIeTCd B JIBYX MJEHTHYHBIX
sk3eMIusipax. Ee conepxkanue ycraHoBieHo cT. 29 denepanbHOro 3akoHa
«O0 aKkTax rpaxaaHCKOTO COCTOSHUSY.

Kaxnas 3anuce J0mKHa OBITh  MPOYUTaHA, MOANKCAHA  JIMIIAMH,
BCTyNaloIMMU B Opak, U pabOOTHUKOM oOpraHa 3arca, a TakXKe CKpervieHa
Ne4yaThbl0 opraHa 3arca.

JIOKyMeHTOM, TOATBEPKAAOMMM (aKT TOCYAApCTBEHHOW pPETUCTpALluU
3aKJIIOUeHUsl Opaka, SIBISETCS CBUAETEIbCTBO O 3aKIIOYEHUH Opaka, KOTOpoe
NOJIIUCHIBACTCA PYKOBOJIUTEIEM M CKpEIUIAeTCs IMedaTbld OpraHa 3arca.
CBUIIETENBCTBO BBIJACTCS OAHO Ha JBOMX. B JOKyMEHTaX, yAOCTOBEPSIOIINX
JMYHOCTH JIMII, BCTYIUBIIUX B Opak, IPOU3BOJAUTCS OTMETKA O FOCYAapCTBEHHON
perucTpanuu 3akiIrodeHus Opaka ¢ ykazaHueMm (haMujInH, UMEHHU, OTYECTBA U TO/1a
POKICHHUSI IpYTOro Cympyra, MecTa U AaThl perucTpauu Opaxa.

PykoBonuTenb opraHa 3arca MOXET OTKa3aTb B TOCYIapCTBEHHOU
perucTpani  3akioueHus Opaka, eclii pacrojlaraeT J0Ka3aTelbCTBAMH,
MOJITBEPXKJAIOLUIMMHI  HaJM4ue OOCTOATEIbCTB, MPEMATCTBYIOIINX 3aKJIIOUEHUIO
Opaka, WIM TpEACTaBIEHHbIE JOKYMEHTbI HE COOTBETCTBYIOT TpeOOBaHUSIM
3akoHOJaTenbcTBa PO 1 MHBIX HOPMATHUBHBIX MTPABOBBIX aKTOB.

Ortka3 B rOCyJapCTBEHHOW pErucTpauuu 3akioueHusi  Opaxa,

HEO0OOCHOBAHHBIM OTKa3 B COKpalmCHUU HJIM YBCIMYCHHUHW CpPOKa PErucTpanun
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3aKJIIOUeHUs Opaka MOXET ObITh 00KaJOBaH 3aWHTEPECOBAHHBIM JIUIIOM B
OpraH HUCHOJHUTEIbHOW BJIAaCTH CcyObekTa P®, B KOMIETEHUHIO KOTOPOTO
BXOJWUT OpraHU3alMs JEATEIBHOCTH I0 TOCYJAPCTBEHHON DPETHUCTpPalUU aKTOB
IrPakIaHCKOr'0 COCTOSIHUSA, WM B ¢y B coorBeTcTBHU C [ TIK PO.

OCHOBHBIM TPaBOBBIM IIOCIEACTBUEM 3aKIIOUEHUS Opaka sBISETCS
CO3JaHME CEMBM M  BO3HHMKHOBEHHE CYNPYKECKHX OTHOLICHHiT . VMeHHO
MO3TOMY IpaBa U OOSI3aHHOCTH CYINPYTrOB BO3HUKAIOT CO JIHA T'OCYJapCTBEHHOMN
peructpalMy  3akioyeHuss Opaka B OpraHax 3arca. JIume  1mocune
roCyJapCTBEHHOIO MpHU3HAHUS COI03a OpakOM BO3HHMKAIOT B3aMMHBIE IpaBa M
00S3aHHOCTH CYIPYrOoB, BCE€ BONPOCHI KWU3HH CEMbH pELIAIOTCA CyIpyramu,
COBMECTHO UCXOJs U3 MpUHIMIA paBeHcTBa cynpyroB (1. 2 c¢t. 31 CK P®) u T.4.

[TockoIbKy roCynapCcTBO B MMIIEPATUBHOM MOPSAJKE ONPENEISAET YCIOBUS U
HOPSAZIOK 3aKJIIOUEHUs] Opaka, 3HAYUT, OHO 3aMHTEPECOBAHO B HAIMYMU HMEHHO
TaKOH MpaBoBOM (POPMBI TAHHOTO COLMATBHOTO UHCTUTYTA. XKenaHue My>KUUHbBI U
KEHUIMHBl BCTYNHUTh B Opak NpsIMO 3aBUCUT OT COOJIOJEHHUS YCTAHOBJIEHHBIX
YCIIOBUM, TPEMATCTBUN M TPOLEAYphl 3aKIO4eHus Opaka. YacTHbIe HHTEPECHI
JUL, BCTyNaroUMX B Opak, IOMKHBI COOTBETCTBOBATh MHTEpecam OOLIECTBAa U
rocynapctBa. HecoOnrofeHre Ha3BaHHBIX MPABHIJI MOXKET ObITh OCHOBAHHEM JJIs
OTKa3a B TOCYJapCTBEHHOM perucTpalMy 3akiIoueHus Opaka WM Ke IS
MPU3HAHUS HEJIEUCTBUTEIbHBIM YK€ 3aKJIIOUYEHHOTO Opaka.

Cunraercs, 4yTO Takue MPU3HAKK Opaka, Kak CO3JaHHE CEMbH, BOCIIUTAHHUE
JIeTe, BEIEHUE COBMECTHOIO XO3fWCTBA M T.A., HE HMEIOT I'OCYIapCTBEHHO-
paBOBOro Xxapakrepa. B Oousbluell cTeneHM HUX HAIWYUE M COJAEpKAHUE
ONPENEIIATCA YaCTHBIMU MHTEPECAMHU CYIIPYTOB - MY>KYMHBI U JKECHILHHBI, COI03

KOTOPBIX YK€ MPU3HAH TOCYIapCTBOM.

! Cunnuk K.B. ITopsgok 3akmtouenust 6paka // CemeliHoe u )uiuiiHoe npaso. - 2012. -
Nel.-C.22.
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I'JTIABA 3. IPEKPAIIEHUE BPAKA, IPUBHAHUE EI'O

HEJEVICTBUTEJIbHBIM

3.1 IlonsiTue U OCHOBAHUS NMPEKpPalleHUs OpaKa

B Teopum cemeitHOro mpaBa mMOJ MpeKpalieHHeM Opaka NOHUMAaETCs
«OOYCIIOBJICHHOE  HACTYIUICHHEM  ONPENETICHHBIX  IOPUIUYECKUX  (DAKTOB
MpEeKpalleHre MPaBOOTHOIICHHUH, BOBHUKIINX MEXKIY CyNpyraMu U3 IOpUINYECKU
0(OpMIIEHHOTO OpaKay.

[Ipexpamenne Opaka — 9TO npeKpaiieHie Ha Oynayiiee Bpems
MPaBOOTHOIICHUM  MEXJy  CyNpyramu, BO3HHKIIMX W3  IOPUIAHNYCCKH
ohopMIIeHHOTO Gpaka’.

K ropunnueckum dakram, mpexpamarmmum Opak, coriacHo cT. 16 CK
OTHOCATCSA CIEAYIOIINE 0OCTOATENbCTBRA:

a) CMEpThb Cylpyra;

0) 00BSBIICHHUE CYJIOM OJHOTO U3 CYNIPYTOB YMEPIILIUM;

B) pacTopkeHue Opaka (pa3Boj).

[Tepeuncrniennbie GakThl U SBISIOTCS OCHOBAHUSAMH MPEKpaIEeHUs: Opaka.

B ciywyae cMmeptu cympyra uiau OOBSIBICHHS CYAOM OJHOTO W3 CYNpPYIOB
yMEPIIIUM HE TpeOyeTcss KaKoro-imbo CHerUaibHOro o(pOpMIICHUS MPEKpaIEeHUs
Opaka. B Takux cnydasx Opak cUMTaeTCs MPEKpalleHHbBIM C MOMEHTa CMEpPTH
Cylpyra WJIA C MOMEHTa BCTYIUICHHMS B 3aKOHHYIO CHJIy pEIIeHHs cyaa o0
OOBSIBIICHUU CYyNPyTa YMEPIITUM.

ITo marepuanam nena rpaxnanka K.E. oOpatunacek B ¢y ¢ uckoM k K.A. o
pacTopskeHnn Opaka®. PelleHHeM MHPOBOTO CyIbH HCKOBBIE TPEGOBAHHSA O

pacTopeHuu Opaka yJ0BJICTBOPEHBI.

! Kameneukas M.C. CemeiiHoe npaBo Poccun: VYueOHO- mpakTH4eckoe mocolue:
M.:EAOMU. 2007. C.123

2Onpe:z[eneHI/Ie enTpansHOTO pailoHHOTO cyna ropona YensOuHcka oT S5 wmions 2006
roaa 1o neno Ne Ne44I'-276/2006 // KoncynsrasT mitoc. - Mapr. - 2017.
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C yuerom mnonoxenust cr. 16 CK P®, Ilpesuauym UYensOuHckoro
00JaCTHOTO Cy/Aa, KyJa UCTHIIA MPEICTaBUIa KOMHUIO CBUAETEIBCTBA O CMEPTH
K.A., oTMeHMI pelrieHne cyja, yka3zaB Ha CJeayIolrue 00CTOATEIbCTRA.

Kak cnemoBanio m3 mucbma uctunbsl K.E., moctynuBmiero Kk MHpPOBOMY
cynbe 03 uronsa 2004 r., oHa coolIana cyy o MOoJy4YeHHOH et mH(popMamuu o
cmeptu K.A., mocinenoBasmei 10 aBrycra 2003 r., u HamepeBaiach NpeaCTABUTH
coOoTBeTCTBYIOMMUE TOKyMeHThI. OqHako cyn 20 oktsaops 2004 r. Ge3 u3BemieHUs
U Yy4acTHsl CTOPOH B CyJI€OHOM 3aceJaHUM MOCTAaHOBUJI PELIEHUE O PACTOP’KEHUU
Opaka.

CornmacHo cr. 220 TTIK P® mnpousBoACTBO MO Jedy MpeKpaiaercs,
€CIM IIOCJIE CMEPTH TPAXKIAHWHA, SBISIBLIETOCS OJHOM W3 CTOPOH IO
Jiely, CHOpPHOE IMPABOOTHOILIEHHWE HE JIOMYCKAaeT MpPaBOIPEEMCTBO.

Takum  oOpazoM, mockoinbky mocie cmeptu  K.A.  crnopHoe
IIPaBOOTHOLIEHUE HE JIOIYCKaJ0 IPaBONPEEMCTBO, MPOU3BOJICTBO MO JEIy
MOJIEXKANI0 NPEKPAICHHUIO.

EAMHCTBEHHBIM JOKYMEHTOM, MOATBEPKIAIOUIMM MpeKpalieHue Opaka
BCIIEACTBUE CMEPTH CYIpyra, SBIAETCS CBUAETEICTBO O €ro CMEpTH,
BbIJaHHOE oOpraHoM 3arca (cr. 68 3akoHa 00 akTax TpaxIaHCKOTO
cocrosums). TIOpsIOK M yCHOBHS OOBSBICHHA TPAKIAHMHA yMEpIIHM
ycraHoBinensl ['K. Cormacno cr. 45 [I'K rpaxnanuH MoxXeT ObITh
OOBSIBJIEH CYIOM YMEpIIHUM, €CIM B MECTE €ro HUTEJIbCTBA HET CBEICHUI
O MecTe ero mnpeOblBaHUSI B TEUYEHUE ISTH JIET, a €CIM OH mpomnai 0e3
BECTU TIpU  OOCTOATENbCTBAX, YIPOXKABIIMX CMEPThIO WM  JArOUIUX
OCHOBaHUE TpenrnoyiaraTb €ro Truleab OT OINPeAeNEeHHOr0 HECYaCTHOIrO
ciay4das, — B TEYECHHE IIECTU MecsleB. BOeHHOCHyXalud Wil HWHOU
rpaXJIaHWH, MPOMaBIIMK O€3 BECTH B CBSI3U C BOCHHBIMHU JCHCTBUSIMH,
MOXKET OBITh OOBSBIEH CYJOM YMEpPIIUM HE paHee 4YeM 10 HUCTEUCHUHU

AByX JI€T CO OHJ  OKOHYaHHs  BOCHHBIX JICHCTBUM. I[HGM CMCPTHU

I'paxxnanckuit  komekc Poccuiickoit denepanmm (wacth mneppas) ot 30.11.1994
Ne 51-®d3 (c usm. u jom.) // Cobpanue 3akoHomareiabctBa Pd. 1994. Ne 32. Cr. 3301.
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IpaXKJaHWHA, OOBABIECHHOIO CYJAOM YMEPIIUM, CUYUTAETCA JI€Hb BCTYIUICHHS
B 3aKOHHYIO CHJIy DpelleHuss cyaa o0 oObsBIEHMHM ero ymepumuM. B
ciydyae OOBSBICHUS YMEPIIUM TpakJaHWHA, MPOIaBIIero 0e3 BECTH MpuU
OOCTOATENbCTBAX,  YIPOKABIIUX  CMEPTHIO WM  JAIOIIUX  OCHOBAHHE
npeanojaratb €ro THOelb OT OMNPENEJICHHOT0 HEeCUYaCTHOIO ciydas, CyJ
MOXXET  MNpu3HaTh  JHEM  CMEpPTH  JOTOT0  TpakKJaHWHA  JIEHb  €ro
npeanojaraeMod rulenu, KOTOPbIA M YKa3blBA€TCSl B PELIEHUU CYJa.
OObsBIEHHWE CYIOM OJHOIO U3 CYOPYrOB YMEpPLIMM BJIEUET TaKUE K€
NpaBOBblE€ MOCIEACTBUS, 4YTO MW (uU3MYEecKas CMepTh cynpyra. bpak
CUMTAETCsl  MpEeKpalleHHbIM.  Jloka3aTenbCTBOM  NpeKpalleHus  Opaka
BCJIE/ICTBUE OOBSBICHUS CYJOM OJHOTO U3 CYINPYrOB YyMEPUIMM SIBJISETCS
BCTYNIUBILIEE B 3aKOHHYIO CWJIy pelieHue cyjna o0 OOBSBIEHUM Cymnpyra
ymepminM. ['ocygapcTBeHHass perucrpauus CMEpPTH Cynpyra IPOHU3BOAMUTCS
OpPraHOM 3arca Ha OCHOBAHMU YKa3aHHOTO CyJIE€OHOTO pEelIeHUs.

IIpn xu3HU O0OOOMX CYNpPYyroB Opak MOXKET OBbITh MNPEKpAIleH TyTeM
ero pactopkeHus (pasBona). CnegyeT HUMeTb B BHUAY, UYTO MOXET OBITh
pacTOPrHyT TOJIBKO  3apETMCTPUPOBAHHBIA B  YCTAHOBJIEHHOM  3aKOHOM
nopsinke Opak. B pesynbrare pactopkeHusi Opaka (pa3Boja) CyIpy>KeCcKHe
OTHOIIEHHS  TpeKpaujaroTcss Ha  Oyayuiee BpeMsi (32 HEKOTOPBIMH
UCKIIIOYEHHUSIMH) C COOTBETCTBYIOIIMMHU MPABOBBIMH  IOCIEACTBUSMU IS
000uX CyNpyroB.

TepMmunHbl «pacTopkeHHE Opaka» M «pa3BoI» paccMaTpUBAIOTCA B
TEOpUM CEMEMHOro TMpaBa W NPUMEHSIOTCS B  MPaBONPUMEHUTEIHHOM
IPaKTUKE OpraHoB 3arca M CYJOB KakKk CHHOHMMBL. OTH TEPMUHBI
yHoTpeONIAIOTCS KaKk CUHOHMMBI M B 3akoHe (cT. 24 CK).

B coBpeMeHHOll HaydyHOW JHWTepaType TIOJ pacTOpKeHHEeM Opaka
(pa3BoOM) TOHMMAETCS MpeKpalleHue Opaka NpU >KU3HU CYNPYroB WIH
IOpUMYECKUNA  aKT, MPEeKpalalollMid  MpPaBOBblE  OTHOUICHUS  MEXIY

CynpyramMu Ha OyIyIliee BpeMs.
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X. m C. Bcrymuwi B Opak, wuMes OT MpeAbAyniero Opaka
HecoBepiieHHoNeTHUX naetel. Xusup X. u C. He cnoxuinack, U OHH
pemnnu pa3BecTuch. lIpenBapUTENbHO MYK pELIWI y3HATh B FOPHUIAMYECKON
KOHCYJbTAllMM O MecTe pacTopxeHus ux Opaka. IOpuct o6bscaun X., 4To
npensitctBueM it pazBoga B 3AICe  sBIAIOTCS  TOJBKO — OOIIME
HECOBEPIICHHOJETHUE  JETH  CYNpyroB (IeTd OT  JaHHOro  Opaka).
[Tockombky y X. m C. Her OOIMX HECOBEPIICHHOJETHUX JETEed U OHH
o0a corjacHel Ha pa3Boj, UX Opak Moryt pactoprHyts B 3Al'Ce.

Hpyroii npumep: y II. m ee myxa HeT OOIIMX HECOBEPUIEHHOJIETHUX
JeTed, HO €CThb YCHIHOBJIEHHbI UMU oOouMu pebOeHok. II. monarama, 4To
HECOBEPILICHHOJETHUE  YCBIHOBJIICHHBIE  JETH  HE  MOTYT  CIIy’KHTb
npenstctBueM st pasBoga B 3AICe. Opnako oHa  ommOanack.
VYcpiHOBIEHHBIE O000MMHM  CyNpyramMd JI€TH B IPaBOBBIX  OTHOIICHHUAX
IPUPABHUBAIOTCS K JETAM II0 IMPOUCXOXKIEHUIO, a II03TOMY, Kak H
MOCIIEIHUE, SBJSIIOTCA mpensitctBueM st pasBoga B 3AICe. Takum xe
JOJDKHO OBITh pELIeHHWe BONpoca U B TOM Ciydae, KOTJa OAMH CYIpPYr
YCBIHOBUJI peOCHKa APYroro cympyra OT MNpeabiayliero Opaka.

OaHuM U3 MPUHIMUIOB CEMEMHOro mnpaBa sBIsAETCA J0OPOBOJIBHOCTH
OpayHoro coro3a. OTO  O3HA4YaeT, B  YAaCTHOCTH, HEIOMYCTUMOCTb
MPUHYAUTETHHOTO COCTOSTHUSA B Opake, mo3TOMYy 00a cymnpyra
HaJIeJICHbl TPABOM pacTOPrHYTh Opak B Joboe Bpems. llpu TOM
HUKAKUE TOCYJapCTBEHHbIE OpraHbl M HHBIE JIMIA HE MOTYT HOPHIAUYECKH
00s3aTh TpaKJaHWHA COCTOATH B Opake.

Opnako mpaBo Ha CBOOONY pacTOpP)KEHHs Opaka HMMEET OrpaHUYCHHE,
kotopoe cootBerctByeT m. 4 c1. 1 CK P®. Cormacho c1.17 CK P®
MYy, HE3aBUCUMO OT TOro, SIBISIETCS JIK OH OTIOM peOeHKa, He
uMeeT TmpaBa  0e3 corjacusi KEHbl BO30YXJAaTh JENO0 O PAaCTOPKEHUHU
Opaka BO BpeMs ee OEepeMEeHHOCTH W B TEYEHHE OJHOr0 TrojAa IOCIe
poxaeHus pebeHka, B T.4. Korma peOeHOK poaujcs  MEpPTBBIM WU

yYMEpP J0 JOCTHUKCHHUA UM BO3paCTa OJHOI'0 TOoJa. 210 OI'paHHNYCHUC
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NEHCTBYeT Kak MpU pacTOpKeHWH Opaka B OpraHax 3arca, Tak H B
cynebHom mopsiake. IIpegycmoTpeHHbIM 3amnper Kacaercs TOJIBKO
nevctBuii mMyxa. JKeHa MoxeT BO30yAUTh JI€I0 O pacTOp>KeHUU Opaka B
000U Tepuoa BPEMEHH.

OcHoBanueM nisi oOpaiieHus c TpeOOBaHHEM O pacTOpKeHHH Opaka
SBJIIETCSl 3asBJICHUE OJHOTO WJIM OOOUX CYINPYroB, B KOTOPOM BbIpakeHa
ux BOJIA, HarnpaBJeHHAs Ha MpeKpalieHue CYIPYKECKUX
OTHOULICHUM.

ITockonbKy  HEJEECNOCOOHBIM  CYNMpyr HE  MOXET  OCO3HaBaTh
3HAQYEHUE  CBOMX JEHUCTBUH M PYKOBOJUTH HMH, TO PACTOPKEHUE €ro
Opaka OCYIIECTBIIIECTCS IO 3asBICHUIO OINEKYHA.

CeMeiiHOE  3aKOHONATENBCTBO  NPEAyCMATPUBACT  JBA  NOPSAIKA
pacTop>keHus ~ Opaka:  aAMUHUCTpPATHBHBIM (B ~ opraHax  3arca) u
cynebuwiii. Ilpum 3TOM cynpyram He MNpeAOCTaBISETCS IMPaBO BbIOOpa TOrO
WU HHOTO nopsiika, a TakXke He JOIMyCKaeTcss HuX JyOJMpoBaHUE.
[IpumMeHeHne  aJIMHUHUCTPATUBHOIO W cyneOHOTO MopsiAKa
pacTop>keHust ~ Opaka  3aBUCUT OT HaJW4us JOMOJHUTEIbHBIX YCJIOBUH,
ycTaHoBlIeHHbIX B cT. c¢T. 19 u 21 CK P®.

OcHoBHOIl ~ mopsiAok  (mporenypa) pacTopkeHuss Opaka —  3TO
pactopxenue Opaka B opranax 3arca. Cormacuo cr. 19 CK B opranax
3arca TpU HAIUYUKM COOTBETCTBYIOIIMX OCHOBAaHUM pacTopraroTcs Opaku
MEXIy CYyNpyramu, BbIpa3uWBIIUMHU OOOIOJIHOE COIJlache Ha pas3Boj, T. €.
0 3asBJICHUIO OOOMX CYNPYroB, a TakXKe IO 3asiBJICHHUIO TOJBKO OIHOTO
M3 CyIpyroB. PaccMOTpHM Kakmblif M3 OTHX CIy4aeB Ooiee MOIPOGHO .

B coorBerctBun ¢ m. 1 cr. 19 CK pacropkenue Opaka B oOpraHax
3arca Mo 3asBJICHUI0O OOOMX CYNPYrOB MPOU3BOJIUTCA TPU HAIUYUU JBYX

OCHOBAHUU;

CrenanoB A.I'. CemeliHoe mpaBO B BoOIpocax M oOTBeTax. - M.: DK3ameH,
2004. C.110-112.
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1) ecnm cCynpyrd BBIpa3WIM B3aWMHOE COTJIACHE€ HA PaCTOPKCHHE
Opaka;

2) ecld Cymnpyrd HE HMMEIOT OOIIMX HECOBEPIICHHOJICTHHX JETCH.

B3anMHOe coriacue cCympyroB Ha pacTOp)KeHHE Opaka BBIpakaeTcs B
WX COBMECTHOM TIMCBMEHHOM 3asiBjieHMH B opran 3arca (cr. 31, 33
3akoHa 00 aKkTax TPakIaHCKOTO COCTOSIHHS).

brnank 3asBieHUs yCTAaHOBJICHHOW (OpPMBI O pacTOpKeHUH Opaka
uMeeTcs B opraHax 3arca. Ecium oauMH U3 CyNpyroB HE  HMEET
BO3MOYKHOCTH SIBUTBCS B OpraH 3arca IS IOJa4d COBMECTHOTO 3asBJIICHHS
O pacTopKeHHM Opaka (HampuMmep: B CBS3M C TsDKEJIOM  OOJIE3HBIO,
MPOXOXKJIEHUEM CPOYHOM BOEHHOM CIY»XOBbl, IJTUTEIHHOM KOMaHIUPOBKOM,
MPOKMBAHWEM B OTHAJEHHOM MECTHOCTM W T. /.), TO BOJCHU3BSBICHHE
CynpyroB oGopmIIsieTcsl OTIEIbHBIMHU 3asBICHUSAMH O pPACTOPKEHUU Opaka.
[loanucek 3asiBIEHUST OTCYTCTBYIOIIETO CYIpyra JAOJDKHA OBITh HOTapUaIbHO
YIOCTOBEPEHA B YCTAHOBICHHOM 3akoHOM Topsiake (m. 3 cr. 33 3akoHa
00 aKTax TpakIaHCKOTO COCTOSHUS).

Jlnst pacTopkeHuss Opaka B OpraHax 3arca KpOMeE B3aMMHOTO COTJIacHs
CynpyroB HEOOXOJMMO Takke, 4YToOBl y HHX He ObUIO  OOIMX
HECOBEPIICHHOJETHUX JeTeil. B mpoTuBHOM ciydae Opak, MOXKET OBITh,
pacTOprHyT TOJIBKO B cyme. Ecom y omgHOro U3 CYNpPyroB HMMEETCS
HECOBEPIICHHOJETHUN pPEOCHOK, POJIUTENEM WM YCHIHOBUTEIEM KOTOPOTO
HE SBIsETCS Jpyrod cynpyr (Hampumep, peOCHOK OT MpeabIayliero Opaka
WM peOEHOK, POXKIEHHBI BHE Opaka), TO Uil pacToOp>KeHus Opaka B
opraHe 3arca mpenarcTBuii He wumeercs. Creayer WMeTh B BHUAY, 4YTO K
JIETAM TI0O TIPOHUCXOXKJICHHWIO B TIPABOBBIX OTHOIICHHUSAX IPUPABHUBAIOTCS
JIETH, YCBIHOBIICHHBIE OOOMMH CyNpyramu, a TO0dTOMY, €CIH y CYIpyroB
UMEETCS HECOBEPIIICHHOJICTHUN YCHIHOBJIICHHBIH pEOCHOK, OHU HE MOTYT
pacTopruyTh Opak B oOpraHe 3arca.

Pactopkenne Opaka 1 €ro ToOCyJapCTBEHHAs PETHCTPAUS MPOU3BOIATCS

0 HMCTCUYCHHH MCCiAlla CO JHA IogadYr CylnpyramMmmM COBMCCTHOI'O 3asBJICHHA.
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JlaHHBIN CPOK HE MOXKET ObITh HU COKpAIIleH, HU YBEJIMUEH OpraHoM 3arca. Ecmu
CYIIpyTH HE MOTYT SBHUTHCS B Ha3HAYCHHBIA WM JCHB JJISI TOCYIapCTBEHHOMN
pEerucTpaluu pacTop)KeHus Opaka, TO MO UX COBMECTHOH NpPOChOE CPOK MOXKET
OBITh IEPEHECEH HA JPYTO€ BpeMsl.

Pactopkenne Opaka 1 €ro rocynapCTBEHHAsl pETUCTPAIlUs TPOU3BOISTCS B
MPUCYTCTBUM XOTsA ObI OAHOTO U3 CynpyroB. OpraH 3arca He HMCCIEIyeT MPUYUH
pa3Bo/ia, HE pa3pellaeT CHOPbl MEXKIY CYNpyramu, a JUIIb COCTAaBJSIET 3alUCh
aKTa O pacTopKeHUU Opaka, BbBIJIACT CBUJIETEIBCTBO O PACTOPKEHHHM Opaka
KaXJIOMY U3 JIUI, PAaCTOPTHYBIIUX OpaK, U JieJlaeT OTMETKY O pacTOp»KEHUM Opaka
B JOKyMEHTaX, yIOCTOBEPSIONINX X JTUIHOCTb.

Bo BTOopom cnyudae pacropskeHus Opaka B aJIMHUHUCTPATUBHOM TOPSJIKE
OCHOBAaHHWEM  SIBJIACTCS  IOPUJIMUECKUM  COCTaB, BKIIOYAIOMUA B  ceds
BOJICU3BSBICHHE OJIHOTO M3 CYNPYroB M HaJW4Yhe OJHOrO0 U3 CJEAYIONIUX
00CTOSITEIHCTB:

— JPYrou Cymnpyr Npu3HaH CyJ0M O€3BECTHO OTCYTCTBYIOIIUM;

— JIpyro# Cymnpyr MpU3HAH CYJ0M HEJIeeCIIOCOOHBIM;

— JIpYroM CyINpyr OCYXJEH 3a COBEpIICHUE MPECTYIUICHUS K JIMIICHUIO
CBOOOIBI HA CPOK CBBIIIIE TPEX JIET.

Bons cynpyra Ha pactopskeHune Opaka BeIpakaeTcsl B TOJIAHHOM UM B OpraH
3arca MUChbMEHHOM 3asBJICHUHM, KOTOPOE OH (OHA) MOJMKCHIBAET C YKa3aHUEM
JAThl COCTaBIICHUA. TpU TIEPEUUCICHHBIX OOCTOSITENIbCTBA TOJITBEPKIAAIOTCS
BCTYIIUBIIUM B 3aKOHHYIO CHIIy PEIICHHEM CyJia O MMPU3HAHWH JIPYroro CyInpyra
O€3BECTHO OTCYTCTBYIOIIUM, JHOO HEACECOCOOHbIM, JIMOO BCTYNUBIIUM B
3aKOHHYIO CHIIy TIPUTOBOPOM CyJia 00 OCYXKJIEHUU €ro K JIMIIEHUIO CBOOOIBI Ha
CPOK CBBIIIE 3 JIET.

HeoOxoaumo o0patuTh BHMMaHHWE Ha JBa OOCTOSTEILCTBA. Bo-TIEpBBIX,
Opak pacropraeTcs B OpraHax 3arca He3aBUCHUMO OT HajJu4Msl Yy CYIpPyroB
oOLIMX HECOBEpIICHHOJNETHUX JeTed. Bo-BTopblx, He TpeOyeTcss coriacue
Jpyroro cymnpyra Ha pa3Bojl. B mepBbIX ABYyX CiydasX JaHHOE IOJIOKEHHE

ABIIACTCA 06OCHOBaHHbIM, INOCKOJIbKY HC€BO3MOXXHO Y3HATb BOJIIO JKIA, MECTO
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HAaXOXXJEHUSI KOTOPOTO HEM3BECTHO, a HEIEeCIOCOOHBI Cympyr HE MOXKET
OCO3HAaHHO BBIPA3UTh CBOIO BOMIO. B TpeTbeM ciydae JaHHOE TMOJIOXKEHHUE
MPEJICTaBISICTCS] HECIPABEIJMBBIM 10 OTHOIICHUIO K CYIPYTY, OCYKIESHHOMY K
JIAIICHUIO CBOOO/IBI HA CPOK CBBILIE TPEX JIET .

['ocynmapcTBeHHass perucTpamus pacTOpKeHHsl Opaka MPOU3BOIUTCS IO
UCTCUYCHUU OJHOTO MECSIa CO JHS Tojaud 3asBieHus. [Ipum 3ToM opraH 3arca B
TeYeHue 3 THEH CO IHS MPUHSATHS 3asSBJICHUS U3BEHIACT CYNPYyTa, OTOBIBAOIIETO
Haka3zaHue, JUOO  ONEeKyHa  HEJeeCrnoCcOOHOTO  Ccympyra, Wid  JIWIA,
YIPABISIONIETO HMMYIIECTBOM O€3BECTHO OTCYTCTBYIOIIETO cympyra. B ciydae
WX OTCYTCTBHUS OpraH OMNEKU W MONEYUTEIHCTBA YBEIOMIISETCS O IOCTYIHBIIIEM
3asBJICHMM M JlaTe€, Ha3HAYeHHOW JUIsl TOCYIapCTBEHHOW perucTpaiuu
pacTop:keHust Opaxa.

Cynpyr, oTObIBalolMi Haka3zaHUE, a TaKXKe OIEKYH HEeIeecroCOOHOTO
Cylpyra JIOJDKHBI COOOHIUTh (HaMHIIMIO, KOTOPYI0 HW30HMpaeT cympyr mpu
pacTop>KeHuu Opaxa.

['ocynapcTBeHHast perucTpanus pacTOpKeHHsi Opaka MpPOU3BOAUTCS B
MPUCYTCTBHM CYTpyTa, >KEIAIOIIET0 pacTOPrHYTh Opak, W 3aKiIodaeTcs B
COCTABJICHMM 3allUCU aKTa O pPaCTOpKEHUU Opaka, BblJadye CBUICTEIBCTBA O
pacTopeHuu Opaka KaxJAOMy W3 JIUI, PACTOPTHYBIIUX Opak, U MPOCTaBICHUU
OTMETKH O PACTOPKEHUU Opaka B JOKYMEHTaX, YAOCTOBEPSIOMINUX UX JTUIHOCTb.

B ob6oux ciywasx Opak cyuTaeTcsi MPEKPAIICHHBIM CO JHS BHECCHUS
3alCH aKTa O PaCTOP)KCHWH Opaka B KHUTY aKTOB TPaKIAHCKOTO COCTOSHHS.

Ecnu Mexmy cynpyraMu BO3HHMKAIOT CTIOPHI 11O ITOBOAY OOIIETr0 MMYIIECTBa,
QATUMEHTHOTO  COJIEp’)KaHUS, O  HECOBEPIICHHOJETHHX JETSAX, TO OHH
paccMaTpuBalOTCA CylOM. DTH CIIOPBI MOTYT OBITh pa3pelieHbl CyJOM B JH000€
BpeMs TIOCJIE PACTOPKEHHUs Opaka Mo MCKYy OJHOTO W3 CYIPYrOB WIM OTEKyHa

cynpyra. VMckitoueHne coCTaBisieT TpeOOBaHUE O paszfene OO0Iero MMYIIecTBa

! Cemeiinoe npaBo: YueOHuk / ['onrano b.M., Kpamenunnukor I1.B., Muxeesa JI.1O.,
Py3akoBa O.A., / mox pen. I1.B. Kpamennnnukosa. - M.: Cratyt, 2016. - C. 144-146.
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OBIBIIMX CYNPYTOB, MOCKOJIbKY Ha HEro pacnpoCTPaHSAETCS TPEXJIETHUM CPOK
rcKoBoi maBHoctH (. 7 ct. 38 CK Pd).

B cnyuae sBkM wiM OOHapy)XeHHsT MecTa MpeObIBaHUS Tpa)xJIaHHUHA,
MPU3HAHHOTO CYJOM OE€3BECTHO OTCYTCTBYIOIIUM, MO €ro  3asBJICHUIO WIH
3asBJICHUIO0 3aWHTEPECOBAHHOIO JHMIA CyJl OTMEHSET CBOE paHEE IPUHATOE
peElIeHHE.

Ecnu npyroii cynpyr He BCTYNMJI B HOBBIM Opak, TO MO COBMECTHOMY
3asiBJICHUIO0 000MX CYINPYroB UX Opak MOXET ObITh BOCCTAHOBJIEH OPTaHOM 3arca.
BoccranoBienue Opaka O3Ha4yaeT, 4TO CYIPYKECKHE OTHOIICHMS, BOSHUKIINE C
MOMEHTA 3aKJII0YEHUs1 Opaka, He MPEeKpaIlaIkCh.

OcHoBaHUs 1 OPSJIOK PACTOPKEHUSI Opaka B CyJie OnpeesieHbl B cT. 21-24
CK PO.

Jlena o pactopkeHHM Opaka paccMaTpUBAIOTCS B MOPSIKE HCKOBOTO
mpousBoAcTBa. Eciam Mexay cymnpyraMu €cTb CHOp O JeTIX, TO JeJo
paccMaTpUBaETCs PAlOHHBIM CYAOM, @ BO BCE€X OCTAJbHBIX CIydasiX — MUPOBBIM
CyIbEH.

B Teuenune 5 gHEN CO IHA MOCTYIUIEHUS 3asBICHUS CYIbs PAaCCMATPHUBAECT
€ro M BBIHOCUT OJHO M3 CIEAYIOLIUX OIPEICIICHUH: O IMPUHATHUU 3asBIICHUS, O
€ro BO3BpAIllEHUU WJIM OCTaBJICHUHM Oe€3 JBIXKEHUs MO0 00 OTKa3e B MPUHATHH
3asBieHust (cT. cT. 133-136 I'TIK P®). Kak yxe oTmedanoch, BO3MOXKHOCTb
MO/Ia4yM HMCKOBOTO 3asBJICHUS OTPaHMYCHA I MyXa B TepHoJl OepeMEeHHOCTH
)KEHbl M B TEYEHHE OJIHOTO ToJla Tocie poxiaeHus pedenka. [Ipu orcyTcTBUM
coryiacusl JKEHbl Ha PACCMOTPEHHUE Jejla O pa3BoA€ CyAbi OTKa3bIBACT B
MPUHSATUU UCKOBOTO 3asBJICHUS, a €CJIM OHO ObUIO MPHHSTO, TO MPEKpaIaeT
MPOM3BOJCTBO IO JIeNly. YKa3aHHBIC OMPEICICHUSI HE SBJSIOTCS MPEMSITCTBUEM K
MOBTOPHOMY OOpaIlleHHI0 B CyJ C HCKOM O pacTOp)KeHWu Opaka, eciu

BITOCIICJICTBHH OTIAJIM OOCTOSATEIbCTBA, iepeunciieHHbIe B cT.17 CK P®.

! Heuaera A.M. Cemeiinoe npaBo Poccuiickoit deneparuu. YueOHUK. 7-¢ U3gaHUE. —
M.: FOpaiir, 2016. - C. 78 -80.
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[IpunsB 3asBIEHUE O PACTOPKEHUU Opaka, Cylbs B MOPSAKE MOATOTOBKHU
Jena K cyeOHOMY pa30MpaTeabCTBY BBI3BIBAET BTOPOTO CYNPYra U BBISICHSET €ro
OTHOILLIEHHE K 3TOMy 3asBieHUI0. Cylbs TakKe pas3bsCHAECT CTOPOHAM, 4YTO
OJTHOBPEMEHHO C HMCKOM O pAacTOpPKEHHUM Opaka MOryT OBITh PaCCMOTPEHBI
TpeOOBaHMsI O B3BICKAHWU AJTUMEHTOB Ha CoOJIep)KaHHe peOeHKa WM Ha CaMOTo
cymnpyra, TpeboBaHHe O pazjiesie oOILIero MMYIIECTBAa CyIpyroB, TpeOOBaHUE O
MPU3HAHUU OPAvYHOIO JOTOBOPA HEAEHCTBUTEIbHBIM MOJHOCTHIO WM B YaCTH.

[Io obmemy npaBwily JA€I0 paccMaTpUBaeTCs B OTKPBITOM CYIEOHOM
3aceaHuu B MPUCYTCTBUM 00ouXx cymnpyroB. [lo mpockbe y4acTHHKOB mpoiiecca
JIeJI0 O pPAacTOpKEHUM Opaka MOXET paccMaTpUBAaThCA CYIOM B 3aKpPhITOM
3aCelaHNH, O YEM CYyJI BBIHOCUT MOTHUBUPOBAHHOE ONPEICICHUE.

Bompocsl, pa3zpemiaemple  CyIoM Npu  pa30upaTeNbCcTBE  Jena O
pacTop>keHUn Opaka, 3aBUCAT OT HECKOJBKHUX YCIOBHI. MOXXHO BBIACIUTH TPU
crydast

B mepBoii cuTyauum y CynpyroB HMEIOTCS B3aWMMHOE COTJIACHE Ha
pactopkeHue Opaka W o0mMe HecoBepiieHHosieTHUE AeTu. Cornacue cynpyra-
OTBETYMKA HA PACTOpKEHUE Opaka MOXKET OBbITh BBIPAKEHO B €ro MUCbMEHHOM
OT3bIBE HAa MCKOBOE 3asBJIEHUE JHOO HEMOCPEACTBEHHO Cy/AbE NPU MOATOTOBKE
nena K cyaeOHoMy pa3OupaTenbCTBY WM B caMoM cyaeOHoM 3acenanun. Cyn He
BBUSICHAET NPHUYMH pa3BO/a, a OTPAHMUYMBAETCA KOHCTaTaluell (akta Hamuyus
B3aMMHOI'0 COTJIACHS CYNIPYTOB Ha pacTOp)KEeHUE Opaka.

Hanuuue y cynpyroB oOIIMX HECOBEPIIEHHOJIETHUX JI€Te OOSA3BIBAET CY[
IPUHATH MEPHI 10 3aIUTE WX MPaB M 3aKOHHBIX MHTEPECOB. B cBs3u ¢ 3TUM cyA
BBUSICHSIET, UMEETCS JIM MEXKIy CylnpyraMy COTJIAlleHHE O JETSIX, B KOTOPOM
YKa3bIBa€TCs MECTO >KUTEIbCTBA peOEHKa TMoOciie pa3Boja pPOIUTENEH, pazmep
CPEICTB Ha €ro CoJEp>KaHWe, MOPSAOK MX BBIILUIATBI M JApyrue Borpochl. Cyn

IMPOBCPACT JaHHOC COIJIAIICHUC HA €0 COOTBCTCTBUC HHTCPCCAM peGeHKa.

! Tummmna O.B. O MPaBOBOM MPHUPOJIE OCHOBAHUH TpeKpalieHus: Opaka B Poccuiickoit
®eneparun // FOpucr Bysa. - 2011. - Ne4. - C.25-27.
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B Ttperben cuTyanuu OOMH M3 CyNPYroB HE COTIJIACEH HA PAaCTOPKEHUE
Opaka. IlockoabKy rocynapcTBO 3aMHTEPECOBAHO B COXPAHEHUU CEMbBH, CYA
JIOJDKEH BBIACHUTH MOTHBBI TNPEIBABICHUS HMCKA: KaKoBa MPUYMHA KOH(MIMKTA
B CEMbE; XapakTep B3aUMOOTHOIICHUN MEXIy CYNpyram; BO3MOXXHBI JIU
NaNbHEHIIas COBMECTHAS XKHU3Hb CYIPYTOB H COXPAHEHHE CeMbH .

B cBs3u c 3TUM Ccyay IpenocTaBiIEHO MPABO OTIOXKHUTH Pa3OUpaTEIbCTBO
Jiena, Ha3HAuYMB Cymnpyram  CpOK Juisl HOpuMupeHus. B 3aBucuMoctd OT
OOCTOATENBCTB J€Na CyJ MOXET MO MNpock0e cympyra MM IO COOCTBEHHOM
WHULIMATUBE OTKJIAJbIBaTh pa30MpPaTEIbCTBO JI€JIa HECKOJIBKO pas.

Onnako B 0OIIEM  CJIOXKHOCTHM TMEpPUOJ BPEMEHH, MPEIOCTaBISIEMbII
cynpyraM Jid HNPUMHUPEHHS, HE JOJDKEH NPEBbINIATh TPEXMECSIYHBIA CPOK.
Cpok, Ha3HAYEHHBIN NI TPUMHUPEHHS, MOXET ObITh COKpAIEH, ecii 00 3TOM
IPOCIAT CTOPOHBI, a TMPUYUHBI, YyKa3aHHbIE UMH, OYAYT MPU3HAHBI CYJOM
YBaXUTEIHHBIMH.

Cornacno 1. 2 cT. 23 CK P® pactopxeHue Opaka NpoOu3BOAUTCS CYIOM HE
paHee UCTEYEHHUs Mecslla CO JIHS MOJayu CyNpyraMmu 3asiBICHHS O pPacTOPKEHUU
Opaka.

Pemenne cyma o pactopkeHuM Opaka JODKHO OBITh 3aKOHHBIM |
OCHOBaHHBbIM Ha JOKa3aTelIbCTBAaX, BCECTOPOHHE IPOBEPEHHBIX B CyACOHOM
3aceaHud. B cBsi3M ¢ 3TUM B MOTHMBUPOBOYHOW YACTH PEILICHUS B Cilydae, KOrja
OJIMH W3 CYNpPYroB BO3pakajl TMPOTHUB PACTOPKEHUS Opaka, YKa3bIBAIOTCS
YCTaHOBJICHHbIE CYIOM MPUYMHBI pa3jiaja MEXIy CYNpyraMmi, A0Ka3aTeabCTBa
O HEBO3MOKHOCTU COXPaHEHUS CEMBHU.

PezomoTrBHAs 4acTh pemieHuss 00 yAOBJIETBOPEHUU UCKA O PACTOPKCHHH
Opaka JOJKHA COJIep KaTh BBIBOABI Cy/a MO BCEM TpPeOOBaHUSAM CTOPOH, B TOM
YUCJI€ M COEAMHEHHBIM JJII COBMECTHOIO paccMOTpeHus. B 3Toil yactu
pEIICHNsS] YKa3bIBAIOTCA TAKXKE CBEIACHUS, HEOOXOIUMBIE sl TOCYAapCTBEHHOU

perucTpaluu pacTop>keHust Opaka (J1ata perucrpauudu Opaka, HOMEp aKTOBOM

! Kopones FO.A. Cembst kak cyObext npasa // JKypHan Pocchiickoro ceMeifHoro npasa.
2009. Nel0. C.14.
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3alliCH, HAWMEHOBAHME OpraHa, 3aperucTpupoBaBiiero Opak). Damunuu
CYIIPYT'OB 3aIIUCBHIBAIOTCS B PEIICHUH B COOTBETCTBUU CO CBHIETEIHCTBOM O Opake,
a B cllyyae uM3MeHeHus (aMUiIuu MNpU BCTYIUICHMM B Opak BO BBOJHOM YacTu
peleHus yka3bIBaeTcsl U JoOpauHas (haMuims.

Bbpak, pacTopruyThiii B CyJeOHOM MOPSIIKE, CYUTAETCS MPEKPAIICHHBIM CO
JTHSI BCTYIUICHUS PEILIEHUs Cy/1a B 3aKOHHYIO CUITY.

B Tteuenne 3 nHEN ¢ MOMEHTAa BCTYIUIEHHS PEIIEHUS B 3aKOHHYIO CHITY
CyJZl HalpaBJsieT BBIIMCKY M3 HEro B OpraH 3arca Mo MECTy roCyJapCTBEHHOM
peTuCTpalliyd  3aKIIOYeHUs Opaka [Js pEerucTpaiud pacTop:KeHus Opaka.
Opran 3arca MO MECTy J>KHTEIbCTBA OBIBIIMX CYHNPYrOB MOXET IPOU3BECTH
PErUCTpaliI0 PACTOPKEHMsI Opaka Ha OCHOBAHUU UX 3asBICHUS WM 3asBJICHHUS
OTIeKyHa HEJIEeCTIOCOOHOTO Cymnpyra M BBIMUCKH W3 pelieHus cyaa. B mobom
cllyduae  TOCYJAapCTBEHHAs  pETUCTpalus  pacTopKeHuss  Opaka  HOCHUT
YIOCTOBEPUTENbHBIN xapakTep. OMHAKO CYIPYTd HE BIpPaBE BCTYNHUTh B HOBBIN
Opak 10 OJy4YEeHHs CBUAETENIBCTBA O PACTOPKEHUU Opaka.

Hcxons, U3 BhIIE H3JI0XKEHHOIO MOXHO cClielaTh BBIBOJA, YTO MpoOiema
YKpEIUICHUSI CEMbU U Opaka MOXET ObITh pa3pelieHa, B TOM YHCIIe MOCPEACTBOM
COBEpIICHCTBOBAaHUSI  Opakopa3BOJHOTO  3aKOHOJAATelIbCTBA. Beap  moiHas,
OPAKTUUECKHM HHUYEM HE OrpaHMuYeHHas CcBOOOJa pacTopXeHust Opaka He
CIOCOOCTBYET CTaOMIBLHOCTH COLMAIBHOTO WHCTUTYTa Opaka, u, OoJyiee TOroO,
JETKOCTh ~ pacTopeHusi Opaka Bce OOJbIle MPUXOJUT B aOCOJIIOTHOE
IPOTUBOPEYHE C 33J]a4eii YIIPOUCHUS HHCTUTYTa CEMBH.

N xak Obl MHOTO W IMPOTHBOPEYHMBO YUEHBIE Pa3HBIX OTpacjeil 3HAaHUN He
MOJICMU3UPOBAIA O CYIIHOCTH OOIIECTBEHHOTO yUpexaAeHHs Opaka, OECCIOpHO
OJHO: TJIaBHAsl IeJb COK03a MYXYHMHBI M OKEHIIWHBI, CO37aBa€MOTO IIpH
BCTYIUICHUU B Opak, - 3TO MPOJOJDKEHUE POJia, POXKIACHUE M BOCHUTAHHE ACTEH.
VIMeHHO MPUOPUTET MpaB U UHTEPECOB HECOBEPIICHHOJIIETHUX JIETEH T0KEH ObITh
IJIaBHBIM TPUHIHUIIOM OpaKopa3BOJHOIO 3aKOHOAATENbCTBA. VIMEHHO MOATOMY
yCIIOBUSl BCTyIUIEHUSI B Opak, MOPSAAOK NpuU3HaHMS Opaka HENCHCTBUTEIbHBIM,

OCHOBAaHHA €ro pacCTOpXCHHUA HE MOI'YT CUYHUTATbCAd 4YaCTHBIM JCJIOM CaMHUX
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cynpyroB. Bcerymas B Opak, oHu OepyT Ha ceOsi ompeereHHbIE O00sS3aHHOCTH,
IJ1aBHAsl U3 KOTOPBIX - BOCIIUTAHUE JIeTeid. B 3TOM U COCTOUT TOT OOIIECTBEHHBIM
HWHTEpEeC, BO UMsI KOTOPOTO IOCYIapCTBO COXPaHSIET 3a COOOM IpaBO BMEITUBATHCS

B ATy c(pepy 4eTOBEUECKOMN )KU3HU.

3.2. [IpaBoBbIe MOCIEACTBHSA NPEKPALLICHUN OpaKka

YcraHoBieHME MOMEHTA IIPEeKpalieHrst Opaka Mpu €ero pacTOP>KEHUU UMEET
OYEHb BAKHOE MPABOBOE 3HAYEHUE, MMOCKOJIbKY UMEHHO C 3TOTO BPEMEHU MEXKIY
CynpyraMyd MpEeKpallaloTCs JUYHbIE M UMYIIECTBEHHbIE MPABOOTHOIICHHUS,
BO3HMKAIOIIME CO JHS TOCYJApCTBEHHON pErucTpaluy 3aKirodyeHusi Opaka B
opranax 3AI'CA, 3a UCKIIFOYEHUEM CITy4aeB MPEAYCMOTPEHHBIX 3aKOHOM.

[IpaBoBBIE MOCIENCTBUSI PACTOPKEHUS Opaka TaKOBbI, YTO B Clly4ae
MpeKpamieHus: Opaka Mo 3asiBJICHUIO0 OJTHOTO WJIM 00OUX CYNpyroB B CyJ€ WJIU B
opraHax 3arca paBHO MPEKpAIllalOTCS BCE  CYIIECTBOBaBIIME B  Opake
MPABOOTHOIIEHUSI MEXAYy HUMH, KpPOME B3aUMHOIO aJIMMEHTUPOBAaHUS U
OTHOILICHHI, BO3HUKAKOIIMX B CBSA3M C JIOTOBOPHBIM PEXKHMMOM HMMYIIECTBA
cynpyroB. Ilo ycMOTpeHHIO CyHpyroB pelraeTcss BOMNPOC O COXPaHCHUU
nproGpeTeHHoit B Gpake hamumn'.

Tak, B cootrBeTcTBUM cO CT. 36 3akoHa «OO0 akTax TpakKIaHCKOTO
COCTOSIHUSI», CYNPYT, U3MEHHUBIIUN CBOIO (paMUJIMIO MPU BCTYIUICHUH B Opak Ha
JPYTYI0, BIPABE U TOCIIE PACTOPKEHUS Opaka COXPAHHUTh JAaHHYIO (paMUJIUIO, WIIN
M0 €ro >KEJIAHWIO MPU TOCYAAPCTBEHHOW PErucCTpallid pacTOp)KeHUsl Opaka emy

nprcBanBaeTcs 1o0payHas (haMUITus.

! Tumummaa O.B. O NPaBOBOM MpHpPOJE OCHOBaHUI mpekpamienus Opaka B Poccuiickoit
Oenepanun // FOpuct By3a. - 2009. - Ne4. - C. 21-23.
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Ecnu Opak pacTopraercst B OpraHax 3arca, TO OH CYUTAeTCs MPEKPALIEHHBIM
CO JIHS TOCYAAPCTBEHHOW PETUCTPALIMK PACTOPKEHUS Opaka B KHUI'€ PErUCTPALIUH
aKTOB I'PAXKJAHCKOT'O COCTOSIHHMS.

[Ipu pactopkeHun Opaka B CyaeOHOM MOPSAKE OH MPEKpPAIAeTCsl CO JIHSA
BCTYIUICHHS PEIICHUS Cy/1a B 3aKOHHYIO CUITY.

Pemenns cynma BCTymaer B 3aKOHHYIO CHJIYy MO HMCTEUYEHHMIO CpOKa Ha
KACCALIMOHHOE 00’KaJIOBAaHKE U ONPOTECTOBAHUE, €CIIM OHO HE OBUIO 00KaIOBAaHO
Y ONPOTECTOBAHO.

Kaccammonnas »xano6a uiv NpoTecT MOTYT ObITh MOJaHbl B TEYEHUH JECITH
JTHEH T0CJIe BBIHECEHUS CY/IOM PEIICHHs B OKOHYATENbHOU (popme.

BaxxHo momuepKkHYTh, YTO MPABOBLIE MOCIEJCTBUA PACTOp)KEHUs Opaka
cClelyeT  OTJIMYaTh OT  TPABOBBIX  MOCIEJICTBHA  MpU3HAHUSA  Opaka
HeJIeHCTBUTEIbHBIM. HeleliCTBUTENIbHBIM  TIPU3HAETCA Opak, 3aKIIOYEHHBIM C
HapyIIEHUEM YCJIOBUM, YCTAaHOBJICHHBIX B 3aKOHE, a Takke (DUKTUBHBIN Opak
(ct. 27 CK P®). Taxoif Opak HEe MOPOXKIAET MPABOBBIX MOCIEACTBUI C MOMEHTa
€ro 3aKJIFOUEHUS, 32 UCKIIIOUEHUEM CIIy4aeB, IPEIyCMOTPEHHBIX B 3aKOHE (BCE ATH
UCKITIOYeHHsT ~ KacaroTcst  mobpocoBectHoro  cympyra — cT. 30 CK PO).
Pacropraercs ke TOJNBKO JEUCTBUTENbHBIM Opak. IIpaBoBbie OTHOIIEHUS,
NOpOKJaeMble JAEHCTBUTEIbHBIM OpakoM, MpeKpallaroTcss Ha OyIayliue BpeMms, a
OTJIEJbHBIE U3 HUX MPOJIOJIKAIOT CYIIECTBOBATH U MOCIIE PACTOPKEHUs Opaka.

Bwmecre C IIPEKPAICHUEM Opaka (pacTopxeHneM Opaka)
IPOMCXOINUT Iepeen o0uiell cOGCTBEHHOCTH CyHpyroB. B coorsercrBuu ¢ m.17
[TocranoBnenus: Ilnenyma BC P® NelS, npu paszzaene uMyliiecTBa, sIBISIOLIETOCS
oO01ielt COBMECTHOM COOCTBEHHOCTBIO CYNPYTOB, CyA B COOTBETCTBUU C .2 CT.39
CK P® mOXeT B OTHENBHBIX CIy4asX OTCTYNUTh OT Hadajla pPaBEHCTBA JOJEN
CYIIpYyrOB, YYHUTBIBasi HWHTEPEChl HECOBEPIUIEHHOJIETHUX JeTed H  (WINn)
3aCIy’)KMBAIOIME  BHUMAHUS  HMHTEpechl  OogHOro w3  cynpyros. Ilox

3aCJIyKMBAIOIIMMKW BHHUMAHHUA HMHTEpPECAMM OJHOIro0 H3 CYIPyroB CcCICAYCT, B

! Kameneukas M.C. CemeiiHoe npaBo Poccun: YdeOHO- mpakTudeckoe mocodue: - M.:
EAOMU, 2007. - C.123-133.
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YaCTHOCTH, TMOHWMATh HE TOJBKO CJIy4dau, KOTJa CYNpyr 0e3 YBaKHUTEIbHBIX
OPUYUH HE TONy4yala JOXOJOB MO0 pacxojoBasl O0IIee UMYIIECTBO CYNpPYroB B
yiepO MHTEpecaM CeMbH, HO M ClIydau, KOTJa OJIUH U3 CYNPYTOB MO COCTOSHUIO
3M0pPOBBSl WJIM TIO WHBIM HE 3aBUCALIMM OT HETr0 OOCTOSTENbCTBAM JIMILIEH
BO3MOYKHOCTH MOJIYy4YaTh JOXOJ OT TPYAOBOMU JAEATEIHHOCTH.

Cyn o0si3aH NpuBECTHM B PEHICHUM MOTHBBI OTCTYIUICHHS OT Hayalia
paBeHCTBA JI0JIeH CYNPYroB B UX OOIIEM UMYIIECTBE.

B cuny 3akona (ct. 90 CK P®) Hy)Xnaromuiics HETPYI0CIOCOOHBINA CynpyT
COXpaHSAET MPaBO Ha MOJIYYCHHE COJEPKaHUsl OT OBIBIIETO CYNpyra, €CIM OH CTall
HETPYAOCIOCOOHBIM JI0 pacTOpKeHHss Opaka WM B TEYEHHE TOAa C MOMEHTa
pactopxenus Opaka. CoxpaHeHue OpauHON (aMUIIUU 3aBUCUT OT YCMOTPEHUS
Cymlpyra, MPHUHSBIIETO (QaMHIWIO APYroro Cympyra Mpu 3aKIOYEHHH Opaka
(ct. 32 CK PD).

B cBsi3u ¢ pacTopkeHueM Opaka IepecTaeT JIeWCTBOBATh YCTAaHOBJICHHAS
ct. 35 CK P® mpe3ymnmmsi coriacus cynpyra Ha COBEpIICHHE CHETKU TI0
pPaCHOpsHKEHUIO OOIIMM MMYIIIECTBOM JIPYTUM CYMNpPYroM (€Ciu TaKkoBas OCTaloCh
yKe Tocje pacTopkeHusi Opaka). J[Jis coBepiieHuss OJHUM U3 Pa3BEICHHBIX
CYIIPYTOB CHEJIKH [0 PacCHOpSDKEHHIO OOIIMM HUMYIIECTBOM TpeOyeTcst SCHO
BBIP@XEHHOE COTJIaCHe JAPYroro COOCTBEHHUKA MMYILECTBA, TO €CTh Pa3BEIECHHOTO
cympyra.

Ha mpakTuke BO3MOKHBI CUTYaIUH, YTO TIOCIIE PACTOPKEHUS Opaka Cynpyru
MPOXHUBAIOT BMECTe M MPUOOpETAIOT Kakoe-Tubo MMyIiecTBo. B Takom ciydae
npuobperaeMoe  HMH ~ UMYIIECTBO  CTAHOBUTCA  OOBEKTOM  JIMYHOH
(4acTHOI) COOCTBEHHOCTH KaXKJOTO M3 Pa3BEICHHBIX CYIPYroB WM WX OOIICH
JI0JIEBOM COOCTBEHHOCTHIO.

C pacropkeHreM Opaka Cympyramyd YTpauMBaIlOTCS W Jpyrue Tpasa,
IPETYyCMOTPEHHBIC MHBIMU OTPACIISIMU TpaBa: MPaBo Ha MOJyYCHUE HACIIEICTBA 110
3aKOHY MOCJ€ CMEpPTU OBIBLIErO CYIpyra; MpaBo Ha MEHCHOHHOE oOeclieueHue B

CBSI3M C IOTEPEU CYIpyra M0 YCTAHOBJIECHHBIMH 3aKOHOM OCHOBAHUSIM.
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BaxxHo oTMeTUTH, YTO pacTopKeHHe Opaka poAUTeNel He BIUIET Ha 00BEM
poIUTENBCKUX MpaB. OTAETBHO MPOKUBAOIIMI POJUTENL HE TOJIBKO BIIPaBEe, HO U
00s13aH MPUHUMATh Y4acTHE B BOCIUTAHUU peOEHKA, IPYyroil He BIpaBe €My B
3TOM MPEMSATCTBOBaTh. Bee Bompockl BocnuTaHus peOeHKa (Kak B Opake Tak W Mpu
€ro pacTOP>KEHUH) PEIIAlOTCs OTIIOM U MaTepbi0 COBMECTHO. B ciyudae criopa oHu
pa3pelarTcs OPraHoM OIIEKH U MOIMEYUTEIbCTBA WIH CYJIOM.

Hcxons, W3 BhIIE W3JI0KEHHOTO MOYKHO CHENaTh BBIBOJA, YTO Npodiema
CYLIECTBOBAHMSI COLMAIIBHOTO YUPEKJIEHUSI Opaka OTHOLIEHHE K OCHOBAHUSM €ro
NpEeKpalleHus] MEHSUIOCh  MOJl  Pa3IMYHbIM  BIHMSHUEM  (OOILECTBEHHBIM,
rOCyJapCTBEHHBIM, PEJIUTHO3HBIM W Jp.). MOXHO COIJIACHTBCS C MHEHUEM
pycckoro nuBuiancra K.II. Tlo6enoHocuieBa 0 ToM, YTO BONPOC O MpPEKpaIleHUU
Opaka TIpU KU3HHU CYNPYroB MPHUHAMICKUT K YHCIY CaMbIX HESCHBIX H
3anyTaHHbIX. Jlpyroil Kiaccuk poccuiickol muBuiaucTUku A.M. 3aropoBckuii
nucai: «Bompoc o pacropkeHMM Opaka CIpaBeAJUBO CUYMTAETCS OJHUM W3
TPYAHEHIINX 3aKOHOIATEIBHEIX BOIPOCOB» . B caMoM Jielie, Y Pa3pelleHnH ero
3aKOHOJATENI0 MPUXOAUTCS CUMTATHCSA, BO-TIEPBBIX, C TEM, YTO Opak MO CYLIECTBY
CBOEMY €CTh COK03 IOKW3HEHHBIM, a, CIEA0BATEIbHO, PACTOPKEHNE €TO SABIIACTCS
CBOETO pOJila aHOMAJIMEH; BO-BTOPBIX, C TE€M, YTO Pa3BOAbl OCOOEHHO MaryOHO
BJIMSIOT Ha CynbOy neTei, B-TpPEeTbUX, C TEM, YTO IMPHU Pa3BoJieé B OCOOEHHOCTU
TPYJAHO OBIBa€T OMPENEIUTh, MPU KOM € U3 Pa3BEICHHBIX POIAUTENCH TOJIKHBI

OBITH JETH.

3.3. OcHOBaHMS U IPABOBbIE MOCJIEACTBUS NPU3HAHNS Opaka

HeAeHCTBUTEJIbLHBIM

[Ipusznanne Opaka HEACHCTBUTEIBHBIM MPEICTABIISIET COOOM CPaBHUTEIHHO

PCAKO BCTPCHAIOIIYIOCS HA IPAKTHUKE KAaTCTOPHIO I'Pa’XKJaHCKO-IIPABOBLIX CIIOPOB.

! oGemonocties K.I1. Kype rpaxaanckoro mpasa. T. 2 - M.: Hopma, 2009. - C. 79.
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Tem HE MeHee, WMCKH MOJOOHOTO pPOJa B POCCHUHCKHE CYyAbl MEPUOIUICCKU
MOJAFOTCA.

HeneiictButenbHocTn Opaka mocBsimieHa 1. 5 CeMeWHOro Kojekca
Poccuiickoit denepannu, moa HEACHCTBUTEIBLHOCTRIO Opaka MOHUMAETCS Mepa
3alllMThI, TMpEACTaBisiomas coboi (opMy OTKaza rocynapcTBa OT MPU3HAHUS
3aKJII0YEHHOr0 Opaka B KadyecTBE IOPUAMYECKH 3HAYMMOTO aKTa, BBIpAKCHHAs B
CyIeOHOM pEIICHUU, BBIHECEHHOM CyJOM OOIIEH IOPUCAWKIIMA B CBS3U C
HapyIIEHUEM YCTAaHOBJICHHBIX 3aKOHOM YCIIOBUM 3aKJIIOYEHHS Opaka.

B cootBerctBun co ct. 27 CK HeneHCTBUTENBHBIM MpU3HAETCS Opak,
3aKJTIOUYCHHBIM C HapylIeHUEM YCJIOBUH U (WIM) BOINPEKU NPEHSTCTBUSIM,
npeaycMoTpeHHbIM cT. 12—14 u n. 3 cr1. 15 CK, a Takke Opak, 3aKII0OUeHHBIN 6e3
HAMEpPEHMSI CYNPYTrOoB WJIM OJHOTO M3 HHUX CO3/1aTh CEMbIO (Tak Ha3bIBa€MbIU
(bUKTUBHBIN Opak).

Kaxxnp1ii 3aperucTpupoBaHHBIM B YCTAHOBJIICHHOM 3aKOHOM TMOPSJIKE Opak
MIPEANOJIAraeTCsl 3aKOHHO COBEPLIECHHBIM, T. €. JNEUCTBUTENBbHBIM. lloaTOMYy IO
NpU3HaHUA Opaka HEeJEHCTBUTEIbHBIM, OH CYIIECTBYET CO BCEMHU BBITCKAIOUUMU
OTCIOJIa TIPaBOBBIMU TMoOCHeACTBUsIMU. [Ipu3Hanue Opaka HeAECHCTBUTEIBHBIM
MOXET OBITH MPOU3BEACHO TOILKO cyaoM (1. 2 c1. 27 CK). Jlo BEIHECEHHS CyJIOM
pelieHus O TPU3HAHMM Opaka HEIECHCTBUTENBHBIM COCTOSIIME B HEM JHUIA
CUMTAIOTCS CyOpyramMM C COOTBETCTBYIOIIMMH B3aWMHBIMHA MpaBaMu U
oOs3aHHOCTSIMU. Bce mpaBoBbI€ TOCIIENCTBUS 3aKIIOUCHHS Opaka aHHYIUPYIOTCS
TOJIBKO HAa  OCHOBaHMU CyAEOHOTO  pEIIeHUsT O TMpU3HAHUU  Opaka
HEJIeUCTBUTENbHBIM. HuKakol apyrod opraH, KpoMe CyJa, HE MPaBOMOYEH
paccMaTpuBaTh 10 O MpU3HAHUU Opaka He AeUCTBUTENbHBIM. [Ipru3Hanue cyaom
Opaka HeJIeHCTBUTEILHBIM ITPOU3BOIUTCS B TIOPSIIKE HCKOBOTO MTPOU3BOJICTRA.

ITo cBoel mnpaBoOBOK MpHpOJaEC NpPHU3HAHHE Opaka HEICHCTBUTEIbHBIM

MPEACTAaBIsSIET COOOM Mepy 3allluThl HAPYIICHHBIX TPaB.
Kak mnumer M. B. AHTOKOIbCKas, ...B TeX Cciyyasix, Korma oba
Cympyra Wi OJWH W3 HUX JIeWCTBOBAJIM BHWHOBHO, TMPU3HAHHWE  Opaka

HCHCﬁCTBHTGHBHBIM ciaenyer paccMaTpuBaTb KaK MCEPY OTBCTCTBCHHOCTH.
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OpHako BO3MOXKHA CHUTyallus, Korga oba cympyra JAeicTBOBaIM HEBHHOBHO.
B aToM cnywae mnpusHanue Opaka HEICHCTBUTENBHBIM OyACT MPEICTABIATH
co0Ol Mepy 3allMThl, NPUMEHSEMYI0 3a OOBEKTHMBHO MPOTHUBOMNPABHOE
TOBE/ICHHE .

HenelictButensHOCT, Opaka oO3Ha4yaeT, 4YTO OH IOPUAUYECKH HE
CYILIECTBYET C MOMEHTa €ro 3aKJIIOYCHHUS.

[IpusHanne  Opaka  HENCWCTBUTCIBHBIM  SIBISICTCS ~ CaHKIMEW  3a
HapyllIeHWe CEMEHHOTO 3aKOHOJATENIbCTBa, CYyNpyra WM OJIMH W3 HUX
JEHCTBOBAIM BWHOBHO, TIpHU3HAHWE Opaka HEACHCTBUTEIBHBIM  CIICIYET
paccMaTpuBaTh KaK MEpPy OTBETCTBEHHOCTH.

B coorBerctBum ¢ mn. 2 cr. 27 CK P® npusHanue Opaka
HEJCUCTBUTENbHBIM Tpon3BoauTcs cygoMm. CormacHo m. 4 4. 1 cr. 23 u
cT. 24 TD'paxmaHckoro mnporeccyanbHoro kogexkca P® ot 14 wnosops 2002
r. Ne 138-®33 (B pen. ot 09.03.2010, mamee — ITIK P®) wucku
paccMaTpuBaeMOM ~ KaTerOpMU  OTHOCATCA K  POAOBOM  MOACYAHOCTH
palioHHBIX (TOPOJCKMX Ha TpaBax palOHHBIX) CYIOB OOIIEH IOpI/ICI[I/IKLII/II/IZ.

KonxkpeTHsbIit [IEpEUYCHb OCHOBaHHM TS IIPU3HAHUSA Opaka
HeJeUcTBUTEebHBIM ompenelieH 1. 1 cr. 27 CK, HOCHT ucCYepIbIBAIOIIHNI
XapaxkTep.

st mpusHaHus Opaka HEIEHCTBUTEIBHBIM JIOCTATOYHO TOITBEPKIACHUS
B CyJ€ OJHOIO M3 IEpPEUYHCIECHHBIX OCHOBAHMI.

PaccMoTpuM ocHOBaHus Tpu3HaHUS Opaka HeAEHCTBUTENBHBIM OoJee
OAPOOHO:

1) OtcyTcTBHME  B3aUMHOTO  JIOOPOBOJIBHOTO — COTJIACHS  MYKYMHBI  H
JKEHITUHBI, BCTYMNAIONMX B Opak, HEPEIKO HUMEHYETCS B TEOPHH CEMEHHOTO

mpaBa 10 AHAIOTHM C TPAXJAAHCKAM TMPAaBOM TOPOKOM BOJU  TIPH

Amnrtokonbsckas M.B. Cemeitno nipaBo. Mada-M. - M., 2013. - C.117-118

[TocranoBnenne IlpaButensctBa P® or 31.10.1998 Ne 1274 (pen. or
02.02.2006) "OG6 yrBepxkmeHuu (opM OJAHKOB 3asABICHHH O TOCYIAPCTBEHHOMN
pPETUCTpAllMM  aKTOB  TPAXKIAHCKOIO  COCTOSIHUS, CIPaBOK M HHBIX  JIOKyMEHTOB,

MOJTBEP)KAAIONIMX TOCYIAPCTBEHHYIO PErHCTPAIMI0 aKTOB TpakAaHCKoro coctosHus" //
CobOpanue 3akoHomatenbctBa PD. 1998. No 45. Cr. 5522.
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3akioueHun Opaka. Ilopok BomM TMpH 3akiIOuyeHUU Opaka MOXKET ObITh
OoOyCJIOBJIEH pa3IUYHBIMA TNPUYMHAMH, K OCHOBHBIM M3 KOTOPBIX, Kak
npaBujIo, OTHOcsATCA mpenycmorpeHHele cr. 28 CK  obGcrosrenbcrna:
NpUHYXKIEHWE K  3aKjiIiodeHuto  Opaka  (MPUMEHEHHWE  WIM  yrpo3a
NpUMEHEHUS  (QU3WYECKOro  WJIM  TNCUXHYECKOTO  Hacwius);  oOMaH;
3a0IyKJICHHE JIMIla, BCTyMHaromiero B Opak (HEMpaBWIbHOE MPEICTABICHUE
O JIMYHOCTH OyayIiero cympyra U OOCTOSTEIhCTBAX BCTYIUIGHHS B Opak,
UMEIOIUX  CYIIECTBEHHOE  3HAauY€HUE),  HECMOCOOHOCTh  JHIAa  IIpH
3aKII0YeHUU Opaka B CHJIy CBOETO COCTOSIHHSI OTJaBaTh OTYET B CBOUX
JNEUCTBUSAX W PYKOBOAWTh HWMH  (HAPKOTHYECKOE VI  alIKOTOJIbHOE
OIbSIHEHHE, TSDKenoe 3abojieBaHmMe). B 4YacTHOCTH, B CyqeGHON HPaKTHKE
Opak TpHW3HAETCS HEICHCTBUTEIBHBIM, €CIIH COTJIACHE Ha €ro 3aKJIIOUYCHHE
JTAHO JIUIIOM, KOTOpPO€ B TO BpeMs B CHJIY OOJIE3HEHHOTO COCTOSIHUSI HE
MOTJIO OTJaBaTh OTYET B CBOUX JEHUCTBUSIX M PYKOBOJUTH HMH, a IO
BBI3IOPOBICHHH HE MPONOIDKANO CYyIPYKECKHX OTHOMIeHHH . I[lo menam
JAHHOM  KaTeropuu  CyJAOM  MOXeT  OBbITh  Ha3HaueHa  CyaeOHO-
TICUXUaTpUUyeckass dJKcrepTu3a (B IEIIX BBIICHEHHS CIIOCOOHOCTH  JIMIIA
OT/IaBaTh OTYET B CBOMX JCHCTBUAX M PYKOBOJUTH WUMHU TMPU BCTYIUICHUH
B Opak) WM CyaeOHO-TICHXOJOTHYeCKas JKcrmepTu3a (B IENSIX BBISBICHHS
OCOOEHHOCTEW TICHXMYECKHUX TIPOIIECCOB M  COCTOSHUS JIUIA, KOTOpPBIC
MO3BOJWIM OBl CHENaTh BEPHBIA BBIBOJ O €ro CIIOCOOHOCTH K OCO3HAHUIO
(aKTHYECKOTo COJepKaHUs COBEPIICHHOTO JEHCTBHS B BHJIC BCTYIUICHHUS B
Opak M O CIOCOOHOCTM K BOJICBOMY YIIPABJIICHHIO HWM), 4YTOOBI J10Ka3aTh
HAJIMYKME TOpOKAa BOJM KaK IOPUAMYECKH 3HAYMMOTO OOCTOATENhCTBA TIPH

BCTYIUICHHH B OpaK’.

AnpboukoB W.P. Hekortopble mnpaBoBble acmekThl cymiHocTH Opaka // CemeiiHoe
u kwmnHoe npaso. 2012, Ne 2. C. 26.

Kocapesa U.A. OcHoBaHMsI HEACHCTBUTEIBLHOCTH Opaka: HEKOTOPBHIE BOIPOCHI
teopur u mnpaktuku. // CemeitHoe u xwmimHoe mnpaso. 2011. Ne 4. C. 24.

Kocapesa N.A. Hekoropbie mpoOiieMbl TPHHIUIA TOOPOBOIBHOCTH 3aKIIOUCHUS
opaka. // CoBpemennoe mpaso. 2010. Ne 9. C. 18-19.


http://www.juristlib.ru/book_2400.html
http://www.juristlib.ru/book_2400.html
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Tax wu3 marepuanoB gemna Ne4-B98mp-138 mo wucky K. x I o

npu3HaHuM Opaka HEICUCTBUTENIBbHBIM ycMmarpuBaercs, uto K., 1953 roma
poxnaeHus, B Mae 1991 r. ocBoOomwmics W3 MeCT JuIIeHHS cBoOoabl. Ha
NPOTSHKEHUH psfa JIET OH 3JI0YMOTPeOssul COUPTHBIMU HamuTkamu, ¢ 1979
I. COCTOSN Ha ydeTe B HApPKONOTHYECKOM IHCIIaHcepe .

19.07.91 6w 3apeructpupoBan Opak K. ¢ III., 1965 roma poxaeHus,
pomHOoW  pmoueppto ero cectpel. 25.07.91 III. Osuta mpommcana B
yeTblpexkoMHaTHOM  kBaptupe N 1 a. 37/1 mo yn  Tarapuna,
OTBETCTBEHHBIM KBapTHPOCHEMIIMKOM KOTOpod sBmsuiack K.A. (0aOymika
OTBETYHIIHI).

K. obOpatuncs B cyn c¢ wuckom k IlI. o mnpusHanum Opaka
HEJICHCTBUTEILHBIM W TPU3HAHWM  HE  TPHOOpETIIC  TpaBO  HaA
KUJITUIONIA Tb.

N3 marepuanoB jaena cieayer, uTo cyd, OTKasbiBas K. B mnpu3HaHUM
Opaka HEICWCTBUTEIHbHBIM, TPHIIET K BBIBOIY, YTO Opak MEXAy HCTIIOM H
III. Obl1 3aperucTpUpoBaH C HUX OOOIOJHOTO COIJIACHS, OHHU  BEJIH
COBMECTHOE XO34iCTBO, YJIEHOM CEMbH fABJsIaCh W 0adylIka OTBETYUIBI
K.A. Ilpu3HaBas 3a OTBETYMLEH MPAaBO Ha CIOPHOE >XWJIOE IOMEIICHHUE,
Cyll yKasall, 4TO OHa MpuoOpesa MpaBO HAa HEro He TOJNbKO Kak xeHa K.,
HO W KaK YIEH CEMbH HAHUMATENSI ATOTO JKHIIbS.

2) JIlpyriM  OCHOBaHMEM [UIs TpPU3HAHUS Opaka HEICHCTBUTEIBHBIM
SBJIICTCSI HEIOCTIDKCHHE BCTYNAIOMMMHA B Opak JmmamMu (WM OJHHM U3
HUX) OpayHOro BO3pacTa Ha MOMEHT 3akKIoueHHs Opaka, ecid OH He ObLI
CHUKEH B YCTAaHOBJICHHOM TIOPSIKE OPraHOM MECTHOTO CaMOYTPABIICHHUS.
['ocymapcTBeHHast ~ permcrpamusi  3akiioueHuss Opaka ¢ JUIOM, HeE
JOCTUTIIUM  OpayHOro BO3pacTa Y HE UMEIOMUM PEIICHUs oOpraHa
MECTHOTO CaMOYIpaBJEHUS O €ro CHIDKCHUH, MOXKET SBISITBCS  Kak

pe3yJbTaTOM HApYIUIEHUH CO CTOpPOHBI pPaOOTHUKOB oOpraHa 3arca, TaKk U

Ompenenenne BepxoBHoro cyma Poccwmiickoit ®eneparuu ot 16 HosiOps 1998
roga jaeno Ne 4-B98mp-138// Bromnerens BepxoBnoro Cyma P®.- Ne 6.- 1999.-C.14.
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oOMaHa CO CTOPOHBI BCTYNAIOIMIUX B Opak IuIl (Hampumep, MPEeCTABICHBI
MO/VIOKHBIC CBEACHWS O Bo3pacte). [lpu3Hanme Opaka HEACHCTBUTEIHHBIM
B TakOM cllydae TMpeAoIpeneseTcsl HWHTepecaMd HECOBEPIICHHOJIETHETO
cynpyra. Iloatomy B cootBerctBum ¢ m 2 c1. 29 CK cym wmoxer
OTKa3aTh B WCKE O MPHU3HAHUU HEICHCTBUTEIHLHBIM Opaka, 3aKIIOUYEHHOTO C
JUIOM, HE JOCTUTIIMM OpayHOro BO3pacTa, €CIH JOTOro  TpeOyroT
WHTEPEChl HECOBEPIIICHHOJIETHETO CyIpyra (HampuMmep, HECOBEPIICHHOJICTHSIS
KeHa OepeMeHHa WIM pojawia pedeHKa), a TakKe IpPU OTCYTCTBUU €T0
corjacusi Ha TpPU3HAHWE Opaka HEJACHCTBUTEIHHBIM.

[lo cmpicmy m. 1 cr. 28 CemeitHoro Koaekca  A3TH JHIIA MOTYT
OpEeAbSBUTh KMCK HE 3aBUCHMO, OT JKEJaHWA HECOBEPIICHHOJIETHETO.
OpHako ero coriacume WMeeT mpaBoBoe 3Hadenwe. CormacHo m. 2 cr. 29
CemMeiHOro KOJEKCa, CyJI MOXET OTKa3aTh B PACCMOTPEHUU WCKA, ECIH
ATOr0 TPEOYIOT HMHTEPEChl HECOBEPIICHHOJETHETO.

[IpoTuBOpeYrEeM HMHTEPECOB HECOBEPIICHHOJIETHETO MOTYT  CIY)KHTh
OEpeMEHHOCTh, POXJCHUE peOeHKa, BOSHMKHOBEHHME YYBCTBA MPUBA3AHHOCTH
K JPYroMy CYIpYTy.

[IpoTB BOJIM HECOBEPIIEHHOJIETHETO BO3MOXKHO TOJBKO TPH PpeabHOMN
yrpo3e 3/I0POBbI0 HECOBEPIICHHOJETHETO  MPH COXpPaHEHUW Opaka WiIH
UHBIX YPE3BbIYAWHBIX MPUYHH.

Ecnu HecoBeplieHHONIETHUNH K MOMEHTY NPEIBABICHUS HMCKAa  JIOCTUT
COBEPIIICHHOJICTHS, TO TPAaBO Ha MPEIBABICHUE HCKa TPHHAMICKHUT TOJIBKO
emy.

K paccmoTpenmio menm o pacTopkeHMH Opaka C  JIMIIOM, HeE
JOCTUTIIUM OpayHOro BO3pacTa, BO BCEX CIIy4asX NPHBICKAIOTCS OpraH
OTEKHW W TIOMEYUTENICTBA U TPOKYPOP.

Ha tepputopun benropoackoit o0mactu CymIeCTBYeT 3aKOH, KOTOPBIN

yCTaHaBJIMBACT YCJIIOBHA 141 MopAa0K BCTYILICHUA B 6pa1<
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HECOBEPUICHHONCTHHX ~Tpaxman'. [0 JaHHBIM OOGJACTHOrO  YIPaBICHHS
3AI'CA, 3a mnocieaHue MATh JIET B Opak BCTYNWJIO Bcero 45 KUTEIbHMUIL
benroponckoit obnactu, He gocturmmx 16 mer, m 169- mmamme 18 ner.
C mHayama roma cBou OTHomeHHs odopmmwin 13 HECOBEPIICHHOIETHUX
neBymiek. IlpuunMHa  CTONB  MOCHENIHOIO  CO3[aHUS CEMbU  OJHA -
OEpeMEHHOCTh WM POXJeHUE peOeHKa.

3)  besycinoBHBIMH OCHOBaHUSIMU pU3HAHUS Opaka
HEJCHCTBUTENbHBIM SIBISIFOTCSL HapylleHus npeaycMoTpeHHbix cr. 14 CK
TpeOOBaHMII O TMPENsATCTBUAX K 3aKiatoyeHuto Opaka. Ilpexnge Bcero, k
HUM OTHOCHUTCS 3aKJIoueHHEe Opaka MeXAy JHIIAMH, U3 KOTOPBIX XOTS ObI
OJHO YK€ COCTOMT B JpYrOM 3aperucTpupoBaHHOM  Opake, 4eM
Hapymaercs u  npsamoil  3anper CK, w npuHoun — eauHoOpaudus
(MOHOTaMuM), COIJIACHO KOTOPOMY MY)KUMHAa M JKEHUIMHA HMMEIOT IpaBo
OJTHOBPEMEHHO COCTOSATh TOJBKO B OJIHOM 3aperuCTpUPOBAHHOM Opake.
Hapymenue npuHnuna eauHoOpauns (4acTo BcTpedaromieecss B CyAeOHOM
IpAaKTHUKE) - OCHOBaHUE TMpHU3HAHUS Opaka HeneWcTBUTENbHBIM. Bo Bcex
CllydasiXx HEJCWCTBUTEIbHBIM TIPU3HAETCA TOJIBKO BTOpOM Opak, T. e.
nocneayromui. OpHako cienyeT HMMETb B BHAY, UTO €CIM JaHHOE
OCHOBaHUE OTHAI0 K MOMEHTY pPacCMOTPEHHUs CYyAOM Jieja O NpU3HAHUU
Opaka HEICHCTBUTENHHBIM BCIEACTBHE TMPEKPAIICHUs MpeablayImero Opaka
(pacToprHyT B oOpraHe 3arca Wiud B CyzAe), To, Kak cieayer u3 m. 1 cr.
29 CK, nocnenyromuii  Opak  MOXeT  ObITb  MpU3HAH  CYAOM
JIEUCTBUTEIbHBIM.

Tax wu3 wmarepuanoB Jena o TMpU3HAHUU Opaka HEACHCTBUTEIHLHBIM
rpaxxnanka B. oOparwnace B cyg ¢ uckom k B.P., B.3., Vnpasnenuro
3AT'C r. Maxaukanpl O TpHU3HAHMHM Opaka, 3aKiIro4YeHHoro Mexay B.P. wu
B.D. 2 ampens 1993 roma, HemeWCTBUTENHHBIM, YyKa3bIBas, YTO HAa MOMEHT

perucTpanuu JaHHOTo Opaka uMeJNCcs 3aperucTpupoBaHHbIl 19 okTaAOps

1 3akon benropoackoit ob6mactu or 13.12.2000 r. Ne 121 «O nmopsgke wu

YCIOBHSX BCTYIUIGHHST B Opak HECOBEPIICHHOJIETHMX TpakIaH B  benropojackoit
oOJtacTuy.
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1989 roma u He pactoprHyThIi Opak Mexmy Heto u B.P., oT kotoporo
UMEIOT JI0Yb.

Hcxons w3 wmarepuana jena CleIyeT, 4YTO CYIOM AMNEIUIAIHOHHBIM
onpenencareM (COBETCKOTO palloHHOTO cyaa T. Maxaukamel or 9 urons
2008 roma perieHME MHUPOBOTO CYIbU OCTaBJICHO 0€3 M3MEHEHHUS C
UCKIIIOUEHHEM W3 MOTHUBHPOBOYHOM YAaCcTH pEIIeHUS BBIBOJA O TOM, UYTO
"B.D. He 3Hama O HaJIMYMU MPEMATCTBHM K 3akmoueHuto Opaka ¢ B.P.,
3aKJII0YeHUEM Opaka, MPU3HABAEMOTO CYJIOM HEICUCTBUTEIbHBIM, HAPYIICHBI
ee TMpaBa, CJEIOBAaTEeIbHO, B COOTBETCTBUHU ¢ myHKToM 4 cratem 30
CemeliHoTO KOJ€eKca Poccuiickoit Oeneparuu, OHa SIBIISIETCS
TOOpPOCOBECTHBIM ~CYNPYTOM M COXpaHseT 3a Cco0OW MpaBo Ha pasjaen
oO1ieit COOCTBEHHOCTH CYNPYroB, MNPUOOPETEHHOW HMH COBMECTHO O
NpU3HaHUS Opaka HeJACUCTBUTEIBHBIM'.

4) OcHOBaHMEM TPHU3HAHUSA Opaka  HEICHCTBUTEIBHBIM  SIBIIACTCS
3aKiI0YeHue Opaka Mexay OJIM3KUMHU pPOJCTBEHHUKAaMHU (pOACTBEHHUKAMHU
[0 TPSIMOW BOCXOIAIIEH W HUCXONAIIEW JIMHUM, a TaKXKe MEKIYy
MOJITHOPOJHBIMU W HETOJHOPOAHBIMH ~ OpaThsIMH M CECTpaMH)  WIH
3aKII0YeHUue Opaka MEXIy YCHIHOBUTEISIMH U YCHIHOBJICHHBIMHM, TaK Kak
ux oTHomieHus, coriacHo cT. 137 CK, npupaBHMBaIOTCS K OTHOIICHUAM
poauTeneldl M JeTed MO MPOMCXOXKACHHUIO (€CIM YCHIHOBJIEHHUE HE OTMEHEHO
B ycraHoBieHHOM cT. 140—144 CK mnopsake). Ciydanm npusHaHus Opaka
HEJICHCTBUTEIBLHBIM TI0 YKa3aHHBIM OCHOBAaHHMSM B CyJAcOHOH TIpaKTHKE
MOYTH He BcTpedaroTcs. TeM He MeEHee, ecld OpaKk MeXLy ONM3KHMH
POJICTBEHHUKAMHU M OyJeT 3aKjioueH, OH HE MOXET OBbITh MPHU3HAH CYJI0M
JNEHCTBUTEILHBIM HHU TPU KAaKUX OOCTOSTENbCTBaX. lIpumedarenbHO, dYTO
HapylieHne OpavyHOTO BO3pacTa, JBOEMYKECTBO (JBOECKEHCTBO), 3aKIIIOUCHHE

Opaka Mexay ONU3KUMU  POJCTBEHHHKAMU  MOTJM  PacCMaTpPUBATHCS

1 .
Kocapera WM.A. Hekortopsle BONpPOCH MNpU3HAHHUS HEACHCTBUTEILHBIM Opaka,

3aKJIIOUCHHOTO 0e3 1enu co3manus cembd. [/ BromnereHb HOTapUalbHOH TMPAKTHUKH.
2011. Ne 5. C. 28-29.


http://www.juristlib.ru/book_4862.html
http://www.juristlib.ru/book_4862.html
http://www.juristlib.ru/book_4862.html
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IIEPKOBHBIMU BJacTsMu B Poccum B KadecTBE OCHOBAHWM JJisi TPU3HAHUS
Opaka HEIEWCTBUTENBHBIM WIH A pacTopxeHus Opaka eme B XVIII B.

[lo wmarepuamam gema Ne 33-189 or 2 ¢espas 2016 r. IL
oOpaTuiach B CyJ C HMCKOM K OTBETYMKY O NpPH3HAHWU HEACHCTBUTEIHHBIM
Opaka, 3axmroueHHoro Mexay Humu 28.03.2014 r., cchuiasicb Ha TO, 4YTO
OHU SIBIISIOTCS ONM3KHMH POJCTBEHHHKAMH - OpaTtoM M CECTPOIf.

[Tocne 3akmroueHHusi Opaka OTBETYMK TIEPEBE3 B KBAPTHUPY HCTHUIIBI
CBOIO CEMbBIO C JIByMsI HECOBEPIIECHHOJETHUMH JI€TbMH M 3aHUMAET KIIYIO
IJIOMAh WCTHIIBI, YTO HapylmaeT, mo MHeHuio II., ee mpaga.

HezaBucumo ot TOro, dro Opak pacTOprHyT, HCTHIa TIPOCHIIA
yIIOBIIETBOPUTH 3asBJICHHBbIC TpeOOBaHHWsA, MpU3HAB Opak HEACHCTBUTEIHHBIM
Ha ocHoBammu cr. 14 CK P®Z

B coorBerctBum ¢ m. 4 cr. 29 CK PO Opak He MOXET OBbITh
NpPU3HAH HEJEHUCTBUTEIBHBIM TIOCIE €ro pacTOpKEHHUs, 3a UCKIIOUYCHHEM
CIydaeB HaJIWYMsl MEXIy CYNpyram 3alpelieHHOW 3aKOHOM CTCIICHH
poxactBa (ct. 14 CK PO).

Cynom ycranoBieHo, uto II. (moOpaunas damumus A.) u A. UMEIOT
o0lMX poAWTENe U ABJISIOTCA POJHBIMH OpatroM u cecTpoil. JlanHoe
00CTOSITETLCTBO ~ CTOpOHAM  ObUIO  W3BecTHO. Kpome Toro, wux Opak
pacTtoprayT B opraHax 3arca 25.07.2015 r. JlaHHBIE OOCTOSITENBCTBA IIPH
yIOBIIETBOPEHUM HCKa CyJ HE yued, B TOo Bpems Kak Il. He oTHocuTCa K
YUCIIy JIWI, KOTOpBIE BIIpaBe BO30YXKJaThb BOINPOC O TpPHU3HAHWUU Opaka
HEJICHCTBUTEILHBIM HMMEHHO 110 OCHOBAaHHMIO OJIM3KOTO POJICTBA, IOCKOJIBKY
el ObUIO M3BECTHO O HAJWYHMH MPEMATCTBUMA K 3aKIIOYCHUIO Opaka.

5) Bpak mnpusHaeTcs HEICHCTBHTENBHBIM, €CIM OH OBbUT 3aKJIIOYCH

MCXKAY JIMOaMHu, H3 KOTOPBIX XOTHA OBI OIHO JIMOO TIIPHU3HAHO CYI0M

Omnpenenennie BepxoBaoro Cyma P® or 02 despans 2016 roma mo memo Ne
33-189 // bromnerenp BepxoBHoro Cyma P®. -2016. - Ne 4.- C.34.

[Tocrareitnpiii  komMeHTapuii k CemeliHOMY koaekcy Poccuiickon ®enepaiuu,
OenepanbHoMy 3akoHy "OO omeke u momeuyntenscTBe" u DepepampbHoMy 3akoHy "OO
aktax rpaxmaHckoro cocrossaus” / O.I'. AnekceeBa, B.B. Ammpomnos, A.A. Bbyxapbaesa
u np.; nox pexn. IL.B. KpamenunnukoBa. M.: Craryr, 2012. C. 65.
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HEJICECIIOCOOHBIM ~ BCIIEJICTBUE TICHXWYECKOTO PAacCTPOMCTBA B  TOPSJIKE,
YCTAHOBJIICHHOM  TPXJAHCKUM  MPOLECCYalbHbIM  3aKOHOJIaTEJIbCTBOM.
HeneecrnocoOHoe U0 HE MOXKET TNOHMMAaTh 3HAYEHHS CBOUX JICWCTBUM
WIU PYKOBOJIUTH UMM U, CJIEJOBAaTEIbHO, HE CIOCOOHO BBIPA3UTh CBOIO
OCO3HaHHYIO BOJIIO Ha BCTyIUIeHHE B Opak. Bmecte ¢ TeM He uCKIIOUeHa
CUTyalllsl, 4YTO TOCJI€ 3aKiioueHus Opaka d3TO  JMIO  BCJEJCTBHE
BBI3JIOPOBJICHUS TIPU3HAETCA CYJIOM JEECIIOCOOHBIM U OCO3HAHHO BBIPAXKACT
CBOIO BOJII0O Ha JajupHEWIee MpojokKeHHe Opaka, B CBSI3M C 4YeM
00CTOSTENBCTBO,  SABJISIIONICECS ~ OCHOBAaHMEM  JJii  NOpU3HAHUS — Opaka
HEJICHCTBUTEILHBIM, OTHA0. B Takom ciydae cyn cormacaHo cr. 29 CK
MOXXET TPHU3HATh TaKOW Opak JeWCTBUTEIHHBIM.

[To wmarepuanam gema Ne 44r-143/09 or 9 centsiops 2009 .
npokypop  MockoBckoro — pariona  Cankr-IlerepOypra  obpatmiics K
MHUPOBOMY Cynibe cyaeOHoro ydactka Nell7 ¢ WCKOM B 3alIuTy WHTEPECOB
Poccuiickoit ®enepanuun k' K.C. o mnpusHanuum Opaka, 3aKIIOUYEHHOTO
Mexay otBerunnied u C. HeJeHCTBUTENBHEIM . B 06OCHOBAaHHME HCKOBBIX
TpeOOBaHUII MPOKYpOp YyKasal, dYTo 3apeructpupoBanHbiii 8 ampens 2006
rona B otnene 3AI'C  Kupockoro paitona VYmopaBinenus 3AIC
[IpaButenscTtBa Cankrt-IlerepOypra 3a aktoBod 3ammuchio Ne625, Opak
mexnay otBerumneid u C., ckonwaBmmmces 17 aBrycra 2007 roma, siBisieTcs
HEJICHCTBUTEILHBIM TI0 OCHOBaHUSAM, MPEIYCMOTPEHHBIM cTaThsiMu 12 u 27
CemeitHoro konekca Pocculickoit ®enepanuu, MOCKOIbBKY HE JOIMYCKAeTCs
3aKJTIOUCHHE Opaka MeXAy JIMIlaMH, U3 KOTOPBIX XOTA Obl OJHO MPHU3HAHO
CyIOM  HEJEeCIOCOOHBIM  BCIEJACTBHE  TCHUXWYECKOTO  PaCCTPOUCTBA.
[Ipokypop Takxe ykazan, uro C. pemeHueM MOCKOBCKOTO PalOHHOTO
cyna Cankt-IletepObypra or 8 mas 2007 roma mpu3HaH HEAEECIOCOOHBIM,
U3 OTOr0 CHeAyeT, 4YTO Opak 3aKii4eH MPH OTCYTCTBUU JTO0OPOBOIBHOTO

corjacus C. Ha 3aKIIIOYCHHE 6paKa, IMIOCKOJIBKY B CHIIY CBOCIO COCTOAHUA

! Onpenenenne BepxoHoro cyma Poccuiickoit ®eaepanmu ot 09 centsops 2009
r., neno Ned4r-143/09 // Bromnerens BepxoBHoro Cyna Pd.- Ne 6.- 2009. - C.26
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B MOMEHT TIOCYJapCTBEHHOH perucTpanuy 3akiioueHus Opaka OH HE MOr
IIOHMMATh 3HAYEHHWE CBOMX JEUCTBUM M PYKOBOAUTHL UMH. IHTepechl
rocyjapctBa HapylieHsl TeM obcrosrensctBoM, uto K.C. kak BaoBa
yuyacTHUKa Benukoit OrTeuecTBEHHON BOWHBI, MMEET NIPaBO Ha JbIOTHI,
YCTAHOBJICHHBIC JEHCTBYIOIIUM 3aKOHOJATEIHCTBOM.

Pemennem wmupoBoro cynpu cynebHoro yuactka Ne 117 Caskr-
[Terepbypra ot 12 Hos6ps 2008 roma wuckoBble TpeOOBaHUS MPOKYpOpa
YJIOBJIETBOPEHBI.

6) Eme OJIHUM OCHOBaHHUEM VTSt NPU3HAHUA Opaka
HEJIEHWCTBUTEILHBIM B cooTBeTcTBMM ¢ 1. 1 cr. 27 CK gaBisgercs
COKpBITHE OJHHUM M3 JUI, BCTyHAalOIMX B Opak, BeHEpUYEeCKOW OO0ye3HU
wim BUY-undexuuu, HO He cam (akT HaIMuuMg TakKoro 3a00JeBaHUsA Y
onHoro u3 cynpyroB. Ecim ke numo, Bcrynaromiee B Opak, HE CKpPBIBAJIO
dakt cBoeld BeHepuueckod Oonesnu wiu  BUY-undeknuu, TO HET
OCHOBAHMs ISl MPU3HAHHS Opaka HeEJeHCTBUTEIHHBIM .

Takum o00pa3zoMm, NIpaBOBOE 3HAYCHHE HMMEET HE HaJIWYHE OJHOrO U3
TUX 3a00JeBaHUil y cymnpyra, a (akT €ro COKpPbITUS WM MpU BCTYIUICHHH
B Opak, Tak Kak B OJTOM Cly4ae CTaBUTCA TMOJ YIpo3y 3A0poBbe (a
WHOTJIa W KU3Hb) JPYyroro cympyra u Oynymero pedenka. Kpome Toro,
3apa)K€HUEe JPYroro JHla BEHEPUUECKOW OOJIE3HBbIO JIMIIOM, 3HABIIUM O
HQIMYUM Yy Hero HTod Oo0Ne3HH, a TakkKe 3aBEeJOMOE€ IOJCTABIICHUE
Ipyroro Juma B omacHocTh 3apaxeHuss BUY-undexuument  sBusercs
YyroJIOBHO HakaszyembIM pAesiHueM (ct. 121, 122 VK).

CK P® w©e mnpemycmaTpuBaeT O0O0S3aHHOCTh OyIyIIMX CYIPYTOB
MH()OPMUPOBATH APYr Jpyra O COCTOSHUM 310pOBbs, Kpome BUY-undexuuu.
OnHaKo HAay4HbIE HCCIIEIOBAaHUS U OIMBIT HEKOTOPBIX 3apyOekHbIX cTpaH (cT. 11

CK Pecnyonuka Mommoa, ct. 30 CK YkpauHbl) CBUIACTENBCTBYIOT O HAJIUYUU

! Oenepanpubiii 3akoH ot 30.03.1995 Ne 38-®3 (pex. or 18.07.2011) "O

npenynpexacHun  pacrnpocTpanenusi B Poccuiickoit ~ Denmepanmu  3a0oneBaHus,
BBI3BIBAEMOI0 BHpycOM uMMyHoachummra uenoBeka (BUY-undexkuun)" // Cobpanue
3akoHogarenscTBa P®. 1995. Ne 14. Cr. 1212.
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HOpM, OOS3BIBAIOIIMX OYyIyIIMX CYNpPYyroB MPEACTABIAThH  MEIUIIUHCKUE
JOKYMEHTBI, TMOATBEPKIAIOIINE OTCYTCTBUE (WM HAJIMYWE) MEPEXOASAIINX I10
HACJIE/ICTBY TSKEJBIX 3a00JI€BaHU.

[IpeacraBnsieTcss HEOOXOAUMBIM ITpeaycMOTpeTh B CeMmeiiHOM Kkoaekce PD
CIUCOK 3a00J€BaHUN WJIM MATOJIOTUM, YMBIIUIEHHOE COKPBITHE KOTOPBIX OYIET,
SBJIATHCSI OCHOBAHUEM JIJISl IPU3HAHUS CYyIOM Opaka HeJACHCTBUTEIBHBIM 10 UCKY
OOMaHyTOTO CyIpyra WU CYNPYTH, YTO SIBUJIOCH Obl M MEpOW 3allUThl €ro
UHTEPECOB, M CaHKIUI 1O OTHOLICHUIO K HEJ0OpPOCOBECTHOMY HapTHEPY.
O4eBUIHO, YTO CHHUCOK 3TOT HE MOXKET HCYEPIBIBATHCS JUIIb BEHEPUUYECKHUMHU
oonesnsimu 1 BUY - nndekiueit, kak 3T0 UMEET MECTO B HacTtosiee Bpems (1.3
ct. 15 Cemelinoro Komekca P®). Hmeer cMbicn pacmiupuTh MEepeYEHb
00s3aTENbHBIX JJI 3aKII0YEHUSI OpaKka yCIOBUN € TEM, YTOOBI CBECTH K MUHUMYMY
Opaku ¢ XpOHUYECKUMU AJTKOTOJIMKAMU, HAPKOMaHAMU U JIUIAMU, CTPaJaloIIUMHU
XPOHUYECKUMHU BEHEPUUECKUMH 3a00sieBaHUSIMU. HexenaTenbHOCTh TaKuX OpakoB
OeccriopHa U OOYyCJIOBJEHA SIBHOW HEBO3MOXXHOCTBIO CO3JIaHUSI TOJTHOIIEHHOMN
CEMbHM, BBICOKOM OIACHOCTBK) POXKICHUSA JETE C TSKEIOW MAaTOJIOTHEN,
HECTAOMJIBHOCTBIO TAKUX OpPaKoB.

SBnsieTcs MepCNeKTUBHBIM 3aKpeIUIeHHe B 3akoHe «O0 akTax rpakIaHCKOTO
COCTOSIHUS» HOPMBI, peAyCcMaTpUBarolield 00513aHHOCTb OyIyIIUX CYNPYrOB MpU
1ojiaue 3asiBJICHUS O BCTYIJIEHUU B OpaKk MpEeACTaBIATh NUCbMEHHBIA JTOKYMEHT
00 0CBEIOMJIEHHOCTH O COCTOSIHUHU 3JI0POBBS APYT ApyTa.

7) Ocobo B m 1 cr. 27 CK BpIgeIeHO TaKOE€ OCHOBaHHUE
npu3HaHus  Opaka  HEJACHCTBUTENbHBIM,  KaKk  (UKTUBHOCTH  Opaka.
OUKTUBHBIM HA3bIBACTCS Opak, 3aKIIO4YaeMblii 0€3 HaMEpeHHs CYNpyroB
(omHOTO M3 HHUX) CO3JaTh CEMbIO, a JHIIb B IEIIX BOCIOJIb30BAThCS
BBITCKAIOIIMMU M3 HEro TMpaBaMH U JbMOTaMU HUMYIIECTBEHHOTO WM
MHOTO Xxapakrtepa (IIpaBO Ha KWIIUIOWIAAb, NPaBO HA PETUCTPALMIO IO
MECTY JKHMTEJNbCTBA CYNpPYra, MpaBO Ha HMMYIIECTBO CYIpyra B CIydae €ro
CMEPTH, MPAaBO HA MEHCUI0 U T. 1.). 1lo3TOMy BHElIHEe BBIPAXKEHUE BOJH

BCTYIAKONMX B Opak Juil (WJIX OAHOTO M3 HHUX) B TOJOOHBIX CHUTYaIUsIX



75

HE COOTBETCTBYET €€ BHYTPEHHEMY COJEPKAHUIO M HCTUHHBIM HAMEPEHHUSIM
Opauyromuxcst (WIM OJHOTO U3 HUX). B 3TOH CBS3M B IOPUIUYECKOU
JUTEpaType TpaBoBas Mpupoja (UKTUBHOTO Opaka CONOCTABISIETCS C
IpaBOBOM NPHUPOAOKH MHHMOM CHENKH, TMOCKOJbKY B OOOMX Clydasx
OTpEJICTICHHbIC IOPUIUYECKHE JICUCTBUS  COBEpINAIOTCS 0€3 HaMepeHUs
BbI3BaTh  COOTBETCTBYIOIIME  MPABOBBbIE  MOCIAEACTBUS, T. €. Opak
3aKJIIOYAeTCsl JUIIb JUid BUAa, 0€3 HaMepeHUs CO3[aTh CEMbIO.

Tak mo marepuanam nena Ne 5-B10-98 ot 19 mas 2010 roga rpaxaanun O.
oOpaTtwiics B CyAd € MCKOM K TpaxaaHuHy P. o mnpusHanum Opaxa
HEJICHCTBUTEIbHBIM, YKa3aB, YTO OH HM3HAYAJIbHO HOCUJ (DUKTUBHBIA XapakTep,
ceMbss UMM co3naHa He Obuia. [lo  pemeHuto  3aMOCKBOPEIIKOTO
MeXMyHUIMNanbHOro cyna r. MockBel oT 11 centsops 2010r. uck mo pgemy
YIIOBJIETBOPEH.

[To marepuanam aena Ne 33-22151 ot 22 uronst 2010 r. o npuzHanuu Opaka
HenelcTBuTeIbHBIM M.M. Ha ocHOBaHuu cT. cT. 27, 28 CK P® o6patusics B cyn ¢
UCKOM K OTBeTuMKy H. 0 mpusHanuu Opaka HEIEWCTBUTEIBHBIM, CChIIASCH HA TO,
YTO OTBETYMK 3apErHCTpUpOBaJIa C HUM Opak 0e3 HamMepeHHs CO3[1aTh CEMBIO, C
LEJBbI0 3aPETUCTPUPOBATHCS 10 MECTY KHUTEIBCTBA B €0 KBAPTUPE.

B cynebnom 3acemanmum M.M. u ero mnpeacraButenab C. IPOCHIH CYII
yIOBJIETBOPUTH 3asBIICHHbIE TpeOoBaHMs. M.M. MOSICHWI, YTO C OTBETYUKOM
MO3HAKOMMJICS Uepe3 CiIykOy 3HAKOMCTB, jkejlasi HalTH ceOe JKeHy, IPUMEPHO B
cepenune 2007 roxa. IIpumepHO OKOJO MOJYroja OHMW BCTPEYAIWCh, & B MapTe
2008 rona 3akmounsu Opak. C sToro ke BpemeHu H. mepeexana Kk HEMY KHUTb.
[Tocne peructpauuu OTBETUMKA 110 MECTY JKUTEJIBCTBA B €r0 KBAPTUPE, IPUMEPHO
roJl OTHOIIIEHUS] MEXKy HUMHU ObUIM HOpMaJIbHbIMH, a ToToM H. cTana Bectu ceds
10 OTHOUIEHUIO K HEMy arpeccuBHO. COBMECTHOIO XO3SIIICTBA OHM HUKOI/IA HE

Benu. M.M. IMOsICHUII, YTO COCTOUT Ha YHCTC B HAPKOJIOTHUICCKOM JIHUCITaAHCCPC.

! Onpenenenne BepxoBHoro cyna Poccuiickoit ®enepanuu ot 19 mas 2010 roga nemo Ne
5-B10-98// bronnerens Bepxosnoro Cyna P®.- Ne 15.- 2010.-C.14.
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B ynoBnerBopeHnn ucka 0 MpuU3HAHUU Opaka HEeIEeHCTBUTEIBHBIM OTKA3aHO
IPaBOMEPHO, TaK Kak HMCTIIOM HE IMpPEICTaBICHO OECCIOPHBIX JI0Ka3aTelbCTB,
HNOJTBEPXKIAIOLUIMX €ro JOBOJAbl O (UKTUBHOCTH Opaka, TOT (akT, dTO
B3aMMOOTHOIICHHSI MEXJY HCTLHOM M OTBETYMLEH MO NPOLIECTBUU HEKOTOPOTO
BPEMEHM YXYIIIMIUCh, HE CBUIETEIBCTBYET O TOM, YTO OTBETUHMIA 3aKJIIOYaja C
HCTIIOM Gpak 63 HaMepeHHs CO3/aTh CEMBIO .

Kpyr nun, wumerommx  mpaBo — TpeboBaTh — mpu3HaHua  Opaka
HEJEHUCTBUTENBHBIM, onpeneneH cT. 28 CK M 3aBHCUT OT OCHOBaHUs IPU3HAHUSA
Opaka HeIEUCTBUTENIbHBIM B KKJIOM KOHKPETHOM CIIy4ae.

[IpenocraBiieHrEe 3aKOHOM KOHKPETHBIM JIMIAM ITpaBa TpeOOBaTh MPU3HAHUS
Opaka HEJEHCTBUTEIbHBIM OOYCIIOBJIEHO UX MHTEpEcaMH Kak JIMYHOTO XapakTepa
(cympyr, OBIBIIMH CYNpYT, HECOBEPIICHHOJETHUN CYIPYTr, €ro POJUTENN WU
JMIA, UX 3aMEHAIONINE), TaK U BBITEKAIOT U3 (PYHKUUH rOCYJapCTBEHHBIX M MHBIX
OpraHoB (IIPOKYpOP, OPTaH ONEKH U MTONIEYUTEIBCTBA).

Takum oOpa3oM, B KaxJAOM OTIEIBHOM CiIy4a€ B 3aBHCHUMOCTH OT
OCHOBaHUIl NMpU3HaHUs Opaka HeACHCTBUTEIbHBIM OINPEAEIAETCS JIMI0, UMEIOIEe
paBo MPEIbIBUTH 00 3TOM UCK B cyl. OqHAKO, Kak CIEeIyeT U3 COAepKaHUs CT.
28 CK, ne umeet mpaBa TpeOoBaTh MpU3HAHUS Opaka HEICHCTBUTEIBHBIM JIHIIO,
BUHOBHOE B 3aKJIOYEHHE HEJEHCTBUTEIBHOIO Opaka, T. €. 3aB€JJOMO 3HAaBILEE O
HapyleHun tpedoBaHuil 3akoHa (ct. 12—14, . 3 cr. 15 CK). MHoe mnpasuio
IPOTUBOPEUMIIO OBl MPEICTABICHUSAM OOIIECTBA O CHPABEIMBOCTU U MOPAJIbHBIM
HopMaMm. [To3ToMy Cy/bsi IpU MPUHSATUN UCKOBOTO 3asiBJICHUS O MPU3HAHUU Opaka
HEJCHCTBUTEIbHBIM  BBISICHSAET, [0 KAakOMy OCHOBAaHMIO  OCHApHBAETCS
JEHCTBUTENLHOCTh Opaka M OTHOCUTCS JIM HCTEl] K KaTeropuu JIHI], KOTOpPHIE B
cwty n. 1 cr. 28 CK BmpaBe B030yXJaThb BONpPOC O TNpU3HAHUU Opaka
HEJEHCTBUTEIBLHBIM UMEHHO T10 3TOMY OCHOBAaHMIO. ECiiM 3asBUTENIb HE OTHOCUTCS
K TaKUM JIMIAM, CYyAbsl OTKa3blBAET €My B INPHUHATUM HCKOBOI'O 3asBJICHUS Ha

ocHoBanuu 1. 1 4. 1 cr. 134 TITIK. Ilo nenam o mnpu3HaHuu Opaka

! Onpenenennie BepxoBHoro cyna Poccuiickoit @enepanuu ot 22 utons 2010 r. roma
neno Ne 33-22151// Bronnerens BepxoBroro Cyna PO.- Ne 8.- 2010.-C.28.
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HEJICUCTBUTEIBHBIM CyJl B cooTBeTCTBUU cO cT. 113 I'TIK 00s13aH cBOEBpeMEHHO
U3BECTUTH O BPEMEHH M MECTE CYJeOHOT0 pa3dbupaTeahCcTBa HE TOJBKO MCTIIA, HO U
oTBeTuMka. HempuHsTHE CylIOM Mep IO YCTAHOBJICHHIO MECTOHAXOXICHUS
OTBETYMKA M PACCMOTPEHUE JIeJIa B €T0 OTCYTCTBHE MOTYT SIBIATHCSI OCHOBAHHEM
JUTsl OTMEHBI PEILICHHUs Cy/1a O IPU3HAHUU Opaka HeJeUCTBUTEIbHBIM.

Wcxons, u3 BbIlIe U3JI05KEHHOTO MOXHO CHIENIaTh BBIBOJ, YTO B CEMEHHOM
mpaBe OJHAM W3 HaWOOJIee CJOKHBIX W 3alyTaHHBIX SIBISICTCS BOMPOC O
HeJielcTBUTeIbHOCTH Opaka. HemelcTBUTENbHOCTh Opaka O3HA4YaeT OTCYTCTBHUE
(32 HEKOTOPBIMU HCKIIIOUEHHSIMHU) CYIPYKECKUX MpPaB M OOS3aHHOCTEU, MPUYEM
UMEETCS B BHJIY, YTO TAKOBBIC W HE BO3HUKAIA BOBCE, B OTIUYHE OT PACTOPIKCHUS
Opaka, MPEKpaIAIOIIEro CYMPY>KECKOe IPAaBOOTHOIIEHUE JIMINb Ha Oymyiiee
(mocine pazBoja) Bpemsi.

bpak MoxkeT ObITh NpU3HAH HEJACHCTBUTEIBHBIM TOJIBKO B CYyJIEeOHOM
(MCKOBOM) MOPSIAKE U TOJILKO 10 OCHOBAHUSM, MEPEUEHb KOTOPHIX COJEPIKUTCS B
n. 1 ct. 27 Cemeitnoro konekca P® (nanee - CK PO).

K TakuMm ocHOBaHUSAM OTHOCSTCS: (PUKTUBHOCTH Opaka, OTCYTCTBHE
B3aMMHOT'0 JTOOPOBOJLHOTO COTJIACHS CTOPOH, HEIOCTHXKEHHE OpayHOro BO3pacTa,
Opak MEXIy JHIIaMU, U3 KOTOPBIX XOTS OBl OJTHO COCTOMT B APYrom Opake; Opak
MEXIy JHUIaMHU, €CIM XOTs Obl oJHO W3 Jnull ctpamaer BHUY-3aboneBanueM u
CKPBLIO ATO OT CBOETO CyIpyra; Opak MeXIy YChIHOBUTEIISIMU M YCHIHOBJICHHBIMH,
Opak Mexay OJM3KUMU POJACTBEHHUKAMU; OpaKk MEXIy JTUIAMHU, U3 KOTOPBIX XOTS

OBl OJIHO IPU3HAHO CYJOM HEIEECTIOCOOHBIM.
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3AKJIIOYEHUE

Bbpak - 310 BaykHeHmmi ropuanueckuii GakT, BHI3BIBAIOIINN BO3SHUKHOBEHHE
CEMEUMHO-MPABOBBIX CBSI3€H, W MPEACTaBISIIOMIUA CcOOOM  CBOOOIHBIN U
JOOPOBOJIBHBIN COI03 MYXYHMHBI M KEHIIMHBI, 3aKJII0YaeMbli B YCTAaHOBJICHHOM
MOPsIJIKE C cOONMI0AeHIEM TpeOOBaHUM 3aKOHA, HAIIPABJIECHHBIN HAa CO3/IaHUE CEMbH.

Takum oOpa3zom, TOA 3aKIIOUYCHHEM Opaka — HEO0OXOAWMMO TOHUMATH
MPOIIECC, HANpPABJICHHBIA HA BCTYIUICHUE B COKO3 MYXYUHBI M JKCHILIHUHBI B
YCTAHOBJICHHOM [JEHUCTBYIOIIEM 3aKOHOAATENBCTBOM IMOpPSAKE. Bo-mepBBIX, 3TOT
MPOLIECC MOJHOCTBIO YPETYJIMPOBAaH MPAaBOBBIMU HOpMaMHu. BO-BTOpBIX, TaHHBIN
«TIPOIIECC BJICUET MPUOOPETEHUE MpaB U 00s13aHHOCTEN 11 CTOPOH. B TpeThux,
roCyJapCTBO 3aKPEIUISIET YCIOBHS 3aKII0UEHUS Opaka.

[log ycnoBusiMu 3aKitoueHUs Opaka TMOHHUMAIOTCS OOCTOSITENBHCTBA,
HEOOXOJUMBIC JUIsI TOCYJApPCTBEHHOM pErucTpaluy 3aKiloueHuss Opaka W s
npu3HaHus Opaka IeUCTBUTEIbHBIM, T. €. UMEIOIIUM MTPABOBYIO CUITY.

VYcraHoBiIeHME MOMEHTa BO3HUKHOBEHHS W 3aKJIIOUEHUS] Opaka IMpHU €ro
PacCTOP)KEHUU MMEET OYEHb BA)KHOE ITPABOBOE 3HAYEHME, MOCKOJIBKY MMEHHO C
ATOTO BPEMEHU MEKY CyNpyraMyd BO3HHUKAIOT WM MPEKPALIAIOTCS CYNpPYKECKUE
MIPABOOTHOIIEHUSI.

I1o pe3ynpraram NpoOBENEHHOTO MCCIENOBAHUSA MOKHO CHENATh CIEAYIOIINE
BBIBO/IbI:

1. Ilpenycmotpers B CemeitHom konaekce P® crumcok 3aboieBaHul WU
MaTOJIOTHMA, YMBIIIUICHHOE COKPBITHE KOTOPHIX OYIET SIBIASTHCS OCHOBAHUEM JIJIsi
MPU3HAHUS CYJOM Opaka HeJeHCTBUTEIHHBIM MO UCKY OOMaHYTOTO Cympyra Hid
CYyNpyTH, 4YTO SIBUWJIOCH Obl W MEPOM 3allUThl €r0 MHTEPECOB, W CAHKIUW IO
OTHOILIEHUIO K HEA0OpOocOoBeCTHOMY mapTHepy. OueBHIIHO, YTO CIHMCOK 3TOT HE
MOKET MCYEPIIBIBATHCS JUIIL BeHepuueckumu OosiesHsimu 1 BUY - undeknuei,
KaK 3TO UMeeT MecTo B Hacrtosiee BpeMsa (1.3 cr. 15 Cemeiinoro Kogekca P®D).
NMeer cMBICT pacHmMpuTh MEPEUYeHb O00S3aTEeNbHBIX ISl 3aKIIOUeHUs Opaka

yCIOBUM C TeM, YTOOBbl CBECTH K MHUHUMYMY Opakd C XpOHUYECKUMHU
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aJKOTOJIMKaMH, HApKOMaHaMU U JIMIAMH, CTPAJAIOMIAMU XPOHHUYECKUMU
BEHEpUUECKUMH 3a0o0sieBaHUsIMU. HexenaTenbHOCTh TakKMX OpakoB OeccriopHa U
o0ycJoBJI€HA SIBHOM HEBO3MOXXHOCTBHIO CO3/IaHUS IMOJHOLICHHOM CEMbH, BBICOKOM
OITACHOCTHIO POXKICHUS JETEH C THKETIOW MaTOJIOTHEH, HeCTaOMIbHOCTHIO TaKUX
OpaKoB.

B aTo0i1 cBsi3M, npeacTaBiseTcs NepcneKTUBHBIM 3aKperuieHue B 3aKoHe «O0
aKTaxX TPaXJAHCKOTO COCTOSHHS» HOPMBI, IPEeAyCMaTpHUBAIOIICH O00sS3aHHOCTh
OyIyImMX CYNpyroB IpH Iojayve 3asBJICHUS O BCTYIUICHUH B Opak MpeCTaBIISITh
MACbMEHHBIN JOKYMEHT 00 OCBEJOMJIIEHHOCTH O COCTOSIHUM 37I0POBbS APYT Apyra.

2. IlpencraBisercs HEOOXOAMMBIM BHECTH M3MeHeHUsT B CeMEHHBIN KOIEKC
P®, kacarommecs 3akperuieHHs B 3aKOHOAATEILCTBE CYACOHOTO TOpsIKa
pacTop:keHusi Opaka, CYIIECTBYIOUIETO B MpaBe OOJBIIMHCTBA HHOCTPAHHBIX
rocynapctB (BemukoOputanus, I'epmanus, Wcmanws, Wramms, Hunepnanmwl,
CIIA, ®panmms u J1p.), Kak obOs3arenbHOoro. Takoe mpaBuiao Oyner
CrocoOCTBOBAaTh BCEMEPHON OXpaHE MPaB M 3aKOHHBIX UHTEPECOB CYNPYTOB U UX
HECOBEPIICHHOJIETHUX JeTel. VICKIIOUMTENbHO CyAeOHBIA TMOPSAOK JOJIKEH
MPUMEHSITLCA TIPU PACTOPKEHUM Opaka, Kak MO B3aUMHOMY 3asiBICHUI0 000UX
CyIpyroB, TaK M IO 3asgBJICHUIO OJHOTO U3 HUX. CoxXpaHEeHUE aJIMUHUCTPATUBHOTO
MOpsiIKa PacTOPKEHUsST Opaka HEIONMyCTUMO. Takod BBIBOJ MOXKHO CHENIaTh W3
pOJIM TOCYyAapCTBAa B PAacTOpKEHUU Opaka, MOCKOJIbKY BCE-TaKU TOCYIapCTBY HE
ClieayeT OTpaHMYMBATHCS TOJBKO KOHCTaTalMeW (pakTa HEMmOoNnpaBUMOTO pacraja
CEMbH, a HEOOXOIMMO CIJIaJIMTh, HACKOJIBKO 53TO BO3MOKHO, HEraTHUBHBIE
MOCJIEACTBUS TpEKpaiieHuss Opaka MO OSTOMY OCHOBAHHUIO, 4YTO SBJISIETCS
KOMIIETEHIIMEW Cy/la U HE BXOJAUT B MOJTHOMOYMS aIMUHUCTPATUBHBIX OPTraHOB -
OpraHoB 3arca.

3. IIpenycmotrperr B CemeitHoM koaekce P® ycraHOBIeHHE Tak
HA3bIBAEMOTO0  CpPOKa  OXHUJAHWS, W3BECTHOTO HEKOTOPHIM  3apyOEKHBIM
npasonopsakam. IOpuandeckoe 3HaYeHUE "CpoKa OXKUAAHUS' B TOM, UTO /IO €O
WCTEYCHUS JKCHIMHA HE MOXET BCTYNUTh B HOBBIA Opak MpH MpeKpanieHuu

npexxHero Opaka. /[ MOBTOpHBIX OpakoB JKEHIIMH TakKOW CpPOK SIBISETCS
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OTPUIIATEIBHBIM YCJIOBHEM 3aKIIOUCHUS Opaka, TMPEemsITCTBYIOIMNM OpakKy
OOCTOATENBCTBOM.  3aKOHOAATENbHOE  3aKperieHue  ''cpoka  oxujaHus"
OOBSCHAETCSI HEOOXOAMMOCTBIO JIOCTOBEPHOIO YCTAHOBIIGHUS MPOUCXOXKICHUS
neTei, BO wu30exaHHe CIOPOB IO TMOBOJY OTIOBCTBAa. B cemelHOM mipaBe
WHOCTPAHHBIX TOCYJApPCTB JIUTEIBLHOCTh '"CpPOKa OXKUJAHUA" HCUMCIAETCS, Kak
MpaBuiIo, TPEMSI MECALIAMH, MOCKOJIbKY ATOT MEPUOJ JTIOCTATOUYEH ISl BBISIBICHUS
BO3MOXKHOH 0€pEeMEHHOCTH JKEHIIMHBI OT IPEKPALICHHOTO Opaka.

4. be3ycnoBHO, 3allpeT Ha pacTop>keHue Opaka Mo MCKYy MyXka B MEPHUOJ]
OEepeMEHHOCTH >KEHBI W TEPBOrO TojJa POXKACHUS €I0 peOCHKa HalpaBieH Ha
OXpaHy TpaB >KEHIIMHBI H ee pebeHka. [IpencraBnsieTcss HecmpaBeATUBHIM
COXpaHEHUE JaHHOTO MPEMSATCTBUS K PACTOpXKEHUI0 Opaka Mpu JI0Ka3aHHOCTH
OEpEeMEHHOCTH >KCHBI U TIPOUCXOKICHUS PEOCHKA OT JPYroro MYXYHHBI, a TAKKE
BpsJl I OOOCHOBAaHHO OTPAaHWYEHHUE IMpaBa Ha Pa3BOJ MPHU POXKIECHUU MEPTBOTO
pebeHKa WK B cIyyae cMepTU peOeHKa J0 TOCTHKEHHSI UM OJTHOTO roja. B cBs3u
C BBIIIIE H3JI0KEHHBIM I1€JIeCO00Pa3HO BHECTH COOTBETCTBYIOIINE U3MEHEHHS B CT.
17 Cemeitnoro komekca P® "OrpanuueHue MpaBa Ha MPEABSIBICHHE MYKEM
TpeOOBaHUSI O pacTOp>KeHHM Opaka" JOMOJHUTH cjoBamMu "oOmero" wu
"orpaHUYeHUE MPEKPAITACTCS B CIIydae POXKIEHUSI peOeHKa MEPTBBIM HIIA CMEPTH
JI0 TOCTWKEHHUS UM BO3pacTa OJIHOTO Toja" M U3JIOKUThH B CIASAYIONMICH pPelaKInu:
"My»x HE HUMeEeT IpaBa 0e3 corjlacusi *EHbl BO30YXKJaTh JEI0 O PacTOP>KEHUU
Opaka BO BpeMsi ee OEpEeMEHHOCTH U B TEUEHHUE Toja IMOCie POXKJIECHUS OOLIETo
pebenka. OrpaHryeHue MpeKkpanaeTcs B Cayyae poKaeHUs: peOeHKa MEPTBBIM WU
CMEPTH 10 TIOCTHXKEHHUS UM BO3pacTa OJIHOro rojaa’.

5. SlBnsercs mnpoOenoM POCCHMCKOrO 3aKOHOAATEIbCTBA OTCYTCTBHE
pETYIHMPOBaHMs BOIMPOCAa O TMOPSAKE PACTOpPKEHHsI Opaka MEXIy CYIpyramu,
UMEIOIUMH, XOTS W COBEPIICHHOJETHETO, HO HETPYAOCIOCOOHOTO pebeHKa,
MOCKOJIbKY B TaKHX CIydasx 00s3aTeJIbHO CIIEAYET PeUIuTh, C KEM U3 POAUTENeH
OyneT mnpoxuBaThb pEOEHOK, M ONpeNeNuTh, C KOrO U B KAKOM pa3Mmepe

HEO0OXOMMO B3BICKMBATHh AJIMMEHTHI HA COJAEpKaHUE PEOCHKA, T.K. B CHIy CT. 85
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CK P® na poautensix HETPYAOCHOCOOHBIX COBEPIIECHHOJETHHUX JAETEH JIEKHUT
00513aHHOCTH T10 BBITLJIATE aTUMEHTOB.

AxTyallbHasi B HacTosllee Bpems NpoOsemMa yKpeIUIeHUs CeMbU U Opaka
MOXET OBITh pa3pelieHa, B TOM YHCIE IOCPEICTBOM COBEPIICHCTBOBAHUS
Opakopa3BOJHOIO 3aKOHOJATENbCTBA. Benp mojHas, NPaKTUYECKH HHUYEM HE
OrpaHWyeHHas cBOOOJA pacTOopKeHHs Opaka HE CIOCOOCTBYET CTaOMIBHOCTHU
COLIMAJIBHOTO MHCTUTYTa Opaka, 1, 6ojee TOro, JerkocTb pacTOpP>KeHUs: Opaka Bce
00JIbIlIEe TPUXOAUT B a0COJIIOTHOE MPOTUBOPEUHE C 3a/1a4eil yIIPpOUEHUS] HHCTUTYTa

CEMbU.
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